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JULY    TERM,    1889 


PRESENT : 

Hon,  Henry  N.  Blake,  Chief  Justice. 

Hon.  Thomas  C.  Bach,      ^ 

Hon.  Stephen  De  Wolfe,  >  Associate  Justices. 

Hon.  MOBES  J.   LiDDELL, 


TERRITORY  OF  MONTANA,  Respondent,  v.  LANNON, 

Appellant. 

Dd'AODIO  Publzo  JXoncE^Evulence.—VTkdeT  an  lodiotment  for  defacing  % 
notice  of  a  petition  fur  the  laying  out  of  a  county  road,  it  U  not  neoeaaary  for 
the  Territory  to  prove  on  the  trial  that  the  i^tition  had  been  presented  to  the 
eonnty  commiasionerB,  or  tliat  it  wan  accompanied  with  afBdarits  relative  to  the 
time  and  place  of  poating  the  notice.  (Caae  of  Tttritory  y.  Mackey,  8  Mont. 
168,  diatingnished.) 

PuBUC  Place — StaiuUyry  ixm»iruct\on. --^Vfliere  a  petition  for  the  laying  oat  of 
a  county  road  waa  posted  at  a  dfpot,  six  or  sevun  hundred  feet  from  the  pro- 
posed road,  heidt  to  be  a  pnblic  place  in  the  vicinity  of  the,  proposed  road, 
within  the  meaning  of  section  180J,  division  5,  Compiled  Statatea. 

Appeal  from  Second  Judicial  Didricty  Deer  Lodge  County, 

The  defendant  was  tried  before  De  Wolfe,  J. 

Cole  &  WhilehiU,  for  Appellant. 

John  J5.  Gayberg,  Attorney-General,  for  the  Territory,  Re- 
spondent. 


2  Tebritory  «.  Lannok,  P^'y  T., 

Blake,  C.  J. — The  appellant  was  indicted  and  convicted  for 
defacing  and  obliterating  a  written  notice  in  violation  of  the 
following  section  of  the  criminal  laws  of  this  Territory :  ^'If 
any  person  shall  intentionally  deface  or  obliterate,  tear  or 
destroy,  in  whole  or  in  part,  any  record,  copy,  or  transcript,  or 
extract  from  or  of  any  law  of  the  United  States  or  of  this  Ter- 
ritory, or  any  proclamation,  advertisement,  or  notification,  set 
up  at  any  place  in  this  Territory  by  authority  of  any  law  of  the 
United  States  or  of  this  Territory,  or  by  order  of  any  court, 
such  person,  on  conviction,  shall  be  fined  not  more  than  one  hun- 
dred dollars,  nor  less  than  twenty  dollar8,  or  be  imprisoned  in 
the  county  jail  not  more  than  one  month;  promdedf  this  sec- 
tion shall  not  extend  to  defacing,  tearing  down,  obliterating, 
or  destroying  any  law,  proclamation,  publication,  notification, 
advertisement,  or  order  after  the  time  for  which  the  same  was 
by  law  to  remain  set  up  shall  have  expired."  (Comp.  Stats,  div. 
4,  §  173.)  The  indictment  allies,  in  substance,  that  there  was 
posted  a  notice,  required  by  law  to  be  posted,  stating  that  a  peti- 
tion would  be  presented  to  the  board  of  commissioners  of  the 
county  of  Deer  Lodge  at  their  next  session  to  have  a  new  county 
road  laid  out;  and  that  the  appellant  defaced  and  obliteratecT 
said  notice  when  the  time  in  which  the  law  required  said  notice 
to  be  posted  had  not  expired.  There  Is  no  controversy  respect- 
ing the  facts;  and  it  appears  that  the  notice  mentioned  in  the 
indictment  was  posted  at  the  depot  of  the  Northern  Pacific 
Railroad  Company  at  Bearmouth,  in  Deer  Lodge  County,  and 
that  the  appellant  pasted  thereon  a  piece  of  paper  which  covered 
the  part  containing  the  written  matter. 

Was  this  a  notification  set  up  by  authority  of  the  law  of  the 
Territory?  The  act  concerning  roads  and  highways  provides 
that,  "when  any  petition  shall  be  presented  for  the  action  of  the 
county  commissioners  for  the  laying  out,  alteration,  or  vacation 
of  any  county  road,  it  shall  be  accompanied  by  satisfactory 
proof  that  notice  has  been  given  by  advertisement  posted  on  the 
front  door  of  the  county  clerk's  office,  and  in  three  public  places 
in  the  vicinity  of  said  road,  thirty  days  previous  to  the  presen- 
tation of  said  petition  to  the  county  commissioners.  Proof  of 
the  posting  of  said  notices,  giving  time  and  place,  shall  be  made 
by  affidavit,  which  shall  be  filed  with  said  petition.''    (Comp. 
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Stats,  div.  5,  §  1809.)    The  evidence  proves  that  the  notice 
leferred  to  was  put  up  about  six  hundred  or  seven  hundred  feet 
from  the  west  terminus  of  the  proposed  road ;  that  copies  were 
also  posted  at  the  middle  and  east  end  thereof^  at  Drummond^ 
and  on  one  side  of  the  door  of  the  office  of  the  county  clerk  of 
Deer  Lodge  County.    The  appellant  contends  that  no  judgment 
of  conviction  can  be  sustained  without  proof  establishing  all 
the  acts  enumerated  in  the  statute,  supra;  and  that  the  Terri- 
tory must  show  that  the  petition  had  been  presented  to  the 
county  commissioners  regarding  the  laying  out  of  said  road,  and 
that  it  was  accompanied  with  affidavits  relative  to  the  time  and 
place  of  posting  the  notices,  before  the  instrument  which  was 
de&ced  can  be  declared  a  valid  notification.     The  case  of  the 
Territory  v.  Mackey,  8  Mont.  168,  is  relied  on  by  the  appellant 
to  support  this  proposition.     The  indictment  in  that  action  is 
based  upon  a  statute  which  provides  for  the  punishment  of  any 
person   who  shall  "obliterate,  deface,  or  destroy  any   notice 
placed''  on  a  mining  claim ;  and  this  court  held  that  the  exist- 
ence of  a  lode  mining  claim  must  be  shown  to  constitute  the 
crime  charged  against  the  accused.     But  the  distinction  between 
this  case  and  'that  at  bar  is  obvious.     The  discovery  of  a  vein 
or  crevice  of  quartz  or  ore  upon  the  unappropriated  domain  of 
the  United  States,  and  the  marking  of  the  boundaries  of  the 
lode,  are  conditions  precedent  to  the  posting  of  the  notice  of 
location  on  the  mining  claim.     There  must  be  a  strict  compli- 
ance with   these  statutory  requirements.     When,  however,  a 
county  road  is  to  be  laid  out,  four  notices  like  that  which  is  set 
forth  in  the  transcript  must  be  posted  at  the  places  named  in 
the  statute.     This  is  the  first  of  a  series  of  acta  which  are  essen- 
tial to  the  creation  of  a  highway.     The  subsequent  proceedings 
which  must  take  effect  prior  to  the  opening  of  the  road  cannot 
affect  the  question  of  the  guilt  or  \bu  ce :i:*e  of  the  api)ellant ;  for 
all  the  notices  had  l)een  lawfully  posted  at  the  time  of  the  com- 
mission of  the  alleged  offense,  and  the  Territory  was  not  com- 
pelled to  produce  further  proof  on  this  point.     The  form  of  the 
notice  is  not  attacked,  and  we  are  satisfied  that  it  was  set  up  by 
authority  of  the  law  which  has  been  cited. 

The  appellant  maintains  that  the  posting  of  the  notice  upon 
the  depot  at  Bearmouth  was  not  in  the  vicinity  of  the  proposed 
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road^  and  was  therefore  illegal.  The  statute  designates  for  this 
purpose  public  places  in  the  vicinity  of  a  highway.  The  mean- 
ing of  the  words  '^  public  place/'  which  are  found  in  many  laws, 
is  modified  by  the  subjects  to  which  they  are  applied.  In  Stais 
y.  Welchy  88  Ind.  308^  the  court  says:  '^The  phrase,  ^a  public 
place'  has  received  a  construction  by  this  court,  and  .has  been 
construed  to  mean  a  place  where  the  public  has  a  right  to  go 
and  be.''  To  the  same  effect  are  Stale  v.  Sowers^  52  Ind.  311 ; 
State  V.  Waggoner  J  52  Ind.  481.     ^'The  term  'public/  as  applied 

to  '  place/  is  not  an  absolute,  but  a  relative  term It  is 

used  in  contradistinction  to  the  term  'private/  and  to  signify 
that  the  notice  was  to  be  given  in  such  way  as  would  be  likely 
to  have  the  effect  intended."  {Oahoon  v.  Cbc,  57  N.  H.  595.) 
Viewed  from  any  standpoint,  they  include  a  station  upon  a  rail- 
road which  has  been  chartered  by  an  act  of  Congress.  In  Lang- 
ley  V.  Bamsteaclj  63  N.  H.  246,  the  court  says :  "  Etymologically, 
and  by  common  understanding,  the  phrase  'in  the  vicinity' 
means  'in  the  neighborhood';  and  ' neighborhood/ as  applied  to 
'  place,'  signifies '  nearness,'  as  opposed  to '  remoteness.'  Whether 
a  place  is  in  the  vicinity  or  in  the  neighborhood  of  another  place 
depends  upon  no  arbitrary  rule  of  distance  or  topography," 
The  testimony  discloses  the  fact  that  the  proposed  road  oon- 
nected  with  the  main  highway  about  six  hundred  or  seven  hun- 
dred feet  from  the  depot  at  Bearmouth,  and  that  there  was  no 
suitable  place  for  posting  the  notice  at  that  point.  We  conclude 
from  the  foregoing  authorities  that  the  statute  of  the  Territory 
was  complied  with  in  this  respect,  and  that  the  notice  which  was 
defiiced  and  obliterated  by  the  ap|>ellant  was  legally  posted. 
The  judgment  is  affirmed,  with  costs. 

Bach,  J.,  and  Liddell,  J.,  concur. 
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TERRITORY  OF  MONTANA,  Ri»pokdent,  v.  JAGGERS, 

Appellant. 

LiJKsmr — Jfw<nie(ioftf.— Wheie  fbe  jury  were  instrnoted  that  the  proof  must 
■how  beyond  a  reasonable  doubt  **  that  the  steer  belonged  to  the  company  tm 
alleged  in  the  indictment,"  and  in  another  instruction  the  court  used  the  fol- 
lowing language:  ** If  he  droTe  the  steer  in  off  the  range,  when  it  was  the  prop- 
erty  of  the  corporation  charged  in  the  indictment ;"  held,  that  the  instructions 
should  be  considered  together,  and  that  the  latter  instruction  was  clearly  hypo- 
thetical and  did  not  assume  the  fact  of  ownership. 

Appeal  from  Mrst  JtuUcial  District,  Beaverhead  Courdy. 

The  defendant  was  tried  before  McConxell,  C.  J. 

Campbell  &  Duffy,  for  Appellant. 

John  B.  Qaybei'g,  Attorney-General,  for  the  Territory,  Re- 
spondent. 

Blake,  C.  J. — The  appellant  was  convicted  of  the  crime  of 
grand  larceny,  and  the  court  below  overruled  his  motion  for  a 
new  trial.  It  is  claimed  that  the  evidence  '^was  and  is  insuffi- 
cient in  law  to  justify  the  jury  in  finding  beyond  a  reasonable 
doubt  and  to  a  moral  certainty  the  guilt  of  the  defendant.'^  It 
is  sufficient  to  state,  in  answer  to  this  ambiguous  objection,  that 
the  proof  sustains  the  verdict.  A  review  of  the  testimony 
would  not  be  instructive,  and  is  therefore  omitted. 

The  appellant  insists  that  the  court  erred  in  giving  to  the 
jury  an  instruction,  using  the  following  language  in  referring  to 
the  appellant :  If  he  "  drove  the  steer  in  off  the  range,  when  it 
was  the  property  of  the  corporation  charged  in  the  indictment,'' 
the  legal  effect  was  stated.  Counsel  contend  that  this  instruc- 
tion assumed  the  fact  of  ownership,  and  thereby  usurped  the 
function  of  the  jury.  All  the  instructions  should  be  considered 
to  determine  this  alleged  error,  and  the  court  had  already 
instructed  the  jury  that,  among  other  things  constituting  the 
allied  offense,  the  proof  must  show  beyond  a  reasonable  doubt 
^'  that  the  steer  belonged  to  the  company  as  alleged  in  the  indict- 
ment.*' The  observation  which  is  criticised  is  clearly  hypo- 
thetical, and  we  are  satisfied  that  no  rights  of  the  appellant 
were  prejudiced.    It  is  also  asserted  that  another  instruction 
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18  ^'erroneous."  No  reasons  are  offered  and  no  aathorities 
are  cited  to  uphold  this  statement,  which  will  not  be  further 
noticed. 

It  is  urged  by  the  appellant  that  the  court  erred  in  admitting 
the  testimony  of  two  witnesses,  McKay  and  Smith,  concerning 
the  acts  of  his  co-defendant,  Pendry,  in  his  absence.  An  exam- 
ination of  the  evidence  shows  that  the  accused  and  Pendry  acted 
together  in  the  commission  of  the  crime  for  which  they  were 
jointly  indicted,  and  that  no  testimony  of  the  character  com* 
plained  of  was  received  upon  the  trial.  The  judgment  is 
affirmed,  and  the  original  judgment  will  be  carried  into  execu- 
tion as  entered  in  the  court  below.    All  concur. 


TERRITORY  OF  MONTANA,  Appellant,  t^.  STOCKER, 

Respondent. 

Obihinal  Law  —  Former  jeopardy.  —  The  plea  of  a  former  oonviotion  wUl  not  be 
Buatained  nnder  an  iudictment  for  an  asttanU  with  a  deadly  weapon,  with  intent 
to  inflict  upon  the  person  of  another  bodily  harm,  npon  the  proof  of  the  convic- 
tion of  the  defendant  in  a  Juatioe'a  Court,  under  the  charge  of  exhibiting  a  deadly 
weapon  in  the  preeeuoe  of  one  or  more  peraons  in  a  rude,  angry,  or  threatening 
manner,  not  in  necessary  aelf-defense,  the  two  proeecutious  being  baaed  upon 
the  same  act  of  the  defendant. 

Gbhoval  EYiDBNOE^Lost  insO'ument. —The  contents  of  a  lost  InBtrument,  aa  a 
criminal  complaint,  may  \ie  proved  by  oral  testimony,  where  the  foundation  for 
the  introduction  of  such  testimony  is  sufliciently  laid. 

Baue — Former  ctmviction —  Variance  in  the  teftimony, — Under  a  plea  of  former 
conviction  the  question  is  as  to  the  identity  of  tlie  two  offenses  for  which  the 
defendant  was  prosecntcd ;  and  a  variance  in  the  testimony,  as  to  who  made  the 
complaint  in  the  first  tiial,  is  immaterial. 

OanaNAL  ^kactice—  Appeal,  — The  Territory  has  the  right  of  appeal  fh>m  an 
order  sustaiuiug  the  plea  of  a  former  conviction,  where  there  is  no  dispute  as  to 
the  facts  which  are  ottered  in  support  of  the  plea. 

Same — fiuecessive  prosectitmnK,  —  Successive  prosecutions  of  an  accused  for  of- 
fenses growing  out  of  the  same  transaction  is  a  matter  which  addresses  itself  to 
the  sound  discretion  of  the  prosecuting  attorney,  who  should  be  governed  by  tba 
circumstances. 

Appeal  from  Seoond  Judicial  Distrid,  Silver  Bow  Oo/mJty. 

The  defendant  was  tried  before  Db  Wolfe,  J.,  without  a 
jury.  The  Territory  appeals  from  an  order  sustaining  the  plea 
of  a  former  oouviction. 
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John  B.  CXayhergj  Attoraey-General,  and  William  H.  De  Witt, 
of  counsel^  for  Appellant. 

The  defendant  was  indicted  for  an  assault  with  a  deadly 
weapon.  He  plead  in  bar  to  the  indictment  a  conviction  for 
exhibiting  a  deadly  weapon  in  a  rude,  or  angry^  or  threatening 
manner. 

The  indictment  is  for  felony.  The  plea  is  of  a  conviction  for 
a  misdemeanor  in  the  court  of  a  justice  of  the  peace.  The  Jus- 
tice's Court  had  no  jurisdiction  to  try  a  felony,  as  is  the  offense 
charged  in  the  indictment:  therefore  no  conviction  had  in  such 
court,  where  there  was  no  jurisdiction,  would  be  a  bar  to  this 
indictment  for  a  felony.     (Slate  v.  NichoUy  38  Ark.  550.) 

One  of  the  tests  of  the  validity  of  the  plea  autrefois  convict 
depends  on  whether  the  defendant  has  before  been  in  danger  of 
conviction  of  the  offense  of  which  he  stands  charged.  In  the 
case  at  bar  he  has  not,  for  he  has  never  been  tried  in  a  court 
having  jurisdiction  of  the  offense  charged  in  the  indictment. 

An  assault  with  a  deadly  weapon,  with  intent  to  do  bodily 
injury,  can  be  made  (as  witli  fire  arms)  at  a  distance,  and  not  in 
the  presence  of  any  person,  and  not  in  a  rude  or  threatening 
manner.  In  fact,  the  evidence  necessary  to  support  one  charge 
Ls  not  in  any  respect  required  upon  the  prosecution  of  the  other. 

Tlie  proposition  at  bar  is  res  adjudicaia  in  this  court.  (7>?ti- 
tory  v.  FoXy  3  Mont.  440;  Teniiory  v.  WUlard.  8  Mont.  328.) 

WUtiam  ScalloUy  for  Respondent. 

The  Territory  has  no  appeal  on  any  mixed  question  of  law 
and  fact.  {Tei-intory  v.  Laun^  8  Mont.  322.)  Therefore,  it  is 
only  by  confessing  that  the  present  prosecution  is,  in  the  words 
of  the  concluding  sentences  of  the  bill  of  exceptions,  for  the 
very  same  ^'acts  and  facts''  as  the  prior  one,  that  appellant  can 
h:ive  any  standing  at  all  in  this  court.  And,  if  it  be  for  the 
vc^ry  same  act  and  fact,  how  can  it  be  claimed  that  the  defendant 
has  not  already  been  in  jeopardy.  The  defendant  relies  as  well 
upon  the  constitutional  prohibition  of  the  fiflh  amendment,  as 
on  the  " former  conviction"  rule.  We  claim  that  it  is  the  " act 
and  the  fact"  which  constitute  "the  offense,"  and  not  the  vari- 
ous names  that  may  be  given  to  the  act  by  the  prosecution,  or 
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the  various  charges  that  may  be  framed  upon  one  act.  (1  Bishop 
on  Criminal  Law  [7th  ed.],  §§  1057,  1068, 1060;  Wharton's 
Criminal  Pleading  and  Practice,  §  465.)  The  constitutionial  pro- 
vision applies  with  equal  force  to  misdemeanors  as  to  felonies. 
(1  Bishop  on  Criminal  Law,  §§  990,  991,  and  cases  cited.) 

As  to  the  point  that  the  plea  is  not  good  because  a  Justice's 
Court  had  no  jurisdiction  of  a  felony,  Bishop  disposes  of  it  thus : 
''It  has  been  supposed  that  if  the  tribunal  trying  the  less  offense 
has  no  jurisdiction  over  the  higher,  the  case  will  be  different; 
yet  there  does  not  seem  to  be  any  just  foundation  for  this  dis- 
tinction."   (Vol.  1,  §  1058.) 

Charging  a  felony  does  not  make  a  felony.  Here  the  evidence 
and  the  decision  of  the  court,  which  must  be  held  conclusive 
according  to  Teniiory  v.  Laun^  shows  that  there  was  no  felony 
committed. 

It  is  not,  as  claimed  by  the  appellant,  the  abstract  or  theo- 
retical identity  in  the  nature  of  the  offenses,  or  the  facts  consti- 
tuting them,  which  controls,  but  the  practical  similarity  of  the 
evidence  and  of  the  actual  facts  in  the  particular  case.  In  other 
words,  the  expression,  "  the  evidence  necessary  to  sustain  the 
second  indictment  would  have  been  sufficient  to  procure  a  legal 
conviction  upon  the  first,''  must  be  taken  to  mean  the  evidence 
necessary  and  sufficient  in  the  particular  case,  and  not  the  evi- 
dence that  would  be  necessary  or  sufficient  in  any  case.  And 
that  if  in  the  particular  case  it  happens  that  the  evidence  neces- 
sary on  the  second  would  have  been  sufficient  to  sustain  tlie  first 
charge,  this  brings  it  within  the  rule.  (Cooley's  Constitutional 
Limitations  [1st  ed.],  p.  328,  and  cases  cited.) 

LiDDELL,  J. — The  defendant  was  indicted  for  an  assault  with 
a  dangerous  weapon,  to  wit,  a  pistol,  with  intent  to  inflict  a 
bodily  injury  upon  the  person  of  another.  Upon  arraignment, 
he  plead  in  bar  a  former  conviction,  and  that  he  had  once  been 
in  jeopardy  for  the  same  acts  and  offenses  set  forth  in  thie  indict- 
ment. The  matter  was  tried  before  the  court  without  a  jury ;  and 
from  an  order  sustaining  the  plea,  and  discharging  the  defendant, 
the  Territory  duly  excepted,  and  appeals  the  case  to  this  court. 

In  the  case  of  the  TenrUoi-y  v.  Lauriy  8  Mont.  328,  we  held 
that  no  appeal  would  be  allowed  from  a  question  of  fact  and 
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law  within  the  discretion  of  the  trial  judge;  that  is,  when  there 
were  two  lines  of  fact,  one  of  which  was  to  be  selected  by  the 
judge  as  representing  the  truth,  as  when  there  was  a  dispute  as 
to  what  were  the  true  facts,  then  it  became  necessary  for  the 
exercise  of  judicial  discretion,  and  the  Territor}'  had  no  right  to 
appeal  from  his  ruling.  In  the  present  case  there  was  no  dis- 
pute whatever  as  to  the  facts  which  are  offered  in  sup])ort  of  the 
plea,  so  the  case  does  not  fall  within  the  rule  laid  down  in  the 
Territory  v.  Laun^  as  is  contended  by  counsel  for  defendant. 

The  case  is  before  us  upon  a  bill  of  exceptions,  properly  set- 
tled and  signed,  presenting  only  two  questions — one  as  to  the 
admissibility  of  evidence  offered  to  sustain  the  plea,  and  the  other 
as  to  the  correctness  of  the  ruling  of  the  trial  judge  in  sustain- 
ing the  same,  and  discharging  the  accused. 

While  in  a  Butte  saloon,  the  accused  became  engaged  in  an 
altercation  with  the  saloon-keeper,  and  drew  his  pistol ;  but  it 
does  not  appear  that  he  used  it  in  any  manner  other  than  to  dis- 
play it  in  the  presence  of  one  or  more  persons  in  an  angry,  rude, 
and  threatening  manner.  On  the  day  following,  he  was  arrested 
on  a  warrant  from  a  magistrate's  court,  prosecuted  and  convicted 
of  the  offense  of  drawing  and  exhibiting  a  deadly  weapon  in  the 
presence  of  others  in  a  rude,  angry,  and  threatening  manner, 
and  paid  his  fine.  Afterwards,  wheu  the  grand  jury  convened, 
he  was  indicted  for  an  assault  with  a  dangerous  weapon,  to  wit, 
a  pistol,  and  with  intent  to  inflict  upon  the  person  of  Fulk,  the 
saloon-keeper,  a  bcldily  injury. 

In  proving  the  prior  prosecution,  it  became  necessary  to  show 
the  arrest,  charge,  trial,  conviction,  and  sentence  of  the  magis- 
trate's court;  and  to  this  end  the  magistrate  before  whom  the 
trial  took  place  was  introduced  as  a  witness  on  behalf  of  the 
defense.  The  record  of  his  court  was  offered  in  evidence,  and 
clearly  shows  the  trial,  charge,  plea,  sentence,  and  payment  of 
fine  by  the  defendant;  but  the  affidavit  or  complaint  of  the 
deputy-sheriff  was  in  some  way  lost,  and  the  magistrate  testified 
to  the  officer  having  made  the  complaint,  its  contents,  and  that 
it  was  sworn  to  before  him,  and  that  he  had  searched  diligently 
for  the  complaint,  but  that  it  could  not  be  found.  The  counsel 
for  the  Territory  objected  to  the  introduction  of  this  oral  testi- 
mony, but  he  has  referred  us  to  no  law  for  its  exclusion.     The 
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trial  judge  correctly  overruled  the  objection,  for  the  foundation 
had  been  sufficiently  laid  to  prove  the  contents  of  the  lost  instru* 
ment.     (Wharton's  Criminal  Pleading  and  Practice,  §  481.) 

The  next  objection  was  to  the  introduction  of  the  magistrate's 
docket  in  the  case  of  the  Territory  v.  Blocker,  on  the  ground  that 
the  docket  shows  the  charge  to  have  been  made  by  one  Fulk, 
whereas  the  magistrate  had  testified  that  the  deputy-sheriff  Fish 
had  made  the  complaint  upon  which  the  defendant  was  arrested. 
This  error  was  explained  by  the  magistrate;  Fulk  having  made 
the  charge  upon  which  the  defendant  was  held  to  await  the 
action  of  the  grand  jury,  while  the  deputy-sheriff  made  the  com- 
plaint upi)n  which  he  was  tried  before  the  magistrate.  There 
was  no  force  in  the  objection,  for  it  was  immaterial  who  made 
the  complaint ;  the  question  being  as  to  the  identity  of  the  two 
offenses  for  which  he  was  prosecuted. 

Several  rules  are  laid  down  by  which  the  plea  of  former  con- 
viction and  jeopardy  may  be  tested,  but  we  are  unable  to  find 
any  which  would  sustain  the  plea  in  the  present  case.  While 
being  prosecuted  in  the  magistrate's  court  for  displaying  a  deadly 
weapon  in  a  rude,  angry,  and  threatening  manner  in  the  pres- 
ence of  others,  the  defendant  was  never  in  any  danger  of  being 
convicted  of  an  assault  with  a  deadly  weapon  with  intent  to 
inflict  bodily  harm.  Nor  would  the  evidence  to  convict  of  the 
offeuse  of  displaying  a  deadly  weapon  in  a  rude,  angry,  and 
threateniug  manner  necessarily  convict  of  the  crime  charged  in 
the  indictment.  The  assault  may  have  been  made  without  any 
display  of  the  weapon  in  the  presence  of  another,  and  the  dis- 
play of  the  weapon  might  be  made  without  an  intention  to  assault 
or  do  bodilv  harm.  It  is  obvious  that  the  two  offenses  are  not 
generic,  and  an  assault  with  a  deadly  weapon  with  intent  to  do 
bodily  injury  does  not  necessarily  include  the  offense  of  display- 
ing a  deadly  weapon  in  the  presence  of  one  or  more  persons  in 
a  rude,  angry,  and  threateniug  manner,  and  not  necessarily  in 
self-defense.  The  evidence  of  the  major  would  not  necessarily 
sustain  a  prosecution  for  the  minor  offense. 

It  frequently  happens  that  several  offenses  are  included  in  a 
single  affair  or  crime.  For  instance,  in  the  present  case,  it  is 
entirely  possible  that  the  defendant  may  not  only  have  displayed 
his  pistol  in  the  presence  of  others  in  a  rude,  angry,  and  threat- 
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ening  manner,  but  he  may  have  been  guilty  of  carrying  con- 
cealed weapons,  and  of  an  assault,  and  also  of  an  assault  and 
battery,  as  well  as  an  assault  with  a  deadly  weapon  with  intent 
to  do  bodily  harm.  Now,  upon  a  prosecution  for  the  latter 
crime,  he  may  have  been  convicted  of  an  assault,  but  not  of  a 
battery,  {Territory  v.  Doolej/,  4  Mont.  295.)  But  we  are  unable/£j_ 
to  perceive  how  either  carrying  concealed  weapons,  or  display- 
ing them  in  a  rude,  angry,  and  threatening  manner  in  the  pres- 
ence of  one  or  mor^  persons,  is  necessarily  included  in  tiie  crime 
of  an  assault  with  a  deadly  weapon  with  intent  to  inflict  bodily 
injury  upon  the  person  of  another. 

By  the  law  of  the  Territory,  an  indictment  must  charge  but 
one  offense,  and  the  jury  is  authorized  to  find  the  defendant 
guilty  of  any  degree  inferior  to  that  charged  in  the  indictment, 
or  an  attempt  to  commit  the  same,  or  of  any  offense  necessarily 
included  in  the  crime  charged.  We  find  this  question  under 
consideration  in  the  case  of  the  Tenitof-y  v.  Willard^  8  Mont. 
328,  and  we  there  held  that  section  313  of  the  Criminal  Practice 
Act  carried  with  it  the  implied  permission  to  prosecute  for  any 
offense  not  necessarily  included  in  a  former  charge. 

Whether  it  is  a  proper  practice  to  harass  and  annoy  the 
accused  by  successive  prosecutions  for  offenses  growing  out  of 
the  same  trai^saction  is  a  matter  which  addresses  itself  to  the 
sound  discretion  of  the  prosecuting  attorney,  who  will  be  gov- 
erned by  the  circumstances.  But  it  may  be  doubter!  whether, 
in  these  minor  offenses,  the  interest  of  the  public  is  best  served 
by  such  a  course. 

The  order  sustaining  the  plea,  and  discharging  the  defendant, 
is  reversed,  at  cost  of  respondent. 

Blake,  C.  J.,  and  Bach,  J.j  concur. 


9   12 

15  482 

16  558 

28*  132 
39*457 
39*  848 


12  Terkitoby  v.  Robebtb.  [July  T., 


TERRITORY  OF  MONTANA,  Respondent,  v.  ROBERTS, 

Appellant. 

SoKictDE^CorUinuajwe — Oharaeter,  —  Tb%n  is  do  abuse  of  disoretion  in  refos- 
iDg  a  motion  for  a  oontinaance  upon  the  ground  of  absent  witnesses,  whose  tes- 
timony was  required  for  the  purpose  of  proving  that  in  1844  the  defendant  was 
afflicted  with  disease  which  sometimes  produced  mental  trouble ;  that  from  1861 
to  1864  he  was  in  the  military  seryice  of  the  United  Btates,  and  was  wounded ; 
and  that  in  1868  and  1864  his  reputation  for  peace  and  quietness  in  the  commu- 
nity in  which  he  then  lived  was  good. 

^PtJkaxiOK^  Challenge  to  ^'uror.  —  Where  a  challenge  by  the  Territory  to  a  Juror 
was  improperly  sustained,  but  it  appeared  that  **a  jury  of  good  and  lawful  nu'U 
was  sworn  to  try  the  case."  Heldt  that  the  defendant  was  not  injured  by  the 
exclusion  of  the  juror,  and  such  exchwion  was  no  ground  for  a  new  trial. 

HomciDS — Uweatt  against  the  dececued,  —  Where  a  witness  testified  as  to  threats 
made  by  the  defendant  sgainst  the  deceased  two  months  before  the  shooting, 
which  were  objected  to  as  being  too  remote ;  heldy  that  the  mere  lapse  of  time 
does  not  exclude  the  evidenoe  of  threats  which  have  a  direct  relation  to  the  case, 
as  no  rule  of  limitation  runs  against  CTidence  as  to  malice  in  cases  of  homicide. 

Same — Insanity  —  JSvidence.  —  Where  it  appeared  that  certain  witnesses  who  tes- 
tified to  the  sani^  or  insanity  of  the  defendant  were  laymen,  and  gave  as  a 
reason  for  their  opinion  that  they  were  well  acquainted  with  tlie  defendant,  snd 
had  observed  his  conduct  during  the  period  in  rtgai'd  to  which  they  tet^tifiud. 
Held,  that  the  testimony  was  competent. 

"Pbactk^  —  Content*  of  record,  —  Wliere  the  record  contaiuR  no  testimony  to  guide 
the  court  in  determining  the  propriety  of  an  instruction,  which  i»  correct  iu  tlie 
abstract,  no  error  will  be  presumed. 

Bbufb.  —The  failure  of  attorneys  to  file  briefs  on  an  appeal  from  a  conviction  of 
murder  in  the  first  degree,  criticised  and  disapproved. 

Appeal  from  Secofnd  Judicial  District,  SUver  Bow  County. 

The  defendant  was  tried  before  De  Wolfe,  J. 

No  briefs  on  file. 

Blake,  C.  J. — The  appellant  was  convicted  of  the  crime  of 
murder  iu  the  first  degree,  and  this  apjieal  has  been  taken  from 
the  judgment  of  the  court  below  and  the  order  overruling  the 
motion  for  a  new  trial.  No  briefs  have  been  filed,  and  no  argu- 
ments have  been  made  in  this  action,  and  we  would  be  justified 
by  many  precedents  in  afiirming  the  judgment  without  any 
examination  of  the  transcript.  This  court  has  expressed  its 
disapproval  of  similar  conduct  upon  the  part  of  counsel  for 
appellants;  and,  while  we  do  not  desire  to  act  as  censors,  we 
hope  that  this  is  the  last  time  that  we  shall  be  called  upon  to 
comment  on  the  omitjsion  of  attorneys  to  perform  their  imiwr- 
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tant  duties.  The  gravity  of  the  offense  demands  a  careful  inves- 
tigation, although  we  are  embarrassed  by  our  ignorance  of  the 
real  grounds  for  taking  this  appeal.  There  is  no  specification  of 
errors,  but  the  first  reason  in  the  motion  for  a  new  trial  is  ''  that 
the  evidence  did  not  or  does  not  establish  beyond  a  reasonable 
doubt  the  guilt  of  the  defendant.''  The  second  is  contained  in 
different  language,  which  has  the  same  l^al  effect.  The  testi- 
mony has  not  been  embodied  in  the  record,  and  these  grounds 
cannot  be  considered  at  this  time. 

The  alleged  errors  of  law  will  be  reviewed  in  their  order.  It 
appears  that  the  appellant  moved  May  22,  1889,  for  a  continu- 
ance of  the  action  until  the  succeeding  term,  and  alleged  that  he 
could  not  obtain  a  fair  and  uupartial  trial  on  account  of  the 
prejudice  and  hostility  of  the  community.  Five  days  aflerwards 
the  appellant  filed  another  motion  of  this  character,  and  specified, 
among  other  witnesses,  Generals  Sherman,  Hunter,  and  Hall, 
for  the  purpose  of  proving  that  in  1844  he  was  afflicted  with 
disease — fainting  spells  and  nervous  prostration — which  some- 
times produced  mental  troubles;  that  from  1861  to  1864  he  was 
in  the  military  service  of  the  United  States,  and  was  wounded, 
and  suffered  from  these  attacks  of  illness,  and  that  the  said  Hall 
and  Sherman  were  well  acquainted  in  1863  and  1864  with  his 
reputation  for  '^ peace  and  quietness  in  the  community  in  which 
he  then  lived,  and  that  the  same  was  good."  No  other  periods 
of  time  are  mentioned  in  the  affidavits.  The  motions  were  over- 
ruled. It  is  difficult,  in  the  absence  of  the  evidence,  to  deter- 
mine how  such  facts,  if  testified  to,  could  be  material  or  relevant ; 
but  the  law  governing  the  ruling  of  the  court  below  is  established 
in  this  Territory.  There  has  been  no  abuse  of  judicial  discretion 
in  refusing  the  motions,  and  the  judgment  cannot  be  disturbed. 
(Territory  v.  Perkins,  2  Mont.  471,  and  cases  cited;  Territory  v. 
Harding,  6  Mont.  332.) 

It  is  also  claimed  that  ^4he  court  erred  in  sustaining  the 
challenge  of  the  prosecution  to  the  juror,  Renfry."  This  person 
was  examined  on  his  voir  dire,  and  testified  that  he  was  not  a 
citizen  of  the  United  States ;  that  he  had  declared  his  intention 
to  become  a  citizen ;  that  he  had  heard  rumors  about  the  case ; 
that  he  could  not  tell  whether  the  parties  he  heard  talk  were 
witnesses;  and  that  he  had  formed  an  opinion  as  to  the  guilt  or 
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innocence  of  the  defendant.  He  was  challenged  by  the  Terri- 
tory "on  the  ground  of  alienage,  and  for  the  further  reason  that 
he  had  stated  that  he  had  formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  defendant/^  The  challenge  was  resisted  by  the 
appellant,  and  sustained  by  the  court.  A  jury  of  good  and  law- 
ful men  was  sworn  to  try  the  case,  and  no  other  facts  in  relation 
to  the  matter  are  shown  by  the  transcript.  In  Hayes  v.  Mis- 
souri, 120  U.  S.  71,  Mr.  Justice  Field,  in  the  opinion  of  the 
court,  says :  "  The  accused  cannot  complain  if  he  is  still  tried  by 
an  impartial  jury.  He  can  demand  nothing  more.  {Northern 
Paoific  R.  R.  V.  HerbeH,  116  U.  S.  642.)  The  right  to  chal- 
lenge is  the  right  to  reject,  not  to  select,  a  juror.  If  from  those 
who  remain  an  impartial  jury  is  obtained,  the  constitutional 
right  of  the  accused  is  maintained."  This  was  followed  in  Hopt 
V.  Utah,  120  U.  8.  430,  and  8pie»  v.  lUinois,  123  U.  8.  168. 
The  appellant  was  not  injured  by  the  exclusion  of  the  juror. 

Another  ground  appearing  in  the  motion  for  a  new  trial  is 
that "  the  court  erred  in  allowing  the  witness,  William  H.  Le  Due, 
to  testify  as  to  what  the  defendant  told  said  witness  two  months 
before  tlie  date  of  the  alleged  commission  of  the  crime  charged 
in  the  indictment."  The  record  states  that  the  witness  testified 
as  follows:  '^I  heard  the  defendant  speak  about  this  matter 
somewhere  about  two  months  before  the  shooting  occurred.  I 
heard  him  make  threats  against  the  deceased."  Question.  •*  What 
did  he  sajr?"  The  appellant  objected  to  this  testimony  as  being 
too  remote  to  be  connected  with  the  act  described  in  the  indict- 
ment. The  objection  was  overruled,  but  the  answer  is  not 
given,  and  its  materiality  or  relevancy  cannot  be  demonstrated 
in  the  ordinary  mode.  Assuming  that  it  was  prejudicial  to  the 
appellant,  the  authorities  are  uniform  that  mere  lapse  of  time 
does  not  exclude  the  evidence  of  threats,  which  have  a  direct 
relation  to  the  case.  In  Everett  v.  Georgia,  62  Ga.  65,  it  is 
held  that  the  evidence  of  threats,  uttered  by  the  accused  against 
the  deceased  about  three  years  before  the  commission  of  the 
crime  of  murder,  is  admissible.  In  Redd  v.  State,  68  Ala.  492, 
threats  of  this  nature,  made  through  a  period  of  two  years  prior 
to  the  alleged  criminal  act,  were  declared  relevant.  In  Siite  v. 
Hoyi,A(S  Conn.  330,  the  court  says:  "As  tending  to  prove 
malice  on  the  part  of  the  accused  towards  his  victim  at  the  time 
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of  the  homicide,  the  State  offered  evideDoe  tending  to  prove  thai 
thirteen  years  since  he  had  said  that  'he  would  like  to  put  a 
ball  through  his  father's  heart,  if  he  thought  it  would  penetrate, 
but  his  heart  was  so  much  harder  than  the  ball  that  he  thought 
it  would  not  penetrate  it/  This  was  received  against  the  objec- 
tion that  it  was  too  remote  in  time,  and  was  followed  by  evi- 
dence as  to  the  threats  made  one,  three,  and  four  years  since. 
The  objection  does  not  properly  go  to  the  admission,  but  to  tlie 
weight,  of  the  testimony.  No  rule  of  limitation  runs  against 
evidence  as  to  malice  in  such  cases.'' 

The  next  ground  is  that  "  the  court  erred  in  refusing  to  per- 
mit counsel  for  defendant  to  read  to  the  jury  the  medical  works 
offered  in  evidence,  or  to  read  the  portions  of  said  works  referred 
to  in  the  offer  of  defendant."  This  alleged  error  is  refuted  by 
reading  the  following  extract  from  the  transcript :  ''  In  the 
matter  of  the  reading  of  the  work,  'Hammond  on  Jnsanity,'  the 
court  ruled  '  that  the  counsel  for  defendant  might  read  in  evi- 
dence to  the  jury  all  of  said  work  that  they  offered  to  read  as 
aforesaid,'  and  that  the  defendant  closed  the  case  without  reading 
said  book,  or  any  part  thereof,  or  offering  so  to  do." 

It  is  then  alleged  that  the  court  erred  in  allowing  witnesses 
"to  testify  to  the  sanity  or  insanity  of  the  defendant."  It 
appears  that  three  witnesses  were  "  laymen,"  and  "  gave  as  a 
reason  for  their  opinion  that  they  were  well  acquainted  with  the 
defendant,  and  had  observed  his  conduct  during  the  period  in 
r^ard  to  which  they  testified."  The  proposition  controlling 
this  question  has  been  settled  in  Territory  v.  Harty  7  Mont.  489, 
where  the  authorities  are  collated  by  Mr.  Justice  McLeary,  and 
it  will  be  readily  seen  that  these  witnesses  are  competent. 

The  last  grounds  in  the  motion  relate  to  the  instructions  which 
were  given  or  refused.  The  court  gave  seventeen  instructions 
of  its  own  motion,  and  eight  instructions  at  the  request  of  the 
appellant.  Only  one  of  them  has  been  complained  of,  and  that 
refers  to  the  subject  of  the  character  of  the  defendant,  upon  which 
it  is  asserted  that  evidence  had  been  introduced  by  both  parties. 
Eight  instructions  embrace  the  law  of  insanity  as  a  defense  to 
crimes,  and  ten  instructions  upon  this  question  were  refused. 
We  have  no  testimony  to  guide  us  in  this  inquiry,  but,  viewing 
abstractly  the  legal  problems  presented,  we  say  without  any 
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TERRITORY  OF  MONTANA,  Respondekt,  v.  CAMP- 
28   S  BELL,  AppELLAirr. 

9  VS] 
*^  ^^^'  Cbzhinal  Law-— PrartU«.  —  C7on<<>nte  0/ record.— An  ezoeption  taken  to  the  ml- 
ing  of  the  trial  Judge,  ezclading  a  question  propounded  by  defendant  to  a  Juror 
on  his  «otr  dvY,  will  not  be  considered  by  thia  court  nnlees  the  record  showa 
affirmacively  that  such  juror  was  sworn  and  served,  and  that  the  defendant's 
peremptory  challenges  were  exhausted  before  the  Jury  was  finally  impaneled. 

Etidknch— ites  gt»t€B. — Where  the  endenoe  shows  a  prima  facie  case  of  con- 
spiracy between  parties  to  commit  a  crime,  whatever  is  said  by  either  of  snoh 
parties  at  the  time  of  the  commission  of  the  act  complained  of  is  part  of  the  res 
gesUB  and  admissible  in  evidence. 

Baxr^  Former  enmity, — It  is  not  error  to  refuse  to  allow  the  defendants  to  ask 
the  wife  of  the  prosecuting  witness,  whether  there  was  not  a  good  deal  of  enmity 
existing  between  her  husband  and  one  D,  as  such  a  state  of  feeling  could  have 
no  bearing  upon  the  guilt  or  innooenoe  of  the  accused,  much  leas  as  to  how  the 
witness  felt  towards  the  defendant. 

Baxx— Previous  (/ireo^. ->  Proof  of  threata,  made  by  the  prosecuting  witneas 
against  the  life  of  the  defendant,  and  communicated  to  him,  is  inadmissible  as 
a  defense,  unless,  at  the  time  of  the  perpetration  of  the  crime,  the  prosecuting 
witness  indicated  by  his  conduct  an  intention  to  carry  them  into  execution. 

Appeal  from  Second  Judicial  Disbridy  Deer  Lodge  OowUy. 
The  defendant  was  tried  before  De  Wolfe,  J. 
Bobinson  &  Stapkton,  for  Appellant. 

The  court  erred  in  the  selection  of  jurors  in  this  cause  in  not 
permitting  counsel  for  the  defendant  to  ask  juror  Batterton 
''  whether  he  had  any  knowledge  of  the  feuds  existing  for  two 
or  three  years  past  between  the  Dooley  and  Milroy  families,'' 
for  the  purpose  of  aiding  them  in  an  intelligent  exercise  of  the 
right  of  peremptory  challenge.  (Profiatt  on  Jury  Trial,  207, 
§  155;  Waiaon  v.  WhUnei/,  23  Cal.  376;  Peoplf  v.  Qxr  /8by,  57 


hesitation  that  there  is  no  error  in  the  action  of  the  court  below* 
A  discussion  of  all  the  instructions,  under  the  peculiar  circum- 
stances of  this  case,  is  not  required,  and  will  not  be  undertaken*  ;?. 
The  judgment  is  affirmed,  and  the  original  judgment  is  hereby  ^ 
directed  to  be  carried  into  execution  as  entered  in  the  court  'i 
below.  1 
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Cal.  102.)  And  also  for  the  purpose  of  testing  the  mind  of  the 
juror  as  to  his  opinion  on  the  merits  of  the  controversy,  and  his 
prejudice  in  the  matter  from  facts  learned  previous  to  the  trial. 
(Peopk  V.  Reyes,  5  Cal.  347 ;  Nehm  v.  MsfAmppiy  13  Smedes  & 
500 ;  M.  53  Am.  Dec.  94 ;  Pe(y^  v.  Oehr,  8  Cal.  359.) 

Proof  by  the  prosecution  of  statements  made  by  Dooley  and 
others  at  the  time  of  the  difficulty  was  inadmissible,  without 
first  proving  the  existence  of  an  understanding  or  conspiracy 
between  them  and  defendant  to  join  effort  in  a  common  fight. 
{Stale  v.  McNamaraj  3  Nev.  60;  Brainard  v.  Btidcy  26  Vt.  573; 
60  Am.  Dec.  291;  Lawson  v.  State,  20  Ala.  65;  66  Am.  Dec. 
182;  1  Greenleaf  on  Evidence,.  §  197.) 

The  court  erred  upon  the  trial  of  the  cause  in  not  permitting 
defendant's  counsel  to  show  the  animus  of  Mrs.  Milroy  and 
other  witnesses  for  the  prosecution  by  questioning  them  as  to 
pre-existing  feud  between  Dooley  and  Milroy,  in  which  Camp- 
bell had  become  involved.  Proof  of  special  acts  of  provoca- 
tion on  the  part  of  Milroy  towards  Dooley  and  defendant  should 
have  been  permitted.     (Wharton's  Criminal  Law,  §  1027.) 

John  J5.  Qayberg,  Attorney-General,  for  the  Territory. 

There  is  nothing  in  the  record  to  show  that  the  defendant  had 
exhausted  any  of  the  peremptory  challenges  at  the  time  these 
questions  were  overruled,  and  if  his  counsel  thought  either  of 
the  jurors  were  prejudiced  or  partial,  he  could  have  protected 
himself  by  the  exercise  of  his  peremptory  challenges.  It  has 
been  frequently  decided  that  where  a  challenge  for  cause  is  erro- 
neously overruled,  and  the  record  does  not  show  that  the  defend- 
ant's peremptory  challeugas  were  exhausted,  the  Supreme  Court 
will  not  reverse  the  case.  {Bohanan  v.  State,  15  Neb.  209; 
Oarran  v.  Percival,  21  Neb.  434;  Burnett  v.  BaUroad  Q>.  16 
Neb.  332;  Anderson  v.  Territory,  N.  M.  Jan.  28,  1887,  13 
Pac.  Kep.  21;  State  v.  Jones,  39  La.  An.  935;  State  v.  C?oocA, 
94  N.  C.  1021;  Wilson  v.  People,  94  111.  299;  Power  v.  State, 
23  Tex.  App.  42.)  It  has  also  been  frequently  held  that  where 
a  challenge  for  cause  is  erroneously  overruled,  and  the  defendant 
then  challenge  the  same  juror  peremptorily,  the  Supreme  Court 
will  not  consider  the  error  unless  defendant's  peremptory  chal- 
lenges were  thereby  exhausted,  and  the  prejudiced  or  partial  juror 
VOL.EL— s« 
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was  forced  upon  the  defendant.  (State  v.  George,  62  Iowa,  682 ; 
Slate  V.  Elliot,  45  Iowa,  486 ;  State  v.  DaviSy  41  Iowa,  31 1;  Barnes 
V.  Toum  of  NewtoHy  46  Iowa,  567 ;  Sullinge  v.  Shakespeare,  46 
Mich.  408;  People  v.  Gatewood,  20  Cal.  147;  People  v.  Gaunt, 
23  Cal.  156;  Robinem  v.  RandaU,  32  111.  621;  People  v.  ifo- 
GungiU,  41  Cal.  429 ;  Baldwin  v.  People,  Tex.  App.  Mar.  9, 
1887,  4  S,  W.  Eep.  679;  Ford  v.  Umaiilla,  16  Or.  313;  Qirfer 
V.  Territory,  Wyom.  June  14,  1888,  18  Pac.  Rep,  750.) 

The  testimony  as  to  what  was  said  by  one  Dooley,  at  the  time 
the  crime  was  committed,  was  competent  as  part  of  the  res  gestce. 
It  was  a  part  of  the  history  of  the  occurrence  as  much  as  the 
acts  of  any  of  the  parties  present.  {DUsmukes  v.  Tlie  State,  83 
Ala.  287,  and  cases  cited.) 

The  testimony  as  to  the  relations  of  Milroy  with  one  Dooley 
was  properly  excluded  as  having  no  bearing  on  the  case.  It 
certainly  is  no  matter  what  the  feeling  may  have  been  between 
Milroy  and  Dooley,  and  it  did  not  even  tend  to  affect  the  credi- 
bility of  the  witness. 

There  is  no  evidence  in  the  transcript  which  would  indicate 
that  the  prosecuting  witness,  or  any  of  his  party,  was  armed,  or 
that  the  prosecuting  witness  was  in  the  act  of  carrying  into  effect 
any  threat  which  he  might  have  theretofore  made.  Even  in 
cases  of  homicide  threats  of  the  deceased  are  inadmissible,  unless 
the  testimony  shows  that  at  the  time  of  the  killing  the  deceased 
was  making  some  demonstration  towards  the  accomplishment  of 
his  threats.  {Evans  v.  2^  State,  44  Miss.  762;  Head  v.  ITie 
State,  44  Miss.  731;  Pinny  v.  Ute  State,  2  Head,  217.) 

It  has  also  been  held  that  if  there  was  cooling  time  between  the 
acquirement  of  the  knowledge  of  the  threat  and  the  commission 
of  the  crime,  evidence  of  such  threats  would  be  inadmissible. 
(State  V.  Jackson,  17  Mo.  544;  59  Am.  Dec.  281,  and  cases  cited.) 

LiDDELL,  J. — The  defendant  was  convicted  of  the  crime  of 
an  assault  with  intent  to  commit  murder,  and  has  been  sentenced 
to  serve  a  term  of  five  years  in  the  territorial  prison.  In  his 
appeal  he  complains  of  several  erroneous  rulings  by  the  lower 
court,  which  were  prejudicial  to  his  rights;  but,  after  an  exam- 
ination of  the  authorities  relied  on,  we  are  unable  to  agree  with 
his  counsel  that  any  exception  was  well  taken. 


1889.]  Territory  v.  Campbell,  19 

It  is  very  true  that  counsel  for  the  defense  should  be  permitted 
to  thoroughly  examine  the  juror  on  his  voir  dirty  in  order  to 
show  his  bias  or  prejudice,  and  to  decide  whether  he  will  exer- 
cise one  of  his  peremptory  challenges;  but,  whenever  there  is  a 
doubt  as  to  the  propriety  of  the  question  propounded,  it  is  always 
better  to  allow  it.  We  are  inclined  to  think  that  the  questions 
propounded  to  the  two  jurors,  Beckstead  and  Batterton,  as  to 
whether  they  knew  of  the  feuds  existing  between  the  Milroys 
and  Dooleys,  into  which  the  defendant  had  been  drawn,  and 
whether  they  had  taken  sides  therein,  were  proper,  and  should 
have  been  allowed.  But  in  the  present  condition  of  the  record 
we  cannot  consider  the  exception,  for  it  does  not  appear  that 
either  of  the  persons  named  were  ever  sworn  or  served  as  jurors, 
nor  is  it  anywhere  stated  that  the  defendant's  peremptory  chal- 
lenges were  exhausted  before  the  jury  was  finally  impaneled. 
Unless  these  facts  appear  there  is  no  error  prejudicial  to  the 
accused,  and  the  record  should  show  them  afiSrmatively  in  order 
to  have  the  exception  considered  by  this  court.  {People  v. 
MeGungill,  41  Cal.  429;  Ford  v.  UmaiiOa,  15  Or.  313;  Carter 
V.  Territm-y,  Wyom.  June  14,  1888;  18  Pac.  Rep.  750;  SlaU  v. 
Bunger,  14  La.  An.  461.) 

The  prosecuting  witness,  Milroy,  and  one  Dooley  reside  on 
adjoining  farms,  and  on  the  morning  of  the  trouble  he  saw 
Dooley,  Blair,  King,  the  defendant  Campbell,  and  Orenoe 
Shaud  standing  at  Dooley's  stables,  where  they  seemed  engaged 
in  getting  guns  out  of  the  house,  and  were  firing  them  off  in 
the  direction  where  the  witness  was  occupied  in  erecting  a  divis- 
ion fence  between  his  and  Dooley^s  farm.  Shortly  afterwards 
Dooley  came  up  with  the  foregoing  party,  all  armed,  and,  claim- 
ing the  land  as  his,  objected  to  the  fence  being  built.  The  prose- 
cuting witness  protested  against  Dooley's  taking  the  law  into  his 
own  hands  after  this  fashion,  whereupon  the  latter  immediately 
began  firing  upon  Milroy,  and  called  out:  "Fire,  boys  I''  which 
command  was  obeyed  by  the  defendant,  who  deliberately  fired 
fi>nr  shots  at  the  prosecuting  witness,  striking  him  once  in  the 
left  knee.  Counsel  for  defendant  objected  to  what  Dooley  said 
at  the  time  being  received  in  evidence,  but  the  court,  we  think, 
correctly  overruled  the  objection,  as  it  was  evidently  a  part  of 
the  re8  geffUx.    The  party  had  deliberately  armed  themselves  and 
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gone  to  where  Milroy  was  engaged  in  building  his  fence*  Doo- 
ley  was  the  s]K)kesman  and  commander,  and  directed  the  firing 
by  the  others.  From  this  statement  it  is  evident  that  wliatever 
Dooley  or  any  of  the  firing  party  said  on  this  occasion  was 
admissible  in  evidence  as  a  pan  of  the  res  gesUe.  It  is  always 
very  difficult  to  lay  down  any  precise  rule  as  to  what  constitutes 
the  *'r€8  gestae"  of  the  transaction,  but  whenever  the  acts  or  dec- 
larations are  concomitant  with  the  principal  act  complained  of, 
and  evidently  not  made  from  design,  then  the  act  or  declaration 
is  admissible.  And  in  the  present  instance  we  are  not  preiiared 
to  say  that  a  privia  facie  case  of  conspiracy  had  not  been  suffi- 
ciently established  to  justify  the  admission  in  evidence  of 
Dooley's  declarations.  (1  Greenleaf  on  Evidence,  §§  108-110; 
Diemukes  v.  State,  83  Ala.  287;  State  v.  Moore,  38  La.  An. 
66.) 

The  next  objection  reserved  by  the  defendant  was  to  the 
refusal  of  the  judge  to  allow  defendant's  counsel  to  ask  the  wit- 
ness, Anna  Milroy,  if  there  was  not  a  good  deal  of  enmity  exist- 
ing between  her  husband  and  one  Dooley.  Whether  suoh  a 
state  of  feeling  actually  existed  between  those  two  individuals 
could  have  no  bearing  upon  the  guilt  or  innocence  of  the  accused ; 
much  less  as  to  how  the  witness  felt  towards  the  defendant, 
James  Campbell.  It  is  not  disputed  that  in  cross-examination 
the  witness  may  be  interrogated  as  to  his  interests,  bias,  or  preju- 
dice ;  but  it  is  equally  well  settled  that  a  witness  cannot  be  cross- 
examined  or  contradicted  as  to  any  part  which  is  collateral  or 
irrelevant  to  the  matter  in  dispute.  Such  evidence  embarrasses 
the  trial  and  distracts  the  attenti6n  of  the  jury  by  interjecting 
into  the  case  issues  which  are  entirely  foreign  to  the  real  points 
submitted  for  decision. 

Finally,  the  defendant  contends  that  the  court  erred  in  refus- 
ing to  allow  him  to  prove  certain  threats  which  Milroy  had 
made  against  the  life  of  the  defendant,  and  which  had  been  com- 
municated to  him.  It  is  elementary  that  such  evidence  is  wholly 
inadmissible  as  a  defense,  unless  at  the  time  of  the  perpetration 
of  the  crime  the  person  making  the  threats  indicated  by  his  con- 
duct an  intention  to  carry  them  into  execution.  The  evidence 
in  the  case  for  the  prosecution  completely  refutes  any  such  con- 
dition, but,  on  the  contrary,  shows  that  the  shooting  was  wan- 
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ton^  deliberate,  and  malicious,  and  that  the  prosecuting  witness 
on  this  occasion  did  everything  possible  to  avoid  being  killed  by 
the  defendant.  (2  Bishop's  Criminal  Procedure,  §§  619,  620; 
Eoans  v.  Feopley  44  Miss.  762;  Head  v.  State,  44  Miss.  731; 
Johnson  v.  Statey  27  Tex.  758.)  We  find  no  error  in  the  judg- 
ment appealed  from,  which  is  therefore  affirmed  at  cost  of  appel- 
lant, and  it  is  ordered  to  be  carried  into  execution  according  to 
the  terms  thereof. 

BlakE/C.  J.^  and  Bach,  J.,  concur. 


TERRITORY  OF  MONTANA,  Respondent,  v.  JOHN- 
SON, Appellant. 

Cbdonal  Law — LiKtmciion  requiring  jw-y  to  designate  degree  of  murder,  —  An 
insirnctiuii  which  is  a  verbatim  copy  of  iiection  21,  division  4,  Compiled  tttatutes, 
defining  murder  in  the  fimt  and  Kecond  degrees,  and  requiring  the  jury  to  dehig> 
Date  by  Iheir  Terdiot  the  degree  thereof,  is  proper,  when  followed  bj*  a  full  cliargu 
upon  the  crime  of  manslaughter,  and  that  the  jury  could  not  convict  of  a  higher 
crime  unleas  every  characteristic  of  such  higher  crime  was  proved  beyond  a 
reasonable  doubt,  and  that  they  must  acquit  the  defendant  if  they  had  any 
reasonable  doubt  of  his  guilt. 

Bamx — Character. -^Yf here  the  evidence  as  to  the  bad  character  of  the  deceased 
was  very  slight,  an  instruction  which  assumes  that  the  character  of  the  deceased 
for  violence  had  been  proved  was  properly  refused. 

EvmBHCB. — The  evidence  reviewed  and  held  sufficient  to  support  a  conviction  of 
murder  in  the  first  degree. 

Appeal  from  the  Second  Judicial  District,  Deer  Lodge  County. 

The  defendant  was  tried  before  De  Wolfe,  J. 

Statement  of  facts,  prepared  by  the  judge  delivering  the 
opinion. 

The  defendant  was  duly  indicted  for  the  murder  of  one  John  L, 
Carlson,  at  Anaconda.  He  was  tried  and  couvicte<}  of  murder  in 
the  first  d^ree,  and  is  now  under  sentence  of  death.  A  motion 
for  a  new  trial  was  made  and  denied.  The  defendant  appeals 
from  the  judgment,  and  from  the  order  denying  a  new  trial. 
The  testimony  for  the  prosecution  fully  warranted  the  jury  in 
believing  the  killing  to  have  been  committed  under  the  following 
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circumstanoes:  On  the  twenty-fourth  day  of  August,  1888,  the 
defendant,  with  two  men,  the  Anderson  brothers,  went  into  a 
saloon,  known  as  the  '^  Morse  Saloon,"  at  about  eight  o'clock  in 
the  evening.  What  the  defendant  claims  took  place  there  at  that 
time  is  better  shown  by  his  testimony,  which  is  hereinafter  given 
in  full.  They  left  this  saloon  and  went  into  another  kept  by  one 
Wiegrun.  While  standing  at  the  bar  in  this  latter  place,  the  de- 
fendant drew  his  revolver  from  his  pocket,  placed  it  on  the  bar, 
and  suid  that  ''somebody  was  going  to  lick  him  and  fight  him, 
and  that  he  did  not  care  if  he  got  killed  or  any  one  else."  The 
testimony  of  the  defendant  himself  shows  that  he  had  previously 
upon  that  evening  placed  the  revolver  in  his  pocket.  The  party 
then  returned  to  the  saloon  known  as  the ''Morse  Saloon,"  at 
which  the  killing  took  place.  The  testimony  shows  that  at  this 
time  Carlson,  the  deceased,  was  asleep  at  the  table,  in  the  stupor 
of  intoxication.  The  two  Anderson  brothers  immediately  went 
to  the  l)ar  with  some  of  their  friends  who  had  invited  them  to 
drink ;  and  the  testimony  also  fully  shows,  contrary  to  the  state- 
ment of  the  defendant,  tliat  the  defendant  attempted  to  force  a 
quarrel  upon  a  man  named  Hakan,  who  was  sitting  some  dis- 
tance from  the  bar,  and  that  Hakan  refused  to  gratify  thr 
defendant's  desire.  At  that  time  the  defendant  was  at  some  dis- 
tance from  the  bar.  While  this  altercation  was  in  progress,  the 
deceased,  being  aroused  by  the  noise  in  the  saloon,  approached 
the  two  Anderson  brothers,  and  either  struck  the  glass  ortiiearm 
of  Ciiarles  Anderson,  so  that  the  beer  was  spilled  upon  Anderson's 
clothes,  and  the  glass  fell  to  the  floor.  There  was  some  attempt 
on  the  part  of  the  witnesses,  undoubtedly  friendly  to  the  defend- 
ant, to  show  that  Carlson  struck  Anderson,  but  the  testimony 
firmly  establishes  this;  that  the  altercation  between  him  and  the 
Andersons,  if  any,  was  of  so  slight  a  nature  that  those  in  their 
immediate  neighborhood  were  in  no  way  disturbed  by  it.  The 
testimony  funher  shows,  although  the  defendant  says  to  the  con- 
trary, that  the  defendant,  at  this  time,  walked  to  the  bar  and 
attempted  to  interfere  between  Anderson  and  Carlson;  that  he 
asked  Carlson  "why  he  [Carlson]  was  making  tmuble  with 
these  boys;"  that  Carlson  i»eplied  to  defendant  that  *'it  was 
none  of  his  [defendant's]  business;"  that  Carlson  pushed,  or 
attempted  to  push  tlie  defendant  away;  that  the  defendant  then 
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took  a  few  steps  backward^  drew  his  revolver  from  his  pocket, 
and  shot  the  deceased  in  the  stomach ;  that  after  the  shooting 
the  defendant  stood  still,  with  his  pistol  in  his  hand,  and  pointed 
at  the  deceased,  until  the  latter  fell ;  that  the  defendant  then  left 
the  saloon,  and  escapal  from  the  Territory  under  an  assumed 
name.  There  was  testimony  tending  to  show  that  the  deceased 
was  a  powerful  man,  and  that  he  had  the  reputation  of  being 
violent;  but  the  legal  testimony  to  this  effect  was  very  slight, 
and  was  contradicted  by  other  testimony.  The  defendant  him- 
self testified  that  he  did  not  know  deceased,  and  that  he  had 
seen  him  but  once  before  the  day  of  the  shooting.  The  defend- 
ant's testimony  is  as  follows:  ^'I  did  not  know  Carlson.  I  had 
seen  him.  At  the  saloon  he  came  after  me,  and  commenced 
licking  me.  One  night,  before  the  shooting,  I  met  a  man  on 
the  sidewalk  in  front  of  the  Smelter  Saloon.  This  man  said  to 
me,  'You  had  better  look  out,  Johnson,  somebody  is  going  to 
kill  you,  or  put  a  head  on  you.'  That  is  the  remark  he  made. 
I  paid  no  attention  to  it  at  the  time.  This  night  I  went  to  the 
saloon  and  sat  at  a  table.  Carlson,  the  two  Anderson  boys,  and 
some  others  came,  and  commenced  talking  about  me.  HuUen- 
burg  [the  keeper  of  the  saloon]  said  to  the  others  to  keep  a 
watch,  they  mi<;lit  get  a  rap  or  two.  I  went  out  with  the  Ander- 
son boys.  Bensington  came  after  me.  They  asked  me  if  I  was 
afraid,  and  where  I  was  going.  I  told  them  I  was  going  to  my 
boarding-house  to  lie  down.  We  went  by  Jack  Morse's  saloon. 
I  said  to  go  in  there,  but  they  wanted  to  go  to  Wiegruu's.  I 
thought  about  the  words  in  the  saloon,  that  they  were  going  to 
lick  me,  and  so  I  asked  Morse  to  give  me  his  revolver.  Then 
we  went  to  Wiegrun's  saloon.  We  came  back  to  the  Morse 
Saloon,  and  went  in  to  see  what  the  noise  was  about.  Hakan 
was  quarreling,  and  I  went  up  to  him  and  told  him  he  should 
not  fight.  While  I  wa*)  talking  to  him  I  was  struck  on  the 
head  by  some  one;  I  could  not  see  who  it  was.  I  turned 
around  and  saw  Carlson  coming  to  me.  He  struck  me  on  the 
mouth  with  his  fist.  Then  I  drew  my  revolver  when  he  came 
up  the  third  time.  I  only  meant  to  keep  him  away,  not  to 
shoot  him ;  but  somebody  grabbed  my  arm,  and  jerked  it,  and 
the  revolver  went  off.  I  started  out.  I  never  spoke  to  Carl* 
son.    I  once  saw  him  kick  a  man  in  the  fiu».'' 
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JRobinsmi  &  Stapleion^  for  Appellant. 

The  only  question  raised  is  that  the  evidence  was  not  sufficient 
to  warrant  a  conviction  of  murder  in  the  first  degree,  and  the 
court  should  have  granted  a  new  trial. 

Murder  in  the  first  degree  must  spring  from  malicious  inten- 
tion, deliberate  and  premeditated.  The  evidence  in  this  case 
does  not  support  a  verdict  of  murder  in  the  first  degree.  It 
shows  the  absence  of  the  deliberation  and  premeditation  neces- 
sary to  constitute  the  crime,  {McCann  v.  People^  6  Parker,  Cr.  C. 
629;  People  v.  Johnson^  1  Parker,  Cr.  C.  291;  People  v.  Foren^ 

25  Cal.  362;  People  v.  DoyeU,  48  Cal.  86.) 

If  the  act  of  killing  is  done  immediately  under  the  impulse 
of  passion  without  time  to  form  a  deliberate  intent,  then  the 
crime  is  only  murder  in  the  second  degree  or  manslaughter. 
{Anthony  v.  State,  Meigs,  265;  33  Am.  Dec.  143;  People  v. 
Long,  39  Cal.  696;  People  v.  Sanchez,  24  Cal.  17;  People  v. 
Nichol,  34  Cal.  214;  Leightan  v.  People,  88  N.  Y.  117;  Statute 
of  Montana,  p.  505,  §  21.) 

The  intent  to  kill  may  exist  without  making  the  crime  murder 
in  the  first  degree.     {People  v.  Bealoba,  17  Cal.  395.) 

The  court  erred  in  the  trial  in  instructing  the  jury  as  to  the 
crime  of  manslaughter.  While  the  court  defines  the  crime  and 
instructs  the  jury  properly  that  the  defendant  must  show  facts 
reducing  the  crime  from  murder  to  manslaughter,  he  fails  to 
state  clearly  and  explicitly  the  facts  to  which  the  jury  may  look 
for  this  purpose  in  considering  their  verdict.  (2  Am.  Crim. 
Law,  §  978;  S&zte  v.  jffiff,  4  Dev.  &  B.  491 ;  34  Am.  Dec.  396; 
State  v.  Fergusm,  2  Hill  (S.  C.)  619;  27  Am.  Dec.  412.) 

T.  F.  Fraidey,  of  counsel,  for  Appellant. 

The  verdict  is  against  the  evidence;  the  offense  committed  is 
not  murder  in  the  first  degree.  {Darry  v.  People,  10  N.  Y.  1 20 ; 
People  V.  Johnson,  1  Parker,  Cr.  C.  291 ;  People  v.  McOann^  6 
Parker,  Cr.  C.  629 ;  Wharton's  Criminal  Law,  §  922;  Hwrd  v. 
People,  25  Mich.  405;  McDanielv.  Oommonw.  77  Va.  281 ;  Drum 
v.  Commonw.  58  Pa,  St.  16 ;  Craft  v.  State,  3  Kan.  450;  People 
v,  Potter,  5  Mich.  1;  Maher  v.  People,  10  Mich.  212;  Sliart  v. 
SkUe,  7  Yerg.  510;  People  v.  Enoch^  13  Wend.  159;  Bowers  v. 
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Statey  5  Mo.  364;  32  Am.  Dec.  325;  People  v.  WhUe,  24  Wend. 
558,  581.)  The  statute  of  homicide  in  Kansas  is  almost  identical 
with  tliat  of  Montana,  and  in  Craft  v.  State  of  Kansas,  supra,  the 
Supreme  Court  of  that  State  considered  the  subject  very  fully 
and  learnedly,  and  if  this  court  should  follow  that  court  in  its 
view  of  the  law,  or  come  to  the  conclusion  there  arrived  at,  then 
the  judgment  herein  will  be  reversed.  The  opinion  in  that  case 
has,  I  believe,  never  been  criticised  in  any  subsequent  case,  and 
wherever  referred  to  in  the  books  I  find  it  stated  as  a  learned 
and  correct  exposition  of  this  statute. 

The  court  erred  in  instructing  the  jury  that  if  they  found  the 
defendant  guilty  they  must  indicate  by  their  verdict  if  it  be 
mnixler  in  the  first  or  second  degree,  and  for  this  the  judgment 
must  be  reversed.  {Tenitary  v.  JUanton^  7  Mont.  162;  Craft  v. 
SUUSy  3  Kan.  450;  Home  v.  StatCy  1  Kan.  42;  My  v.  Te^cA, 
17  Wis.  202;  RandaU  v.  Northwestern  Tel.  Co.  64  Wis.  140; 
Town  ofScoU  v.  Toion  of  Clayton,  54  Wis.  499;  State  v.  Sumner, 
5  Black,  519.) 

The  court  erred  in  refusing  to  instruct  the  jury  that  in  deter- 
mining if  the  defendant  acted  upon  a  sudden  burst  of  passion, 
and  without  malice  or  deliberation,  they  might  take  into  consid- 
eration all  the  circumstances  existing  at  and  about  the  time  of 
the  shooting:  whether  the  deceased  was  making  an  attack  upon 
the  defendant;  the  nature  of  such  an  attack,  if  any ;  the  relative 
size  and  strength  of  the  parties,  and  the  character  of  the  deceased 
for  violence;  and  for  this  error  the  judgment  should  be  reversed. 
{Oliver  v.  iSfa/c,  17  Ala.  587;  Oommonw.  v.  Seiberi,  Pennsylvania 
case  cited  approvingly  in  Wharton  on  Homicide  [1st  ed.],  227, 
and  Wharton  on  Homicide  [2d  ed.],  507,  and  in  Logue  v. 
Qmmmw.  38  Pa.  St.  265;  State  v.  Oreen,  4  Ired.  404;  Cotton 
V.  State,  31  Miss.  504;  Rippy  v.  State,  2  Head,  217;  Monroe 
V.  State,  5  Ga.  85;  People  v.  Oarbutt,  17  Mich.  16;  LiUle  v. 
State,  unreported  Tennessee  case,  given  in  full  and  approved  in 
1  Crim.  Def.  487 ;  Jackson  v.  State,  1  Crim.  Def.  476 ;  Keener 
V.  State,  18  Ga.  194;  Queensberry  v.  State,  3  Stew.  &  P.  308 
Taokett  V.  State,  I  Hawks,  210;  PritcheU  v.  State,  22  Ala.  39 
Franklin  v.  Slate,  29  Ala.  14;  State  v.  Collins,  32  Iowa,  36 
State  V.  Keene,  50  Mo.  357;  Payne  v.  Oommonw.  1  Met 
[Ky.]  370;  State  v.  Smith,  12  Rich.  430;  1  Crim.  Def.  695 
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Oopeland  v.  Btale,  7  Humph.  429 ;  State  v.  ITunnpsonf  9  Iowa, 
188 ;  Orainger  v.  State,  6  Yerg.  479 ;  Staie  v.  Ben/uim,  23  Iowa, 
154;  Cbmnumw.  v.  Eiley,  Thatch.  C.  C.  471 ;  Iloyd  v.  fifarfc,  36 
Gra.  91 ;  Pennsylvania  v.  Bobertson,  Addis.  246.) 

The  court  erred  in  not  instructing  the  jury  that  as  the  offense 
was  not  committed  by  any  of  the  specified  me&ns  enumerated 
in  the  statute,  that  prima  fade  the  crime  was  no  greater  than 
murder  in  the  second  degree.  (State  v.  Benham,  23  Iowa,  154; 
Drum  V.  Cbmmonw.  58  Pa.  St.  16;  McDanid  v.  Cbmmonto. 
77  Va.  281;  Craft  v.  StaJtt,  3  Kan.  450;  People  v.  PMer,  5 
Mich.  1.) 

John  B.  CXayberg^  Attorney-General  for  the  Territory,  Re- 
spondent 

To  constitute  murder  in  the  first  degree,  there  must  not  only 
be  an  intent  to  kill,  but  it  must  be  deliberate  and  premeditated, 
except  in  special  cases  provided  in  the  statutes,  as  where  it 
occurs  during  the  commission  of  another  felony,  etc. 

To  constitute  murder  in  the  second  degree,  no  deliberation  or 
premeditation  is  necessary.  Some  confusion  has  arisen  in  the 
California  oases,  from  the  opinon  of  the  court  in  PeopU  v. 
Lcyngf  39  Cal.  694,  where  it  was  said  that  there  must  be  an 
intent  to  kill  in  murder  in  the  second  d^ree;  that  there  must 
be  malice,  but  cannot  be  premeditation  or  deliberation.  This 
confusion  was  cleared  away  by  the  opinion  of  the  court  in  the 
case  of  People  v.  DoyeU,  48  Cal.  85,  where  the  court  distin* 
guished  between  an  intent  presumed  from  the  character  of  the 
weapon  used  and  the  real  intent  of  the  party,  and  held  that  if 
the  evidence  proved  the  very  intent  to  take  life,  the  murder  is 
of  the  first  degree. 

It  is  equally  well  settled  that  it  is  not  necessary  that  any 
appreciable  time  should  exist  between  the  provocation  and  the 
commission  of  the  act,  in  order  to  make  it  murder  in  the  first 
degree. 

Objection  is  raised  by  appellant  that  the  court  refused  to  give 
a  request  which  should  have  been  given.  If  our  position  as  to 
the  evidence  is  correct,  this  court  cannot  consider  this  ix)int.  It 
cannot  say  that  the  request  asked  to  be  given  was  applicable  to 
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the  testimonjy  unless  the  testimony  is  properly  on  the  record  for 
the  consideration  of  this  court.  {Territory  v.  Beltj  5  Mont.  562.) 
The  substance  of  this  request  was  given  by  the  court.  This  is 
all  the  law  requires.  {People  v.  Laehanaia,  32  Cal.  433 ;  People 
V.  Ah  Chung,  64  Cal.  398 ;  People  v.  Murray ,  41  Cal.  66 ; 
People  V.  FaiTiiew,  63  Cal.  630.) 

It  is  also  objected  that  the  charge  of  the  court  contained  in 
paragraph  No.  7  (Transcript,  pp.  69,  70),  takes  away  from  the 
jury  the  question  of  manslaughter.  The  court  below  charged 
very  fully  upon  this  point.  A  part  of  the  chai^  cannot  be  seg- 
r^ated  and  relied  upon  as  error,  when  the  charge  taken  as  a 
whole  is  correct.  {People  v.  TurcoUy  66  Cal.  126;  Williams  v. 
State,  83  Ala.  16;  Flaimder  v.  SUiJU,  81  Ga.  768.) 

Bach,  J. — The  counsel  for  appellant,  in  their  argument  in 
open  court,  have  abandoned  the  position  taken  in  their  brief, 
that  the  evidence  in  this  case  shows  no  graver  crime  than  man- 
slaughter; and  they  now  urge  that  the  evidence  does  not  justify 
tJie  verdict  of  murder  in  the  first  degree.  That  the  killing  was 
unlawful  is  admitted ;  that  it  was  malicious  is  admitted ;  but  it 
is  claimed  that  the  evidence  does  not  show  wilfulness,  deliber- 
ation, and  premeditation,  which  are  necessary  to  constitute  mur- 
der in  the  first  degree.  The  current  of  authorities  undoubtedly 
establishes  that  there  is  a  diiference  between  a  killing  which  is 
murder  in  the  second  degree,  even  when  express  malice  is  shown, 
and  such  a  killing  as  is  wilful,  deliberate,  and  premeditated,  as 
well  as  malicious.  In  order  that  the  unlawful  and  malicious 
killing  shall  be  murder  in  the  first  degree,  it  must  be  wilful; 
that  is  to  say,  it  must  be  intentional;  and  it  must  also  be  delib- 
erate and  premeditated ;  that  is  to  say,  when  the  killing  is  the 
result  of  an  assault,  the  assault  must  have  been  made  with  the 
preconceived  and  determined  design,  intent,  and  purpose  to  kill, 
and  the  mind  must  be  free  from  irresistible  passion  aroused  or 
exvdted  by  great  provocation.  And  it  is  also  well  settled  that  the 
deliberation  and  premeditation  need  not  be  of  any  considerable 
length  of  time  previous  to  the  assault.  It  is  enough  if  the  intent 
to  take  life  was  the  result  of  deliberate  premeditation,  even  though 
the  act  follow  immediately  upon  the  decision;  provided  always 
that  the  mind  is  free  from  sudden  heat  or  passion.    But  how  do  all 


28  Territory  v.  Johnsox.  [July  T., 

these  refinements  aid  us  in  determining  this  question  of  deliberate 
and  premeditated  intent?    Is  murder  in  the  first  degree,  other  than 
that  committed  by  torture,  or  poison,  or  perpetrated  in  the  com- 
mission of  a  felony,  to  be  confined  to  those  cases  where  the 
accused  declares  his  intent?    Such  a  rule  would  be  absurd.     It 
would  be  open  to  two  objections.     The  cases  where  the  intent  to 
kill  is  declared  by  the  most  depraved  creature  are  not  more  rare 
than  are  those  cases  in  which  a  declaration  *^  I  will  kill  vou  "  is 
a  declaration  of  any  real  intent  to  kill.     The  man  who  has  fully 
determined  to  take  away  the  life  of  a  fellow-creature  seldom 
declares  his  intention.     The  thoughtless  declaration  made  by 
one  during  an  excitement,  or,  as  is  more  often  the  case,  made 
carelessly,  "that  he  will  kill,"  forms  no  sure  test.     The  nature 
of  the  weapon  may  give  some  clew;  but  the  res  gesUe  of  each 
case,  the  acts  of  the  accused  party  before  and  at  the  time  of  the 
killing,  form  the  surer  test;  and  if  a  recitation  thereof  compels 
the  mind  of  the  listener  to  the  conclusion  that  the  assault  was 
made  with  the  wilful,  deliberate,  and  premeditated  intent  to  kill, 
then  he  may  conclude  that  the  killing  was  murder  in  the  first 
degree.     To  such  a  conclusion  the  jury  was  forced  hi  this  case. 
To  such  a  conclusion  are  the  members  of  this  court  forced.     The 
defendant  arms   himself  with  a  revolver.     He   declares   that 
trouble  is  awaiting  him;  that  he  is  indifferent  to  it;  and  that 
his  life  or  the  life  of  some  one  else  will  pay  the  forfeit.     There- 
upon, bent  upon  mischief,  or  at  least  inclined'  thereto,  he  enters 
a  saloon,  and,  as  he  says,  interests  himself  in  Hakan's  quarrel, 
which  is  of  no  interest  to  him,  but,  as  others  say,  finds  Hakan, 
and  tries  to  force  a  quarrel  upon   him,  and   fails.     Near  by 
another  altercation  is  in  progre&s,  so  slight  that  those  standing 
there  pay  no  attention  to  it,  but  keep  passing  to  an  fro,  as  usual. 
Into  this  altercation  the  defendant  forces  himself,  is  told  to  mind 
his  business,  and  is  pushed  by  the  deceased,  who  is  so  recently 
aroused  from  the  stupor  of  intoxication  that  he  staggers  hack- 
ward  as  a  result  of  his  own  act.     Tlie  defendant  then  walks  a 
few  steps  away,  takes  from  his  pocket  the  pistol  which  he  placed 
there  with  the  remark  that  "some  one  might  get  killed,"  directs 
the  pistol  at  the  stomach  of  the  deceased,  and  shoots  him.     That 
is  not  all;  he  stands  there  wiih  the  pistol  in   his  hand,  and 
pointed  at  the  deceased,  until  the  latter  falls.     Then  he  de[)arts. 
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We  are  forced  io  the  ooQcInsion  that  the  defendant  was  seek- 
ing the  occasion  to  which  he  referred  in  Wiegrun's  saloon  when 
he  displayed  his  pistol ;  that  he  tried  in  vain  to  force  a  quarrel 
upon  Hakan  ;  that  finding  a  quarrel  elsewhere  he  forced  himself 
into  that,  and  there  found  the  occasion  to  satisfy  the  remark  he 
made  when  he  placed  the  pistol  in  his  pocket ;  that  he  shot  in 
the  furtherance  of  that  remark ;  and  that  when  he  stood,  pistol 
in  hand,  he  waited  to  see  if  he  had  accomplished  his  purpoc*e. 
The  cases  cited  by  the  appellant  do  not  present  facts  similar  to 
those  in  this  case.  In  some  of  them  there  was  no  weapon  of  a 
deadly  nature  used ;  in  some  there  was  great  provocation  ;  and 
in  some  there  was  a  question  of  self-defense.  Of  the  cases 
cited,  counsel  seem  to  place  most  reliance  upon  those  found  in 
ParkeHs  Criminal  Cases.  In  the  latest  reports  in  the  court  of 
appeals  of  the  same  State  will  be  found  an  authority,  cited  below, 
which,  we  think,  is  more  closely  analogous  to  the  case  under 
review. 

In  the  case  of  the  People  v.  Majcme^  91  N.  Y.  211,  the  testi- 
mony for  the  prosecution  was  to  the  effect  that  the  defendant 
was  living  with  his  wife  and  with  her  parents;  that  he  had  not 
lived  peacefully  with  them  ;  that  upon  the  day  of  the  killing  he 
entered  the  room  in  which  his  wife,  his  mother-in-law,  and  a 
friend  were  sitting,  and  askcxl  his  wife  to  procure  for  him  a 
paper  from  an  adjoining  bedroom;  that  she  replied  that  she 
was  busy;  that  he  thereupon  seizeil  her  by  the  arm  and  led  her 
to  the  beilroom,  saying,  "Will  you  go,  or  will  I  go?**  and 
immediately  shot  her.  He  came  back  at  once,  and  shot  and 
killed  his  mother-in-law.  It  wasfurther  shown  that  the  defend- 
ant had  had  the  pistol  for  some  time.  The  defendant  was 
indicted  for  the  last  killing,  and  was  convicted  of  murder  in  the 
first  degree,  and  the  conviction  was  sustained  by  the  court  of 
appeals. 

In  People  v.  Hmd^  59  Cal.  430,  the  facts  upon  which  the  jury 
convicted  the  defendant  of  murder  in  the  first  degree  were  as 
follows :  The  defendant  entered  a  certain  bar-room  with  one 
T.,  and  began  to  shove  T.  backwards  and  forwards  against  the 
bar.  6.  (the  deceased)  6tep|)e<l  up  to  the  defendant,  and  told 
him  not  to  strike  T.  any  more.  Defendant  turned  partly  around, 
and  said:    **What  have  you  to  do  with  this?"    G.  answered 
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that  he  was  a  peace  officer.  The  defendant  then  struck  6.,  who 
turned  and  moved  away;  whereupon  defendant  drew  his  re- 
volver and  shot  and  killed  G.  The  Supreme  Court  affirmed 
the  order  denying  a  new  trial.  It  must  be  remembered  that  the 
killing  was  done  without  any  provocation  sufficient  to  reduce 
the  crime  to  manslaughter;  in  fact^  that  counsel  for  defendant 
admit  that  the  evidence  would  sustain  a  verdict  of  murder  in  the 
second  degree. 

Whether  a  murder  is  in  the  first  or  in  the  second  degree  is  for 
the  jury  to  decide  from  the  facts  under  careful  instruction  upon 
the  law  by  the  court.  (People  v.  Beckwiih,  103  N.  Y.  360-369 ; 
PeopU  V.  Oodawy  73  Cal.  323,  324 ;  TeiTitory  v.  SUars,  2  Mont. 
324.)  By  this  is  not  meant  that  the  jury  may  declare  every 
unlawful  and  malicious  killing  to  be  murder  in  the  first  degree, 
without  any  evidence  of  fact  to  justify  them  ;  but  what  is  meant 
is  this,  that  where  there  is  evidence  tending  to  show  that  an 
unlawful  and  malicious  killing  was  committed  wilfully,  delib- 
erately, and  premeditately,  the  verdict  of  the  jury  will  not  be 
disturbed  by  this  court.  In  this  case  tlie  conduct  of  the  defend- 
ant before  the  killing,  his  declaration  l)efore  referred  to,  his 
arming  himself  with  a  deadly  weapon  at  that  time,  his  forcing 
himself  into  quarrels,  the  use  of  the  deadly  weapon,  the  shooting 
the  deceased  in  such  a  part  of  the  body  as  would  tend  to  make 
the  wound  fatal,  the  absence  of  provocation,  the  defendant  wait- 
ing until  his  victim  had  fallen,  his  rapid  flight,  and  change  of 
name,  are  evidence  from  which  the  jury,  under  instruction  upon 
the  law  of  the  case,  might  well  conclude  that  there  was  wilful- 
ness, deliberation,  and  premeditation.  (See  the  authorities  cited. 
See,  also,  Wharton  on  Homicide,  §  181,  and  cases  thera  cited.) 

It  is  urged  that  the  court  l)elow  erred  in  giving  instruction 
No.  7,  which  is  the  verbatim  copy  of  section  21  of  subdivision 
4,  Compiled  Statutes,  defining  murder  in  the  first  and  second 
d^rees.  The  concluding  words  of  the  instruction,  as  well  as 
of  the  statute,  are  as  follows:  "And  the  jury  before  whom  any 
person  indicted  for  murder  shall  be  tried  shall,  if  they  find  such 
person  guilty  thereof,  designate  by  their  verdict  whether  it  be 
murder  in  the  first  or  second  degree."  The  purpose  of  this 
instruction  is  apparent.  The  court  told  the  jury  that  it  was  the 
duty  of  the  jury,  and  not  of  the  court,  to  fix,  by  their  verdict, 
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Uie  degree  of  marder,  provided  the  jury  found  the  defendant 
guilty  of  murder.  The  case  does  not  fall  within  the  rule  cited 
by  counsel,  that,  where  a  special  instruction  is  given  erroneously, 
the  error  will  not  be  cured  by  a  general  instruction  stating  tiie 
correct  rule.  The  crime  of  manslaughter  was  not  withdrawn 
from  the  jury;  for  immediately  following  this  instruction  tlie 
jury  were  fully  chained  upon  the  crime  of  manslaughter;  and 
the  jury  were  further  told,  in  efTect,  that  if  they  found  the 
defendant  guilty  of  an  unlawful  killing  they  could  not  find  him 
guilty  of  any  higher  crime  than  manslaughter,  unless  the  evi- 
dence proved  to  their  satisfaction,  beyond  a  reasonable  doubt, 
each  and  every  of  the  characteristics  of  such  higher  crime ;  and 
they  were  further  told  that  they  must  acquit  the  defendant  if 
they  had  any  reasonable  doubt  as  to  his  guilt. 

The  defendant  relies  upon  77ie  Territory  v.  Mardonj  7  Mont. 
162.  In  that  case  the  jury  were  inadvertently  told  to  convict 
the  defendant  of  manslaughter  if  they  had  any  reasonable  doubt 
of  his  being  guilty  of  murder  in  either  of  the  degrees,  the  ver- 
dict '^not  guilty '^  being  taken  from  them.  It  is  apparent  that 
the  case  is  not  in  point. 

It  is  urged  that  the  court  below  erred  in  refusing  to  give  the 
following  instruction,  as  to  character,  requested  by  defendant: 
**  In  determining  whether  or  not  the  defendant  acted  upon  a 
sadden  heat  of  passion,  caused  by  a  provocation  apparently  suf- 
ficient to  make  the  passion  irresistible,  as  defined  to  you  by  the 
court,  and  without  malice  or  deliberation,  you  must  take  into 
consideration  all  the  circumstances  existing  at  and  about  the 
time  of  the  shooting;  whether  or  not  the  deceased  was  making 
an  attack  upon  the  defendant;  the  nature  of  the  attack,  if  any; 
the  relative  sise  and  strength  of  the  parties ;  and  the  character 
of  the  deceased  for  violence.'^ 

We  might  assign  several  reasons  for  sustaining  the  action  of 
the  court  below  in  refusing  this  request.  There  wbs  no  evi- 
dence of  any  provocation  which  was  apparently  sufficient  to 
arouse  an  irresistible  passion,  and  this  the  counsel  admit,  when 
they  abandon  their  claim  that  the  gravest  crime  shown  was 
manslaughter;  therefore  it  might  be  claimed  that  the  court 
properly  refused  the  instniction  for  that  reason,  even  though  the 
request  may  have  been  proper  if  confined  to  the  question  of 
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deliberation  alone.  Again  it  might  be  urged  that  the  instruct 
tion  was  elsewhere  given ;  but  we  prefer  to  base  our  conclusion 
that  the  request  to  instruct  was  properly  refused,  upon  the  fol- 
lowing ground,  viz.:  The  request  assumes  that  the  character 
of  the  deceased  for  violence  had  been  proved;  at  most,  the 
defendant  was  entitled  only  to  an  instruction  calling  the  atten- 
tion of  the  jury  to  the  evidence  upon  this  point.  In  this  case 
the  assumption  of  the  bad  character  of  the  deceased  was  paH.io- 
ularly  faulty,  because  there  \vas  very  slight  legal  evidence  tend- 
ing to  such  a  conclusion,  as  most  of  the  witnesses  gave  their 
opinions,  and  not  the  reputation  of  the  defendant 

The  judgment  and  order  appealed  from  are  affirmed,  and  it 
is  hereby  ordered  that  the  judgment  of  the  court  below  be  car- 
ried into  execution  upon  the  ninth  day  of  August,  A.  D.  1889^ 
in  accordance  with  the  terms  thereof,  as  modified  by  the  reprieve 
granted  by  the  governor  of  Montana. 

Blake,  C.  J.,  and  Liddell,  J.,  concur. 
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TERRITORY  OF  MONTANA,  Respondent,  v.  BRYSON, 

Appellant, 

OBnmiAL  Law — Comptteney  of  jumr,  —  Where  the  eumination  of  a  Juror  te 
caase  establiBbes  the  fiscts.  that  be  knew  nothing  of  the  case,  ezoept  haring  read 
newspaper  accounts  at  tbe  time ;  that  be  had  formed  and  may  have  expressed  an 
opinion ;  that  he  bad  no  bias  or  prejudice  in  the  case;  that  be conld  discard  that 
opinion ;  that  he  oonld  decide  tlie  case  faii'ly  and  impartiaUy  upon  the  law  and 
the  evidence  adduced  upon  the  trial,  be  Lt  competent  under  the  provisions  of 
Ml)di<iri8ion  11,  section  287,  division  8,  Compiled  Btotntes  of  Montana. 

ConsrmniONAL  Law — CwnpUed  Sttitutet  of  Uofdana,  smficm  287,  9ubdimmom 
11,  declared  conHtUnliojutL — Compiled  Statutes «f  Montana,  divisions,  section 
287,  subdivision  11 ,  providing  that  a  Juror,  who  has  formed  or  expressed  an  opin- 
ion as  to  the  guilt  or  itinocenoe  of  the  aooused,  is  competent,  if  it  appear  thai 
such  opinion  is  fonndcd  upon  reading  newspaper  statements,  and  the  jnror  feels 
able,  notwitbutanding  such  opinion,  to  render  an  impartial  verdict,  is  not  repug- 
nant to  the  Constttatioa  of  the  United  States,  conferring  the  right  ^f  Mai  by  ut 
impartial  Jury. 

OBonyAL  FvLAcnoK—Rraminafion  of  j^tror.—ka  ebjeotioQ  to  the  ruling  of  tbs 
trial  Judge,  excluding  a  qnestioo  asked  upon  the  examination  of  a  jorof  tat 
cause,  cannot  be  heard  in  this  court  for  the  first  time. 

SlHB—  Motion  for  a  new  trial  —  Under  section  1  of  the  Act  of  September  14, 1887a 
relating  to  motions  for  new  trial,  a  statement  on  motion  for  a  new  trial  m$f 
tesettled  and  passed  upon  by  the  sneoessor  of  ttM  Jodge  who  tried  the 
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BiMK-^Conients  of  nUUement^It  is  not  error  for  the  eoart  to  reftue  to  incor- 
porate into  the  statement  of  the  case  a  portion  of  the  argument  of  the  proHeont- 
ing  attorney,  adTancing  a  theory,  in  order  to  show  that  some  newIy-dlscoTered 
eTidence  would  over  throw  sneh  theory. 

"EnDEvcE^  Grounds  of  objection.  —  An  objection  to  the  admission  of  certain  letters 
in  evidenoe,  on  the  trial,  is  insufficieut  if  no  grounds  of  objection  are  stated. 

NswLT-DisooYSBKD  Eyidbncb. — Newly-discoveTod  evidence  reviewed,  and  held  im- 
material and  insufficient  for  tbe  purpose  of  a  new  trial.  The  evidecce  reviewed 
and  held  sufficient  to  sustain  a  conviction  of  murder  in  the  first  degree. 

Appeal  from  First  Judieial  District,  Lewis  and  Clarke  Qninty. 

The  defendant  was  tried  before  McConnell,  C.  J.  A  motion 
for  a  new  trial  was  refused  by  Blake^  C.  J. 

8,  A.  Balliet^  for  Appellant. 

The  court  erred  in  refusing  to  permit  counsel  for  the  defend- 
ant to  inquire  of  the  juror,  Ho|)ps,  and  other  jurors,  as  to  the 
extent  of  the  opinion  he  and  they  had  formed,  and  the  amount 
of  evidence  it  would  require  to  override  such  an  opinion. 
{Stephens  v.  Peopk,  38  Mich.  741.) 

The  judge  was  equally  in  the  wrong  in  overruling  the  chal- 
lenge on  the  showing  as  it  stood;  he  should  further  have  found 
whether  or  not  the  juror  was  indifferent.  The  Constitution  of 
the  United  State  provides  that  in  criminal  prosecutions  the 
accused  shall  have  a  right  to  a  speedy  and  public  trial  by  an 
impartial  jury.  (Art.  6,  §  28.)  Of  course,  no  legislation  can 
take  this  away.  (38  Mich.  741,  742,  supra.)  In  a  criminal 
case,  when,  after  a  full  examination,  the  evidence  given,  upon  a 
challenge,  leaves  a  reasonable  doubt  of  the  impartiality  of  the 
juror,  the  defendant  should  be  given  the  benefit  of  the  doubt. 
{HoU  V.  People,  13  Mich.  227 ;  Moses  v.  State,  10  Humph.  458; 
Henry  v.  Stale,  4  Humph.  270.)  In  the  case  at  bar  the  jurors 
answered  that  they  had  an  opinion ;  their  answer  was  not  that 
they  had  an  impression  of  the  light  character  referred  to  in 
HoU  V.  People.  It  is  unnecessary  to  elaborate  upon  the  distinc- 
tion between  a  mere  impression  and  a  frame  of  mind  ripened 
into  an  opinion.  The  same  authority  holds  that  the  burden  is 
npon  the  defendant  to  show  that  the  opinion  of  the  juror  was  of 
that  fixed  and  definite  character,  which  would  leave  s^ch  a  bias 
npon  his  mind  as  to  preclude  his  giving  due  weight  to  the  pre- 
sumption of  innocence  with  which  the  law  surrounds  the  accused. 
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The  btinkn  resting  on  the  defendant^  the  oonrt  err^  in  revising 
to  permit  defendant's  oounsel  to  further  inquire  into  the  fixed 
and  deliberate  character  of  the  juror's  opinion.  The  compe- 
tency of  the  juror  should  not  be  questionable.  It  should  appear 
-that  he  stands  indifferent,  and  above  all  legal  exceptions,  (ifoaea 
V.  State,  10  Humph.  460.)  It  is  manifest  that  it  was  the  inten- 
tion of  the  trial  judge  to  form  the  jury  under  section  287,  di  vis- 
iota  3,  Compiled  Statutes;  but  is  insisted  on  behalf  of  the  defense 
that  the  act  is  in  violation  of  article  6,  Amendments  to  the  (Con- 
stitution of  the  Utaited  States,  which  secures  to  the  accused  in 
all  criminal  prosecutions  a  '^speedy,  public  trial  by  an  impartial 
jury."  (Oarson  v.  State,  6  Baxt.  466;  Bice  v.  Stale,  1  Yerg. 
432 ;  McGawan  v.  State,  9  Yerg.  192 ;  Payne  v.  I^aie,  3  Humph. 
375;  Brakefield  v.  State,  1  Sileed,  215;  Notfleet  v.  State,  4  Sneed, 
340;  Kling  v.  Fties,  33  Mich.  277;  TerrUary  v.  Kennedy,  3 
Mont.  520.)  This  leads  ns  to  inquire  what  the  word  "  impartial" 
means,  as  it  is  defined  when  used  in  constitutional  enactments. 
A  man  who  is  impartial  is  one  who  is  not  biased  in  favor  of  one 
party  more  than  another ;  who  is  indifferent,  unprejudiced,  dis- 
interested as  an  impartial  judge  or  arbitrator;  free  from  any  bias, 
or  indifference,  or  disinterestedness.  (Cooley's  Constitutional 
Limitations,  60;  Carson  V.  State,  6  Baxt.  469.) 

The  following  authorities  hold  that  the  fact  that  a  juryman 
had  disclosed  his  opinion  on  either  side  was  a  principal  cause  ol' 
challenge,  on  the  grounds  that  he  was  not  impartial :  6  Baxt. 
470;  1  Tidd,  853;  Coke  on  Littleton,  156;  3  Burr.  1856;  5 
Bac.  353.  In  all  criminal  prosecutions,  the  constitution  gUar'- 
antees  to  the  accused  a  trial  by  an  impartial  jury;  that  is,  a  jury 
who  will  give  him  the  benefit  of  all  his  rights,  including  that 
of  the  presumption  of  his  eatire  innocence  of  crime  until  proven 
guilty.  (Olive  v.  State,  11  Neb.  23;  Oin-y  v.  State,  4  Neb.  545; 
(hrfoU  V.  State,  5  Neb.  31;  Conway  v.  Offnton,  1  Utah,  219; 
l^ut  V.  Hyatt,  13  Kan.  232;  AtohiMi  etc.  R.  R.  Cb.  v.  FrankUk, 
23  Kan.  74.)  The  court  said,  while  passing  upon  the  eotupe- 
tency  of  the  juror,  Hopps,  that  if  it  was  not  for  the  statute  he 
ii^ould  consider  him  an  incompetent  juror.  If  he  was  inoom- 
petent  without  this  dtatute,  it  neoesBartly  foUoi^  that  h^  wa6 
incompetent  becaui^  he  was  not  an  impartial  juror;  and)  if  he 
was  not  an  impartial  juror,  h4  was  oonstitationally  disqualified ; 
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and,  if  he  was  oonstitutioDally  disqualified,  no  amount  of  State 
l^islation  can  make  him  a  competent  juror.  It  is  more  reason- 
able to  suppose  that  the  statute  on  this  subject  was  intended  to 
be  in  afiBrmance  of  the  common-law  rule,  than  that  it  was  meant 
to  take  from  the  accused  the  most  important  security  of  a  fair 
trial.     {Stephens  v.  People,  38  Mich.  743.) 

The  evidence  is  insufficient  to  sustain  the  verdict.  {Ohms  v. 
8taJt£y  49  Wis.  415.)  The  defendant  has  a  right  to  have  a  hear- 
ing on  a  motion  for  a  new  trial  before  the  judge  who  presided  at 
the  time  of  the  trial.  {Ohms  v.  StaJte^  49  Wis.  415 ;  United  States 
V.  HarSng,  1  Wall.  Jr.  137;  Warrain  v.  Smith,  2  Bulst.  136.) 

John  B,  Oaybergy  Attorney-Geaeral,  for  the  Territory,  Re- 
spondent. 

Brief  of  William  Wallace,  Jr.,  of  special  counsel  for  the  Ter- 
ritory. Counsel  for  the  defendant  is  not  in  a  position  to  avail 
himself  of  the  allied  error  of  the  court  in  refusing  to  permit 
him  to  put  the  question  (to  the  juror,  Hopps)  "whether  it  would 
require  evidence  to  override  his  opinion,"  for  the  reason  that  he 
took  no  exception  to  the  action  of  the  court  upon  this  point. 
The  rule  that  an  objection  cannot  be  taken  for  the  first  time  in 
this  court,  or  upon  motion  for  a  new  trial,  is  well  settled. 
{Drake  v.  Fogter,  52  Cal.  225;  Frinh  v.  Alsip,  49  Cal.  103  j 
Keeran  v.  Grj^,  34  Cal.  581;  TAbs  v.  Weaihenoax,  23  Cal. 
69.)  Defendant  assigns  no  reason  of  any  character  in  support 
of  his  exception.  The  authorities  are  uniform  that  the  record 
fiinst  show  distinctly  the  grounds  and  causes  for  the  challenge. 
(Thompson  and  Merriam  on  Juries,  §  253 ;  Ripley  v.  Coolidge^ 
Minor,  11;  JBoiA  v.  Stale,  i61  Ala.  89;  State  v.  BvJhch,  63  N.  C. 
570;  Peopfe  v.  Bodine,  1  Denio,  281;  Mlion  v.  State,  5  Neb. 
S51.)  The  judge  in  a  criminal  trial  must,  of  necessity,  have  a 
large  measure  of  discretion  in  passing  upon  the  qualifications  of 
jurors,  and  his  ruling  will  not  be  set  aside  unless  there  is  mani- 
f^  error.  {Stale  v.  Wcdsh,  34  La.  An.  991;  Thompson  and  Mer- 
riam on  Juries,  §  252.)  Even  in  those  States  where  no  statute 
exists  upon  the  subject,  the  rule  is  recognized  that  before  fixed 
convictions  will  disqualify  they  must  amount  to  settled  convic- 
tions. {People  V.  Sodine,  supra;  People  v.  Flng,  27  Cal.  512 ; 
Peopfe  V.  R^fnoldi,  16  Cal.  130;  People  v.  McOaulsy,  1  CaL  379.) 
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The  defendant  cannot,  for  the  first  time  in  this  court,  be  heard 
to  urge  the  unconstitutionality  of  section  287,  division  3,  Com* 
piled  Statutes.  The  statute  is  not  open  to  any  such  objection, 
and  its  constitutionality  is  upheld  and  settled  beyond  cavil  by 
the  following  line  of  authorities:  Cooper  v.  Stcde^  16  Ohio  St. 
328 ;  Stokes  v.  People,  53  N.  Y.  164 ;  Thomas  v.  People,  67  N.  Y. 
218;  Balbo  v.  People,  80  N.  Y.  484;  Tlwmas  v.  StaU,  36  Tex. 
315;  Thompson  and  Merriam  on  Juries,  §§  222,  223,  224. 

The  contention  of  appellant,  that  he  had  a  right  to  have  his 
hearing  on  the  motion  for  a  new  trial  before  the  judge  who  pre- 
sided at  the  time  of  the  trial,  is  likewise  without  merit,  for  the 
reason  that  it  was  by  defendant's  consent,  and  through  his  own 
action,  that  the  matter  came  on  for  hearing  before  Judge  Blake, 
the  succeasor  of  the  judge  who  tried  the  case.  Under  our  stat- 
ute. Judge  Blake  was  the  proper  person  to  hear  and  determine 
this  motion.  Under  a  statute  similar  to  our  own,  California  has 
repeatedly  held  that  the  defendant  has  no  right  to  have  the 
motion  passed  on  by  the  same  judge  who  tried  the  case.  {People 
V.  Hobson,  17  Cal.  424,  430;  People  v.  Henderson,  28  Cal.  466, 
475 ;  Peojjle  v.  Hodgson,  55  Cal.  72,  75.) 

LiDDELL,  J. — The  defendant  was  indicted,  tried,  and  con- 
victed of  murder  in  the  first  degree,  and  sentenced  to  be  hung. 
From  an  order  overruling  a  motion  for  a  new  trial,  as  well  as 
from  the  judgment,  he  prosecutes  the  present  appeal. 

No  objections  appear  in  the  record  to  the  judgment,  which  we 
may  say,  after  a  careful  examination,  is  completely  responsive  to 
the  indictment,  and  we  dismiss  the  subject  with  this  statement. 

We  now  address  ourselves  to  the  errors  complained  of  in  the 
motion  for  a  new  trial,  and  for  convenience  will  consider  them 
in  the  order  in  which  they  appear  in  the  motion,  reserving,' how- 
ever, for  the  last,  the  question  as  to  whether  or  not  the  verdict 
is  contrary  to  the  law  and  the  evidence. 

During  the  progress  of  the  trial,  a  juror  by  the  name  of 
Hopps,  being  interrogated  on  his  voir  dire,  testified  as  follows: 
^'I  have  heard  something  about  this  cause  by  reading  an  account 
of  it  in  the  newspapers,  and  presume  I  expressed  an  opinion  at 
the  time.  I  have  no  feeling  of  bias  or  prejudice  in  this  case,  , 
and  can  give  the  defendant  a  fair  and  impartial  trial  upon  the 
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evidence  adduced  here  upon  the  witness  stand."  Question  by 
counsel  far  defendant  "You  say  you  have  an  opinion  at  the 
present  time  in  regard  to  the  guilt  or  innocence  of  the  accused?" 
Answer.  "Yes,  sir."  Question,  "Is  that  opinion  formed  from 
reading  newspapers?"  Answer.  "Yes,  sir."  Quedion.  "And 
you  state  you  can  discard  that  and  try  this  case  according  to  the 
evidence?"  Answer.  "I  could."  Question.  "Would  it  re- 
quire any  amount  of  evidence  to  override  the  opinion  that  you 
have  already  formed ?"  At  this  point  the  trial  judge  interrupted 
the  examination,  and  overruled  the  question  of  his  own  motion, 
stating  that  it  necessarily  would  require  some  evidence  to  remove 
the  opinion  5  and  thereupon  counsel  for  defendant  discontinued 
the  examination  of  the  juror;  nor  does  the  record  disclose  any 
further  examination  by  either  the  court  or  prosecuting  attorney. 
No  objection  was  made  to  this  ruling  of  the  court ;  but  the 
same  question  being  afterwards  propounded  to  three  other  jurors, 
the  court  made  the  same  ruling,  and  after  giving  reasons  at 
some  length  for  the  ruling,  said  that  counsel  might  have  the 
benefit  of  the  exception.  But  from  a  careful  inspection  of  the 
record,  it  nowhere  appears  that  there  was  any  objection  to 
the  action  of  the  court,  or  an  exception  actually  reserved;  while 
it  does  appear  that  immediately  upon  the  ruling  the  counsel  for 
defendant  challenged  the  jnror  for  cause,  and  when  that  was 
overruled,  he  reserved  an  exception  in  due  form.  Under  the  cir- 
cumstances we  do  not  consider  that  there  was  any  objection 
made  to  the  ruling  of  the  court  in  excluding  the  question,  and, 
as  a  consequence,  it  cannot  be  heard  here  for  the  first  time.  (See 
Gkar^s  California  Digest,  p.  58,  and  the  authorities  there  cited, 
under  the  title  of  "  Errors  not  excepted  to.")  But,  even  if  it 
were  otherwise,  the  action  of  the  court  was  not  prejudicial  to 
the  rights  of  the  accused,  for,  in  making  his  ruling,  the  judge 
expressly  said  that  it  would  be  presumed  that  some  evidence 
was  necessary  to  a  change  of  opinion  in  the  mind  of  the  juror; 
but  inasmuch  as  the  statute  had  provided  that  a  juror  who  had 
80  formed  his  opinion  was  competent  if,  notwithstanding  what 
be  had  read,  he  could  decide  the  case  fairly  and  impartially 
npon  the  law  and  the  evidence,  it  was  a  needless  question,  and 
we  agree  with  him;  for  no  matter  from  what  source  the  juror 
formed  his  opinion,  unless  it  be  from  conversation  with  wit- 
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nesses,  or  reading  reports  of  the  testimony,  it  must  be  fixed  and 
unqualified  in  order  to  disqualify  hini,  which  was  evidently  not 
the  case  with  the  juror  in  hand.  {People  v.  King^  27  Cal.  512; 
People  V.  BofKne,  1  Denio,  308 ;  People  w.  Bejfnolda,  16  Cal.  130; 
People  V.  McQiuley,  1  Cal.  379.) 

Wc  next  come  to  the  examination  of  the  challenge  of  the 
juror  for  cause;  that  is,  his  disqualification  on  account  of  his 
having  formed  and  expressed  an  opinion  based  upon  newspaper 
accounts  of  the  circumstances.  In  considering  the  disqualifica- 
tion of  a  juror  under  such  circumstances,  we  necessarily  touched 
somewhat  upon  the  matter  in  considering  the  last  point;  but  it 
was  only  incidentally  before  us.  Paragraph  11,  section  287,  of 
the  Criminal  Practice  Act  provides,  that  having  formed  or  ex- 
pressed an  opinion  shall  disqualify  the  juror,  unless  it  appears 
that  the  juror  has  formed  his  opinion  from  reading  newspaper 
statements,  comments,  or  reports,  and  can  state  on  oath  that  he 
feels  able,  notwithstanding  such  opinion,  to  decide  the  case  fairly 
and  impsirtially  upon  the  law  and  the  evidence.  The  examina- 
tion of  the  juror  established  the  following  facts:  (1)  That  he 
knew  nothing  of  the  case,  except  having  read  newspaper  account^ 
at  the  time;  (2)  that  he  had  formed,  and  may  have  expressed^ 
an  opinion ;  (3)  that  he  had  no  bias  or  prejudice  in  the  case; 
(4)  that  he  could  discard  that  opinion;  (5)  that  he  could  decide 
the  case  fairly  and  impartially  upon  the  law  and  the  evidence 
adduced  upon  the  trial. 

This  was  the  condition  of  the  juror  when  the,  counsel  for 
defendant  by  his  challenge  for  cause  presented  the  question  for 
the  ruling  of  the  court;  and  it  left  the  record  showing  affirm^ 
tively  the  qualifications  of  the  juror,  thus  bringing  the  point 
directly  in  line  with  the  case  of  People  v.  Ooohranf  reported  on 
page  548,  61  California  Reports. 

Counsel  for  defendant  did  not  seek  to  inquire  whether  th^ 
juror  had  formed  his  opinion  from  reading  newspaper  reports 
of  the  testimony  of  witnesses,  which  would  have  disqualified 
him;  nor  did  he  request  the  court  to  make|  any  such  examina- 
tion ;  nor  did  he  complain  of  such  omission^  or  reserve  any  exr 
ceptions,  except  to  the  overruling  the  challenge  for  cause.  We 
do  not  understand  that  by  paragraph  11,  section  287,  of  the 
Criminal  Practice  ^ct  it  is  made  the  duty  of  the  judge  to  examine 
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the  jarar,  unless  he  is  vequested  so  tf>  do^  or  in  his  discretioii 
thinks  proper  to  make  such  invest^tion.  He  is  not  charged 
either  with  the  prosecution  or  defense  of  criminals^  and  when 
counsel  for  prosecution  and  defense  bcive  made  such  examination 
i^  is  desired,  they  may  then  iqvoke  a  ruling  by  the  court.  It 
is  their  province  to  elicit  from  the  juroir  on  hi$  voir  dire  such 
facts  as  they  may  deem  necessary  for  the  court  to  hear  in  pass- 
ing qpon  the  challenge  fojr  C4MM.  The  Qounsel  for  defendant 
might  have  inquired  himself  of  the  jur^r  whether  he  had  formed 
hii$  opiuion  from  reading  reports  of  the  testimony  of  witnessesi 
and  not  having  done  so,  or  reqvested  the  court  so  to  do,  he  can- 
not be  heard  to  urge  that  objection  fpr  the  first  time  in  this 
court  Manifestly,  had  he  so  reqiiested,  the  objection  could 
have  been  obviated  in  the  lower  court. 

The  record  9hows  affirmatively  tluit  there  was  no  error  in  the 
ruling  of  the  trial  judge,  for  the  juror  stated  that  his  opinion 
was  formed  from  reading  newsi>aper  acpounts,  thus  negativing 
the  idea  that  he  had  read  reports  of  the  testimony  of  witi^esses. 
Jn  fact,  we  are  satisfied  that  this  wa^^  the  view  taken  of  the 
matter  by  counsel,  as  well  as  the  trial  judge. 

In  a  very  exhaustive  brief,  counsel  for  defendant  urges  upon 
our  consideration  the  unconstitutionality  of  paragriiph  11,  in 
9ection  287  of  the  Criminal  Pfacuce  Act,  inasmuch  bs  the  stat- 
ute provides,  umler  certain  conditions,  that  a  juror  is  qualified^ 
notwithstanding  the  fact  that  he  has  already  formed  and  ex- 
pressed an  opinion  as  to  the  guiH  or  innocence  of  the  defendant; 
iind  that,  having  formed  such  an  opinion,  he  is  not  impartial ; 
and  the  law  is  therefore  in  conflict  with  the  sixth  amendment  to 
the  Constitution  of  the  United  Stateis,  which  confers  the  right  of 
trial  by  an  imj^artial  jury. 

The  question  is  not  new,  but  has  been  frequently  passed  upon 
in  the  various  States  until  now  it  is  no  longer  open.  Even  ifi 
those  8ti^te9  where  no  statute  exists  upoq  the  subject,  the  rule  as 
tp  the  qualification  of  the  juror  under  such  conditions  is  the 
^ame.  So  far  as  this  court  is  coi)Qerpe<^,  the  matter  must  be 
considered  as  definitely  settled  by  tl^e  decisions  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Spiea  v.  Illinoi^^ 
reported  in  123  U.  S.  131.  The  Illinois  statute  provided  "  that, 
i{^  the  trial  of  any  criminal  cause,  the  fi^ct  that  a  person  called 
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as  a  jnror  has  formed  an  opinion  or  impression,  based  upon 
rumor  or  newspaper  statements,  about  the  truth  of  which  he  has 
expressed  no  opinion,  shall  not  disqualify  him  to  serve  as  a  juror 
in  such  case,  if  he  shall,  upon  oath,  state  tliat  he  believes  that 
he  can  fairly  and  impartially  render  a  verdict  therein,  in  accord- 
ance with  the  law  and  the  evidence,  and  the  court  shall  be  satis- 
fied of  the  truth  of  such  statement/'  By  comparing  this  statute 
with  the  paragraph  in  the  Montana  law,  it  will  be  found  that 
no  material  difference  exists  between  the  two.  The  trial  judge, 
in  passing  on  the  Illinois  statute,  said :  ''  It  is  not  a  test  ques- 
tion whether  the  juror  will  have  the  opiuion  which  he  has  formed 
from  newspapers  changed  by  the  evidence,  but  whether  his  ver- 
dict will  be  based  upon  the  account  which  may  here  be  given 
by  the  witnesses  under  oath.''  And  this  the  juror,  in  the  pres- 
ent instance,  testified  he  could  do.  We  refer  to  that  case,  and 
to  the  numerous  authorities  there  cited  from  the  various  States 
where  a  statute  similar  to  that  under  consideration  has  been 
either  accepted  as  constitutional  or  decided  to  be  such,  and  we 
dismiss  the  subject  with  the  following  extract  from  that  opinion  c 
'^  Without  pursuing  the  subject  further,  it  is  sufficient  to  say 
that  we  agree  entirely  with  the  Supreme  Court  of  Illinois  in  its 
opinion  in  this  case,  that  the  jtatute  on  its  face  as  construed  by 
the  trial  court  is  not  repugnant  to  section  9,  article  2,  of  the 
Constitution  of  that  State,  which  guarantees  to  the  accused  party 
in  every  criminal  prosecution  'a  speedy  trial  by  an  impartial 
jury  of  the  county  or  district  in  which  the  offense  is  alleged  to 
have  been  committed.'  As  this  is  substantially  the  provision 
of  the  Constitution  of  the  United  States  on  which  the  petitioners 
now  rely,  it  follows  even  if  their  position  as  to  the  operation 
and  effect  of  that  Constitution  is  correct,  the  statute  is  not  open 
to  the  objection  which  is  made  against  it."  The  trial  judge  was 
in  error  when  he  r^arded  it  as  imperative  to  accept  the  juror 
after  he  had  stated  that,  notwithstanding  the  opinion  he  had 
formed,  he  could  try  the  case  fairly  and  impartially,  and  render 
a  verdict  according  to  the  law  and  evidence,  for  the  statute  still 
left  it  to  the  discretion  of  the  court  to  be  satisfied  that  the  juror 
was  impartial,  and  that  he  could  render  such  a  verdict.  This^ 
however,  was  a  harmless  error,  and  did  not  operate  prejudicially 
to  the  defendant;  for  the  examination  on  the  voir  dire  showed 
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the  juror  to  be  impartial,  and  to  have  no  bias.  He  was  quali- 
fied under  the  law,  and  the  court  committed  no  error  in  over- 
ruling the  challenge  for  cause. 

The  objection  that  there  is  no  proof  of  the  venue  is  equally 
untenable,  and  cannot  be  seriously  contended  for  under  the  cir- 
cumstances. Incontestable  evidence  establishes  the  fact  that  the 
deceased  was  last  seen  in  company  with  the  defendant  in  the  city 
of  Helena,  on  the  21st  of  August,  1888,  and  that  her  body,  with 
marks  of  violence  upon  it,  was  discovered  some  time  in  the 
mouth  following  hid  away  at  the  bottom  of  an  old  prospect  hole 
near  the  city  aforesaid,  in  the  county  of  Lewis  and  Clarke. 

The  next  error  complained  of  is  rather  illogical,  and  equally 
without  merit.  It  is  contended  by  the  counsel  for  the  accused 
that  the  statement  on  motion  for  a  new  trial  should  have  been 
settled  and  passed  upop  by  the  judge  who  tried  the  case,  instead 
of  his  sua^essor,  the  present  chief  justice.  This  objection  is  not 
apparent  upon  the  record  by  any  objection  to  the  authority  of 
Judge  Blake  to  hear  the  motion;  and  when  we  consider  that 
the  defendant  is  the  moving  party,  and  that  through  counsel  he 
has  caused  a  statement  on  motion  for  a  new  trial  to  be  prepared, 
settled,  and  decided  by  the  judge  of  the  district  in  which  the 
case  came  up,  it  is  rather  singular  that  he  should  want  the  court 
to  reject  the  statement  on  the  motion  for  a  new  trial  for  a  fault, 
if  any,  which  is  attributable  to  the  appellant.  If  counsel  for 
defendant  were  connect  in  this  position,  we  could  consider  noth- 
ing contained  in  the  statement  on  motion  for  a  new  trial,  and 
the  appeal  would  then  stand  upon  the  question  of  whether  the 
indictment  charged  an  offense  under  the  laws  of  the  Territory, 
and,  if  so,  whether  the  verdict  is  responsive  to  the  indictment. 
But  we  are  satisfied  that  the  statement  on  the  motion  is  properly 
before  us;  for  although  the  case  was  tried  before  Judge  Mo- 
CoNNELL,  nevertheless,  when  he  retired  from  the  bench,  Judge 
Blake,  who  was  his  successor  in  that  district,  had  the  authority 
to  act  in  the  matter.  Section  294  of  the  Civil  Practice  Act, 
permits  bills  of  exception  on  motion  to  be  signed  by  the  judge 
who  heard  the  cause,  although  his  term  of  office  has  expired ; 
but  section  349  of  the  Criminal  Practice  Act  merely  provides  that 
exceptions  ''must  be  settled  and  signed  by  the  judge,  and  filed 
with  the  clerk  of  the  oourt.'^    We  derive  our  sections  of  both 
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civil  and  criminal  prooedare  upon  this  aabject  from  California, 
and  the  Supreme  Court  of  that  State  has  on  three  occasions 
interpreted  the  law  adversely  to  the  pretensions  of  the  appellants 
(See  People  v.  Hobson,  17  Cal.  424;  People  v.  HendJersoOj  28 
Cal.  466 ;  People  v.  Hodgson,  56  Cal.  72.)  An  uncertainty  of 
the  practice,  however,  in  this  req>ect,  has  been  finally  set  at  rest, 
by  the  Act  of  September  14, 1887,  relating  to  motions  for  new 
trials  in  this  Territory.  By  section  1  of  the  act  referred  to  it  is 
provided  that  motions  for  new  trials  may  be  heard  and  deter- 
mined by  the  judge  of  the  District  Court  wherein  the  same  i^ 
pending,  either  at  chambers  or  in  open  court 

We  have  carefully  considered  the  evidence,  upon  which  it  is 
claimed  that  a  new  trial  should  be  granted,  but  fail  to  discoveir 
anything  material  in  it,  or  which  would  be  likely  to  produce  i^ 
different  result  were  the  motion  allowed.  The  newly-discovered 
evidence  throws  no  light  upon  the  guilt  or  innocence  of  the 
ilkccused.  Briefly  stated,  the  affidavits  of  the  four  witnesses  show 
the  following  facts :  Frank  Martin's  affidavit  is  to  the  effect  that 
^e  and  his  wife  were  at  the  prospect  hole  the  day  before  the  disr 
covery  of  the  body,  and  that  the  foot-print  of  a  woman,  as  testir 
fied  to  by  one  of  the  witnesses  for  the  prosecution,  may  havQ 
been  that  of  his  wife;  while  the  most  that  can  be  said  of  the 
testimony  of  Wright  and  Bailey  is  that,  two  days  after  the  arrest 
of  the  defendant,  they  were  at  the  prospect  hole  in  which  th^ 
body  of  the  deceased  was  found,  aud  on  that  occasion  saw  a  dark, 
beavy-set  man,  who  wore  a  mustache,  coming  away  from  tli^ 
hole,  and  that  he  seemed  to  avoid  them,  walking  rapidly  in  th^ 
direction  of  town.  On  another  day  they  were  at  the  prospect 
hole,  and  there  met  a  man,  woman,  and  child,  and  that  in  fiu^ 
weather,  at  that  time  of  the  year,  persons  may  be  seen  any  day 
strolling  in  the  hills  where  this  prospect  hole  is  situated.  Mrs* 
McCounell's  testimony  is  even  of  less  importance  than  the  foret 
going,  for  she  never  saw  the  deceased,  but  from  her  published 
picture  and  descriptions  she  believes  that  on  the  Sunday  previou9 
to  the  disappearance  of  deceased  she  saw  her  walking  in  th^ 
direction  of  the  hills  where  the  prospect  hole  is  situated,  and  at 
the  time  she  was  accompanied  by  a  dark,  heavy-set  man,  who 
wore  a  mustache.  When  we  consider  that  the  deceased  was  last 
floen  on  the  Wednesday  evening  followb^  this  testimony  beoon^^ 
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utterly  irrelevant ;  and,  iiideed,  a  score  of  persons  might  have  testi- 
fied ^o.  the  same  effect  without  throwing  any  light  on  the  question" 
of  the  guilt  or  innocence  of  the  accused,  who,  if  he  committed  the 
murder,  did  so  after  tlie  time  at  which  the  deceased  was  seen  out. 
valking«  In  so  fskV  as  the  evidence  shows  that  the  deceased  had 
IIS  an  admirer  a  dark-cpmplexioned,  heavy-set  man,  who  wore 
a  mustache,  and  sometimes  accompanied  her  in  her  walks,  it  is 
merely  cumulative,  and  is  therefore  insufficient  for  the  purpose 
of  procuring  a  new  trial.  This  brings  qs  to  the  consideration 
of  a  bill  reserved  to  the  refusal  of  the  judge  to  incorporate  in  the 
statement  a  part  of  the  argument  of  the  prosecuting  attorney 
while  addressing  the  jury.  In  this  argument  he  advanced  a 
theory,  based  upon  the  evidence,  as  to  the  manner  in  which  the 
orime  had  been  committed;  and  it  wi^  against  this  theory  that 
most  of  the  newly-discovered  evidence  was  leveled.  We  know 
of  no  law  for  such  a  practice,  nor  does  it  follow  that  the  deduc- 
tions from  the  facts  by  the  prosecutor  were  either  correct  or  that 
they  were  the  inferences  u}X)n  which  the  jury  based  their  verdict. 
The  complaint  concerning  the  admission  in  evidence  of  certain 
letters  cannot  be  sustaiuec^,  for  the  reason  that,  in  making  hi^ 
objection,  counsel  for  defendant  failed  to  state  any  grounds  or 
reasons  therefor.  Such  an  objection  has  been  held  to  be  insuffi- 
cient. {Tucker  v.  Janes,  8  Mont.  225;  Herman  v.  JtffrieSj  4 
Mont.  522.)  It  is  true  that  the  evidence  in  the  case  is  altogether 
eircumstantial ;  in  other  words,  it  is  a  collection  of  independent 
ikcta  from  which  the  jury  is  asked  to  infer  or  presume  the  guilt 
of  the  accused.  This  kind  of  evidence  is  never  so  satisfactory 
as  that  of  po^tive  or  direct  testimony,  for  the  danger  lies  in 
making  an  erron^us  deduction  from  the  facts  proved.  The 
instructions  of  the  court  as  to  the  nature  and  character  of  cir-? 
cumstautial  evidence,  the  method  of  considering  ^t,  together  with 
its  weight  and  sufficiency,  were  doubtless  satisfactory  to  the 
i|ccu8ed,  since  w^find  no  objection  thereto  in  the  record.  And. 
Quder  the  circumstances,  we  think  that  the  verdict  of  the  jury  so 
guided  in  their  deliberations  is  in  all  respects  entitled  to  as  much 
weight  and  cpnsideration  as  if  based  upojn  direct  and  positive 
evidence.  From  the  evidence  we  find  that  the  deceased  was  the 
mistress  of  the  accused;  that  she  was  some  years  older  than  he 
was ;  that  while  living  together  in  St.  Paul  in  this  illicit  wajr 
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they  had  quarreled,  and  she  had  caused  him  to  be  arrested  and 
confined  in  jail.  For  this  he  was  very  much  incensed  with  the 
deceased,  and,  although  a  reooncilation  was  effected  and  he  came 
to  Helena  with  her,  his  letters  previous  to  that  time  and  his  con- 
duct while  here  indicated  tliat  he  still  bore  malice  to  the  dead 
woman  and  was  anxious  to  be  rid  of  the  liaiscm.  They  lived 
together  as  man  and  wife  while  in  Helena,  she  prepaying  the  rent 
for  a  month  on  the  room  occupied  by  them  at  the  time  of  the  dis- 
appearance. On  the  day  she  was  last  seen  a  lady  lodging  at  the 
same  place  changed  a  ten-dollar  piece  for  the  deceased,  who  re- 
quested her  to  keep  five  dollars  until  her  return,  and  she  after- 
wards left  the  house  for  a  walk,  in  company  with  the  accused. 
She  was  dressed  in  a  light,  summer  costume,  and  had  left  her 
clothes  and  personal  effects  unpacked  and  hanging  or  scattered 
about  the  room. 

Nothing  was  ever  seen  of  the  deceased  after  this,  which  was 
on  Wednesday  afternoon  of  the  22d  of  August,  1888;  until  about 
the  last  of  September  following,  when  her  body  was  discovered 
concealed  under  a  pile  of  rocks  at  the  bottom  of  an  old  prospect 
hole  in  the  vicinity  of  Helena.  When  discovered  it  was  evident 
that  the  deceased  had  met  her  death  by  violence,  and  that  she 
had  been  killed  and  hidden  for  over  a  month  in  the  prospect 
hole.  Upon  the  body  was  the  same  costume  worn  the  evening 
of  the  departure  from  the  boarding-house  with  her  pretended 
husband,  and  around  her  neck  was  a  chain  which  the  dead 
woman  usually  wore  with  her  watch.  The  fastening  by  which 
the  watch  and  chain  were  connected  had  been  wrenched  or  vio- 
lently jerked  away,  and  the  watch  itself  was  missing.  Unmis- 
takable marks  of  violence  upon  her  person  showed  that  she  had 
been  murdered.  The  accused  returned  to  the  lodging-house 
without  his  wife  on  the  same  evening  of  his  departure,  and  a 
light  was  observed  in  his  room  as  late  as  ten  o'clock  that  night. 
On  the  next  morning  the  accused  was  awake  and  moving  about 
the  room  at  least  three  or  four  hours  earlier  than  ever  before. 
He  packed  his  wife's  clothing  and  effects  in  two  trunks,  disposed 
of  one  or  two  articles  by  gift.,  and,  in  reply  to  a  question,  stated 
that  he  was  going  to  Butte,  and  that  his  wife  had  already  pre- 
ceded him.  He  left  the  boarding-house  that  morning,  but  instead 
of  going  to  Butte,  took  lodging  at  another  place  in  Helena,  and 
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roistered  under  the  name  of  Lundstrom.    That  day  and  the 
next  he  spent  in  pawning  some  of  the  wearing  ap]>arel  of  his 
wife  and  her  watch.     He  then  shipped  the  two  trunks  to  Biitte 
by  express,  refusing,  however,  to  prepay  the  charges,  but  saying 
that  they  would  be  called  for  by  Annie  Lundstrora,  who  was 
"one  of  the  girls.'*     After  tliis,  he  again  changetl  his  boarding- 
house,  and  registered  under  the  name  of  Bud  Burnes,  from 
Seattle.     He  was  identifial  as  the  ])erson  who  had  pawued  the 
watch,  which  was  also  proven  to  have  belonged  to  the  deceased, 
and  having  been  worn  by  her  on  the  evening  when  she  was  last 
seen  in  company  with  the  accused.     The  loop  or  ring  in  the 
handle  of  the  watch,  by  which  it  was  attached  to  the  cliain,  had 
been  drawn  out  of  shape  in  an  elongated  form,  as  if  the  result 
of  a  violent  jerk  or  pull.     In  the  mean  time,  public  senti- 
ment being  aroused  over  the  disappearance  of  the  woman,  the 
accused  was  arrested  and  carried  before  the  magistrate.     He 
declined  to  give  any  explanation  in  regard  to  the  trunks,  but 
stated  that  the  deceased  had  gone  to  Butte  and  that  he  had  seen 
her  there.     In  his  testimony,  on  the  trial  of  the  case,  he  admitted 
that  this  statement  was  untrue,  and  that  he  had  not  been  to 
Butte,  but  that  he  believed  that  the  deceased  had  gone  there, 
and  he  was  so  informed  by  one  Spencer,  who  does  not  ap])ear  to 
have  been  sworn  as  a  witness  in  behalf  of  the  accused.    It  further 
appears  that,  prior  to  his  arrest,  he  had  taken  the  precaution  to 
procure  his  mail  from  the  postoffice  through  one  Mrs.  Thompson, 
whom  he  at  one  time  introduced  as  his  wife,  Mrs.  Burnes.  These 
facts,  with  many  other  minute  circumstances  too  numerous  to 
mention,  bind  the  chain  of  guilt  so  strongly  about  the  defendant 
that  his  own  testimony  becomes  utterly  futile  and  unworthy  of 
belief.     He  wholly  fails  to  explain  or  account  for  his  possession 
of  the  dead  woman's  watch  on  the  day  afber  her  disappearance; 
and  unless  we  close  our  eyes  to  all  evidence  in  this  case,  except 
the  testimony  of  the  defendant  in  his  own  behalf,  the  conclusion 
is  overpowering  that  he  is  the  individual  who  perpetrated  the 
murder.     The  facts  are  inconsistent  with  his  innocence,  nor  are 
they  susceptible  of  any  explanation  otlier  than  that  based  upon 
the  hypothesis  of  his  guilt. 

In  conclusion,  we  are  satisfied  that  the  defendant  has  had  a 
fitir  and  impartial  trial,  and  should  suffer  the  penalty  of  the  law 
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for  the  great  crime  lie  has  committed.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment  of  the  lower  court  be 
affirmed  and  carried  into  execution,  according  to  the  terms 
thereof. 

Bach,  J.,  and  Db  Wolfe,  J.,  concur. 


TERRITORY  OF  MONTANA,  Respondent,  v.  GUYOTT, 

A  PPELLANT. 

OowrHTUTioyAL  Law — Sak  of  liquor  to  TndiariM— Police  power  of  territorial 
govemmenL  —  Section  100,  division  4,  Gompilecl  Sratutea,  prohibiting  the  sale 
of  liquors  to  LidlAns,  is  mi  act  witbiu  the  police  power  of  the  territorial  gor- 
emment,  and  is  not  inoonnlstent  with  the  clause  of  the  Conatitution  granting  to 
Congress  the  power  to  regaiate  commerce  with  the  Indian  tribes,  nor  with  tba 
laws  of  the  United  States  framed  thereander. 

Bams — Construction  of  gtntuten, — A  sale  of  whiskey  in  Montana  outside  of  an 
Indian  reservation  to  an  Indian,  belonging  to  a  tribe  living  upon  a  reservation 
in  charge  of  an  Indian  agent,  is  not  commerc^^  "with  the  Indian  tribes'*  wiiliin 
the  meaning  of  the  Constitution  of  the  United  States,  article  1,  section  8,  sub- 
division 6. 

OoJitfri'i'UTiOHAL  hnoTiaioif^Legislativfi  power  of  IVri-ttory.  — Under  the  legis- 
lative power  of  Territories  extended  by  section  1851,  Revised  Statutes  of  the 
United  States,  there  is  no  limitation  upon  the  authority  of  a  Territory  to  pasi 
laws  for  the  regulation  and  restriction  of  *'the  sale  of  articles  deemed  injurioai 
to  the  health  or  morals  of  the  community." 

Appeal  from  Second  Judicial  Disirid,  8Ui>er  Bow  County, 

The  defendant  was  tried  before  De  Wolfe,  J.,  who  sustained 
the  constitiitiouality  of  the  statute  under  which  the  defendant 
was  indicted. 

McBride  &  Hdldom,  for  Ap]>e]lant. 

The  law  under  which  the  defendant  was  indicted,  tried,  and 
sentenced  is  unconstitutional  and  therefore  void.  The  terri- 
torial government  of  Montana  is  one  of  limited  powers,  having 
only  such  powers  as  are  expressly  given  to  it  by  Congress;  it 
has  none  of  the  essential  attributes  of  sovereignty,  and  is  but  a 
province  over  which  Congress  exercises  supreme  control.  (IVr- 
ritory  v.  Lee,  2  Mont.  124;  New  Orleans  v.  Winter,  1  Wheat. 
91;  Ferris  v.  Itigley,  20  Wall.  378.)  The  only  authority  which 
Congress  has  given  to  Montana  is  to  be  found  in  the  ^^  Organic 
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AtAJ*  "The  I^islative  power  of  the  Territory  shall  extend  to 
idl  rightful  Bobjects  of  legislation  not  inconsistent  with  thd 
Constitution  and  laws  of  the  United  States.'^  (§  1851,  Rev. 
Stats.  U.  S.)  The  Ck)nstitution  of  the  United  States  has  vested 
in  Congress  the  exclusive  right  to  "  regulate  commerce  with  for- 
dgn  nations,  and  among  the  several  States,  and  with  the  Indian 
tribes.''  (Const.  U.  S.  snbdiv.  3,  §  8,  art.  1.)  Trade  with  the 
Indians^  in  all  its  forms,  is  subject  exclusively  to  the  regulation 
of  Congress.  (Duer  Const.  Jur.  281;  Rawle  on  the  Const.  ch« 
•,  p.  84;  2  Story  on  Confeft.  §§  1097-1101,  inclusive;  Warceder 
r.  8laie  of  Qeorgia^  i8  Peters,  515;  Kanaas  Indiana,  5  Wall, 
737;  New  York  Indians,  6  Wall.  761.) 

Intoxicating  liquor  is  a  legitimate  article  of  commerce.  (Bov^ 
*on  V.  Oiioago  etc.  By.  06.  125  U.  S.  466-501.)  The  sale  of 
an  article  of  commerce  by  an  individual  white  man  to  an  indi- 
vidual Indian,  even  when  such  Indian  is  off  his  reservation,  id 
6bmmerce  with  the  Indian  tribes  within  the  intent  and  meaning 
6f  the  Constitution  of  the  United  States,  and  Congress  has  thS 
exclusivie  right  to  regulate  such  commerce.  {United  States  v. 
BrtdUman,  7  Fed.  Rep.  894,  897,  898,  900;  Vnited  States 
y^.  HoHiday,  3  Wall.  407,  415,  416,  417,  418;  United  States  v. 
Forty-three  OaOms  of  Whiskey,  93  U.  S.  188;  United  Stated 
V.  Earl,  17  Fed.  Rep.  75;  Brown  v.  Houston,  114  U.  8.  622.) 

So  long  as  Congress  does  not  pass  any  law  to  regulate  com- 
merce among  the  several  States,  it  thereby  indicates  its  will 
'^ffikt  commerce  shall  be  ft^  and  untrammeled,  and  any  regula-^ 
tion  of  the  subject  by  the  States  is  repugnant  to  such  freedom* 
This  has  been  laid  doi^n  as  law  in  the  judgments  of  this  court; 
{Bdbbins  V.  Shelby  Taxing  Dist.  120  U.  S.  489, 493, 497 ;  Waning 
Ti  Mekiffaii,  116  U.  S.  459;  Territory  v.  Lee,  2  Mont.  136, 137.) 

If  the  territorial  legislature  can  regulate  or  prohibit  com- 
liliftrcje  irith  the  Indian  as  to  intoxicating  liquor,  it  can  also  regu-^ 
Istje  commerce  with  him  as  to  any  other  article  of  commerce,  and 
6kn  prescribe  ivies  and  inflict  punishment  for  their  violation 
n^on  th^  licensed  agent  of  the  United  States.  Much  less  should 
A^  territorial  legislature  have  assumed  to  legislate  upon  thid 
sdbject  of  commerce  with  the  Indians,  Congress  having  already 
enacted  a  law  in  reference  to  this  very  subject,  and  prescribed 
ikSb  poniflhment  for  commerce  in  this  article  with  the  Indian  in 
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violation  of  the  said  act^  which  punishment  is  much  less  than 
that  attempted  to  be  prescribed  hy  the  territorial  legislature. 
(Rev.  Stats.  U.  S.  §  2139.) 

John  B.  Qayberg^  Attorney-General  for  the  Territory,  Re- 
spondent. 

Blake,  C.  J. — The  appellant  has  been  convicted  of  the 
crime  of  selling  whiskey  in  Butte  at  the  county  of  Silver 
Bow  and  outside  of  any  Indian  reservation  in  this  Terri- 
tory "to  a  certain  Indian,"  contrary  to  the  form  of  the  follow- 
ing statute:  "If  any  person  shall,  directly  or  indirectly,  sell, 
barter,  or  give  intoxicating  liquor,  whether  fermented,  vinous, 
or  spirituous,  or  any  decoction  or  composition  of  which  fer- 
mented, vinous,  or  spirituous  liquor  is  a  part,  to  any  Indian  or 
half-breed  Indian  in  this  Territory,  he  shall  be  deemed  guilty 
of  a  felony,  and,  upon  conviction  thereof,  shall  be  punished. 
•  •••''  (Comp.  Stats,  div.  4.  §  160.)  The  sole  question  before 
us  involves  the  constitutionality  of  this  act.  The  counsel  for  the 
appellant  and  the  attorney-general  concur  in  the  view  that 
the  legislative  assembly  has  no  power  to  control  this  subject. 
The  same  issue  was  raised  in  the  court  below,  where  the  validity 
of  the  statute  was  upheld.  This  assent  of  counsel  would  be 
decisive  in  ordinary  actions,  but  we  cannot  permit  any  law  to 
be  adjudged  null  and  void,  or  a  provision  of  the  Ck>nstitution  to 
be  interpreted,  without  an  investigation.  The  Constitution  pro- 
vides that  "the  Congress  shall  have  power  ....  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes."  (Art.  1,  §  8,  sub^.iv.  3.)  In  pur- 
suance thereof  a  statute  was  passed  in  1832,  which  has  been 
amended  from  time  to  time,  and  is  now  comprised  in  the  follow- 
ing section:  "No  ardent  spirits  shall,  be  introduced  under  any 
pretense  into  the  Indian  country..  Every  person  (except  an 
Indian  in  the  Indian  country)  w))^o  sells,  exchanges,  gives,  bar- 
ters, or  disposes  of  any  spirituous  liquors  or  wine  to  any  Indian 
under  the  charge  of  any  Indiafj  superintendent  or  agent,  or  intro- 
duces, or  attempts  to  intr^juce,  any  spirituous  liquor  or  wine 
into  the  Indian  country,  shall  be  punishable.  ..••''  (Rev. 
Stats.  U.  S.  §  2139.)       . 

It  is  contended  that  ^^be  sale  mentioned  in  the  indictment  was 
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oommeroe  ''with  the  Indian  tribes/'  within  the  meaning  of  the 
words  of  the  Constitution^  and  that  the  power  of  Congress  is 
exclusLve  over  the  subject.  The  following  cases  are  cited  in 
support  of  the  position  which  has  been  stated :  United  Staies  v. 
HolUday,  3  Wall.  407;  United  States  v.  Omay  1  McLean,  254; 
Uniied  Staies  v.  Burdick,  1  Dak.  142;  United  States  v.  Shaw- 
Maxy  2  Sawy.  364;  Brown  v.  Haustmy  114  U.  S.  622;  Ilobbins 
V.  S/lefty  Co.  120  U.  S.  489 ;  Boumian  v.  Chioago  B.  B.  Cb.  125 
U.  S.  465 ;  United  States  v.  Earl,  9  Sawy.  79. 

The  authorities  establish  certain  principles,  which  are  concisely 
announced  in  Bobbins  v.  Shelby  Cb.  sitvpra,  by  Mr.  Justice  Brad- 
ley :  '^  The  Constitution  of  the  United  States  having  given  to 
Congress  the  power  to  regulate  commerce,  not  only  with  foreign 
nations,  but  among  the  several  States,  that  power  is  necessarily 
exclusive  whenever  the  subjects  of  it  are  national  in  their  char- 
acter, or  admit  only  of  one  uniform  system  or  plan  of  regu- 
lation  Where  the  power  of  Congress  to   regulate   is 

exclusive,  the  failure  of  Congress  to  make  express  regulations 
indicates  its  will  that  the  subject  shall  be  left  free  from  any 
restrictions  or  impositions;  and  any  regulation  of  the  subject  by 
the  States,  except  in  matters  of  local  concern  only,  as  hereafter 

mentioned,  is  repugnant  to  such  freedom The  only  way 

in  which  commerce  between  the  States  can  be  legitimately  effected 
by  State  laws  is  when,  by  virtue  of  its  police  power,  and  its  juris- 
diction over  persons  and  property  within  its  limits,  a  State  pro- 
vides for  the  security  of  the  lives,  limbs,  health,  aud  comfort  of 
persons,  and  the  protection  of  property;  ....  the  passage  of 
laws  to  r^ulate  or  restrict  the  sale  of  articles  deemed  injurious 
to  the  health  or  morals  of  the  community .''  We  concede  that 
these  principles  are  applicable  to  laws  which  regulate  commerce 
^'with  the  Indian  tribes,"  and  we  must  declare  this  statute  of 
the  Territory  unconstitutional  if  it  is  legislation  of  this  nature, 
and  not  subject  to  any  conditions.  While  the  indictment  alleges 
that  the  whiskey  was  sold  to  "a  certain  Indian,'^  the  testimony 
proves  that  he  belonged  to  the  tribe  living  upon  the  Flathead 
Reservation,  and  in  charge  of  Mr.  Ronan  as  agent.  These  facts 
bring  the  case  within  the  purview  of  the  foregoing  statutes  of 
the  Territory  and  United  States.  The  cases  of  United  States  v« 
HolUdayy  supra;  United  States  v.  G)sna,  supra;  United  States  v. 
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Burdicky  mpra;  Vhiied  StateB  v.  SuivhMux,  wpra;  and  United 
SUUea  V.  Earl,  mpra,  sustain  the  jurisdiction  of  the  courts  of 
the  United  States  in  trying  and  punishing  persons  who  violate 
the  laws  of  CSongress  prohibiting  the  sales  of  intoxicating  liquors 
to  Indians^  and  maintain  the  power  of  Congress  to  enact  statutes 
governing  the  subject  under  the  clause  of  the  Constitution  regu- 
lating commerce  with  the  Indian  tribes.  These  doctrines  are 
not  questioned  by  this  court,  and  do  not  decide  that  a  State  or 
Territory  has  no  right  to  pass  laws  making  definite  acts  of  its 
citizens  in  selling  intoxicating  liquors  to  Indians  crimes,  and 
prescribing  penalties  for  their  infraction. 

It  will  be  instructive  to  consider  the  exceptions  in  Ilobbin$  v. 
Skelby  Co.  mpraj  which  are  embraced  within  the  police  power 
of  the  States,  and  particularly  the  restrictions  upon  the  traffic  in 
intoxicating  liquors.  In  Ex  parte  Stnithy  38  Cal.  707,  Mr.  Jus- 
tice Sanderson  says :  "  L^islatures  have  enacted  a  variety  of 
laws,  which  undoubtedly,  in  a  general  sense,  affect  the  rights  of 
life,  liberty,  property,  safety,  and  happiness,  by  way  of  restraint. 
Of  such  are  laws  regulating  the  slaughter  of  animals,  the  inter- 
ment of  the  dead,  the  erection  of  buildings  in  cities  and  towns 
of  inflammable  materials,  the  manufacture  and  keeping  of  gun- 
powder and  other  explosive  compounds,  the  vending  of  poisons 
and  other  noxious  drugs,  the  sale  of  intoxicating  beverages  to 
certain  classes  of  persons,  as  Indians,  and  even  to  all  classes  of 
persons,  as  in  the  case  of  the  prohibitory  liquor  laws  of  Maine 

and  Massachusetts The  constitutionality  of  some  of  this 

legislation  has  been  debated  and  doubted ;  but  I  believe  the  gen- 
eral opinion  now  is  that  none  of  it  is  opposed,  but,  on  the  con- 
trary, that  all  of  it  is  not  only  consistent  with,  but  essential  to, 
the  most  perfect  enjoyment,  in  a  constitutional  sense,  of  the  natu- 
ral rights  of  persons."  In  License  OaseSf  5  How.  577,  Mr. 
Chief  Justice  Taney  says :  *'  But  although  a  State  is  bound  to 
receive  and  to  permit  the  sale  by  the  importer  of  any  article  of 
merchandise  which  Congress  authorizes  to  be  imported,  it  is  not 
bound  to  furnish  a  market  for  it,  nor  to  abstain  from  the  pas- 
sage of  any  law  which  it  may  deem  necessary  or  advisable  to 
guard  the  health  or  morals  of  its  citizens,  although  such  law 
may  discourage  importation,  or  diminish  the  profits  of  the 
importer,  or  lessen  the  revenue  of  the  general  government 
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And  if  any  State  deems  the  retail  and  internal  traffic  in  ardent 
spirits  injnrioos  to  its  citizens,  and  calculated  to  produce  idle- 
ness, vice,  or  debancherj,  I  see  nothing  in  the  Constitution  of 
the  United  States  to  prevent  it  from  r^ulating  and  restraining 
the  trafficker  from  prohibiting  it  altogether  if  it  thinks  proper/' 
In  Faster  v.  JEatwcw,  11 2  U.  8. 206,  Mr.  Chief  Justice  Waite  says : 
"  In  Bartemeyer  v.  Iowa,  18  Wall.  129,  it  was  decided  that  a  State 
law  prohibiting  the  manufacture  and  sale  of  intoxicating  liquors 
was  not  repugnant  to  the  Constitution  of  the  United  States.    This 
was  re-affirmed  in  Bodon  Beer  Cb.  v.  MassachiuteUg,  97  U.  S.  25, 
and  that  question  is  now  no  longer  open  in  this  court.''     In 
Hanmbal  efe.  BaUroad  Co.  v.  Husen,  95  U.  S.  470,  Mr.  Justice 
Strong,  in  the  opinion,  observes:   ^'We  admit  that  the  deposit 
in  Congress  of  tibe  power  to  regulate  foreign  commerce  and  com- 
merce among  the  States  was  not  a  surrender  of  that  which  may 
properly  be  denominated  '  police  power.'     What  that  power  is  it 
is  difficult  to  define  with  sharp  precision.     It  is  generally  said 
to  extend  to  making  regulations  promotive  of  domestic  order, 
morals,  health,  and  safety."     Mr.  Cooley,  after  commenting  ui>on 
the  authorities  concerning  the  laws  affecting  the  manufacture  and 
sale  of  intoxicating  drinks  as  a  beverage,  concludes :  "  They  are 
looked  upon  as  police  regulations,  established  by  the  legislature 
for  the  prevention  of  intemperance,  pauperism,  and  crime,  and 
for  the  abatement  of  nuisances."    (Const.  Lim.  [4th  ed.]  727.) 
Mr.  Justice  Holmes,  in  a  note  to  Kent's  Commentaries,  refers  to 
the  police  power  of  the  government  and   says:   '*The  most 
remarkable  cases  as  to  the  exercise  of  this  power  are  those  aris- 
ing out  of  the  liquor  laws.     Such  laws  do  not  interfere  with  the 
power  of  Congress  to  regulate  commerce,  if  they  prohibit  the 
Sale  of  imported  liquor  only  when  it  has  passed  out  of  the  hands 
of  the  importer,  or  when  the  original  packages  have  been  broken 
up  by  him."     (Vol.  2  [12th  ed.],  340,  n.  2.)    In  New  Orleans 
Gas  Cb.  v.  Louisiana  Light  Co.  115  U.  S.  650,  Mr.  Justice 
Harlan  says:  '^That  there  is  a  power  sometimes  called  the 
*  police  power,'  which  has  never  been  surrendered  by  the  States, 
in  virtue  of  which  they  may,  within  certain  limits,  control  every- 
thing within  their  respective  territories,  and  upon  the  proper 
exercise  of  which,  under  some  circumstances,  may  depend  the 
public  health,  the  public  morals,  or  the  public  safety,  is  opn- 
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oeded  in  all  the  oases/'  (See,  also,  Black,  Const.  Prohib.  §  65; 
Mugler  v.  Kansas,  123  U.  S.  623 ;  Kidd  v.  Pearam,  128  U.  S.  1 .) 
We  are  aware  of  the  broad  distinction  between  the  govern- 
ment of  a  State  and  Territory,  but  '^  the  legislative  power  of 
every  Territory  shall  extend  to  all  rightful  subjects  of  legisla- 
tion not  inconsistent  with  the  Constitution  and  laws  of  the 
Unit^  States."  (Rev.  Stats.  U.  8.  §  1851.)  In  HombuckU  v. 
ToonASf  18  Wall.  655,  it  is  adjudged  that,  '^as  a  general  thing, 
subject  to  the  general  scheme  of  local  government  chalked  out 
by  the  Organic  Act,  and  such  special  provisions  as  are  contained 
therein,  the  local  l^islature  has  been  intrusted  with  the  enact-^ 
ment  of  the  entire  system  of  municipal  law,  subject,  also,  how- 
ever, to  the  right  of  Congress  to  revise,  alter,  and  revoke  at  its 
discretion.  The  powers  thus  exercised  by  the  territorial  l^is- 
latures  are  nearly  as  extensive  as  those  exercised  by  any  State 
legislature.''  There  is  no  limitation  upon  the  authority  of  a 
Territory  to  pass  laws  for  the  regulation  and  restriction  of  '^the 
sale  of  articles  deemed  injurious  to  the  health  or  morals  of  the 
community."  The  act  under  consideration  is  clearly  within 
the  police  power  of  the  territorial  government,  as  defined  by 
the  courts,  and  is  not  inconsistent  with  the  Constitution  and  laws 
of  the  United  States.  The  judgment  is  affirmed,  and  the  origi- 
nal judgment  is  hereby  directed  to  be  carried  into  execution  as 
entered  in  the  court  below. 

Bach,  J.,  and  Liddell,  J.,  concur. 


FITSCHEN  ET  AL.,  Respondents,  v.  THOMAS  et  al., 

Appellants. 

Tbul  Pbagtioi^  Burden  of  proof.  —  Where  defendantB*  UMwer  admits  the  ooniri- 
bution  by  plain Uflb  of  the  aggregate  aom  aa  alleged  in  the  complaint,  bat  aven 
the  expcDtliture  of  a  greater  sum,  the  exoess  being  paid  by  defendants,  which  is 
denied  in  the  replication,  plain tiflk  were  not  bonnd  to  introduce  any  evidence 
npon  thitf  point  until  defendants  had  produced  theirs. 

8amb —  lyMinony. — The  testimony  of  a  witness  will  not  be  stricken  oat  because 
he  testifies  to  the  best  of  his  recollection ;  and  the  weight  to  be  given  it  is  » 
matter  for  the  Jury. 

iMBTBUOTioif  —  ffarmless  error.  —  Wliere  an  Instmotion,  standing  alone,  is  errone- 
oas,  but  when  in  connection  with  other  instructions  the  law  is  correctly  stateda 
the  error  is  harmless. 
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fiuiMS. — It  !•  not  srror  for  fhe  oonrt  to  nfuie  m  inatraction  reqneited  by  defendanli 
which  is  baaed  upon  %  different  theory  from  that  contained  in  their  anawer. 

Syzdenob—  Farditi.— Wheneyer  there  ia  any  eridence  to  anpport  the  yerdict  or 
flndingB  of  the  court,  and  tbero  ia  no  manifeat  error,  neither  will  be  interfered 
with. 

Bpscmo  PxBFOBMAircx— JBp/ornuriion  of  contract. — Defendanta  had  agreed  with 
plaintifb  to  relocate  a  diapatod  mining  claim,  for  the  porpoee  of  defeating  a  aoit 
by  the  prior  claimant  aflfeoting  the  titlea  of  plaintifb  to  certain  lota,  the  ezpenaea 
incident  thereto  to  be  ahared  proportionately,  and  upon  a  aucceeaful  termination 
of  the  anit  each  lot  owner  to  reoeiye  a  conyeyanoe  of  hia  ahare  of  the  disputed 
and  relocated  claima.  Money  waa  collected  and  expended  to  the  knowledge  of 
the  defendanta,  they  reoeiying  a  part  of  it,  and  aaaerting  that  they  did  ao  for  the 
lot  ownera.  The  attorney  for  the  defendants  prepared  the  contract,  and  it  waa 
read  oyer  to  one  of  the  defendanta  and  signed  by  him  after  one  of  the  lot  ownera 
aaaented  to  ita  correctneaa,  and  afterwarda  signed  by  the  rest  of  the  defendanta* 
In  an  action  for  apeciflc  performance  the  defendanta  pleuled  a  mistake  discoy- 
ered  two  yeara  prior,  but  which  they  had  neyer  before  claimed,  and  which  they 
did  not  attempt  to  account  for  on  the  triaL  Held,  that  the  contract  would  not 
be  reformed  on  the  gronnd  of  mistake. 

Appeal  from  Second  Judicial  Distridy  Silver  Bow  County. 
The  action  was  tried  before  De  Wolfe,  J. 
Bobinson  &  Stapletony  for  Appellants. 
Knowles  &  ForbeSy  for  Respondents. 

LiDDEiiL,  J. — This  is  a  suit  to  enforce  the  specific  perform- 
ance of  a  contract,  by  requiring  the  defendants  to  make  titles  to 
the  plaintifis  of  certain  undivided  portions  of  the  surface  ground 
embraced  within  the  boundaries  of  the  patented  mine,  situated 
in  the  city  of  Butte,  and  known  as  the  **  Destroying  Angel." 

Briefly  stated,  the  facts  which  preceded  this  litigation  are  as 
follows:  In  1882,  the  plaintiifs  and  defendants,  and  oue  Wil- 
liam H.  Archer,  were  the  owners  of  certain  lots  of  ground  in  the 
city  of  Butte,  upon  which  some  of  them  had  erected  buildings, 
and  were  engaged  in  business.  These  lots  were  situated  either 
in  whole  or  in  part  upon  ground  embraced  within  the  limits  of 
what  was  then  known  as  the  ''Diadem  Lode  Claim,"  and  which 
was  then  claimed  by  Lea  Mantle  and  others,  who  had  instituted 
an  action  in  ejectment  against  all  of  the  present  plaintiffs  and 
defendants. 

The  defendants  in  that  suit,  now  the  parties  to  this  action, 
with  the  exception  of  Archer,  having  a  common  interest  in 
defeating  the  suit  of  Mantle  and  others,  held  a  meeting  to  devise 
aome  plan  and  means  for  defending  the  suit. 
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The  result  of  the  meeting  was  a  determination  to  fight  the 
Mantle  suit;  and  a  flaw  having  been  discovered  in  the  location 
of  the  Diudem  lode,  it  was  determined,  upon  the  advice  of  coun- 
sel, by  Thomas,  Rains,  and  Archer  to  relocate  the  same  ground 
as  a  milling  claim,  which  should  be  known  under  the  si^^nificant 
name  of  the  "  Destroying  Angel/'  This  new  claim  embraced 
within  ita  limits  the  ground  claimed  by  the  Diadem,  and,  al- 
though of  the  same  length,  it  extended  to  a  considerable  dis- 
tance on  either  side  of  it.  Well  knowing  that  the  success  of 
the  Destroying  Angel  would  defeat  the  proprietary  rights  of 
Mantle  and  others,  the  defendants  in  the  ejectment  suit  resolved 
to  cast  their  fortunes  with  the  claim  bearing  this  ominous 
name. 

To  that  end  the  other  lot  owners  entered  into  an  agreement 
with  their  co-defendants.  Archer,  Thomas,  and  Rains,  whereby 
it  was  agreed  that  each  lot  owner  should  pay  his  proportion  of 
the  ex|)eiises  attending  the  locating  of  the  Destroying  Angel, 
of  obtaining  patent  therefor,  of  fighting  the  suit  of  Mantle  and 
others,  and  of  fighting  the  adverse  claim  of  the  Diadem  lode; 
and,  upon  the  successful  termination  of  the  litigation,  they 
agreed  to  convey  to  each  lot  OM'ner  the  lot  or  lots  which  he  then 
claimed  uiH)n  the  Diadem  or  Destroying  Angel,  and  any  surface 
ground  which  might  be  left  over  upon  the  Destroying  Angel 
should  be  distributed  among  those  who  contributed  to  the  litiga- 
tion, in  the  proportion  which  each  contribution  bore  to  the 
whole  amount  expended  in  said  litigation.  On  the  19th  of 
January,  1884,  Archer,  Thomas,  and  Rains  executed  their 
written  contract  to  carry  out  this  verbal  agreement,  which  was 
left  in  the  possession  of  J.  F.  Beck,  one  of  the  interested  parties^ 
and  chairman  of  the  committee  appointed  at  the  meeting  hereto- 
fore referred  to.  The  plaintiffs  each  responded  with  their  con- 
tributions, which  were  consumed  in  paying  counsel  fees,  locating, 
representing,  and  surveying  the  mine,  and  in  defraying  the 
expenses  of  the  litigation  going  on  between  the  Destroying 
Angel  and  the  Diadem  Lode  Claim. 

When  the  contest  terminated  in  favor  of  the  former,  and  the 
suit  of  Lea  Mantle  and  others  were  dismissed  as  to  the  present 
plaintiffs,  they  demanded  titles  to  their  respective  lots  and 
interests  in  the  surface  ground  of  the  Destroying  Angel^  and 
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upon  the  refusal  of  the  defendants  to  comply  with  their  agree- 
menty  they  instituted  the  present  suit. 

Defendants  admit  their  signature  to  the  written  f^reement, 
but  aver  that  there  was  a  mistake  in  the  act^  which  does  not 
express,  the  true  contract  or  intention  of  the  parties.  They 
insist  that  it  was  never  their  intention  to  part  with,  nor  of  the 
plaintiffs  to  acquire,  title  to  anything  but  their  lots  which  were 
situated  on  the  Diadem  lode,  and  such  parts  of  lots  as  were 
located  on  the  Diadem  and  the  Destroying  Angel;  and  that  the 
agreement  to  distribute,  'pro  rata,  the  remaining  surface  ground 
upon  the  Destroying  Augel,  as  set  forth  in  the  contract^  was 
erroneous,  and  never  in  fact  entered  into  by  and  between  the 
^parties.  Two  other  grounds  of  defense  are  relied  upon,  and 
which  will  be  noticed  further  on. 

Special  findings  were  made  by  the  jury  and  adopted  by  the 
court  as  the  basis  of  the  decree,  and  from  an  order  overruling 
a  motion  for  a  new  trial,  as  well  as  from  the  judgment,  the 
defendants  have  a))[)eale<l  the  case  to  this  court. 

Proceediug  now  to  consider  the  errors  complained  of  in  the 
rulings  of  the  lower  court,  we  will  examine  them  in  the  order 
in  which  they  appear  in  appellants'  brief,  reserving,  however, 
for  the  last  the  question  of  the  sufficiency  of  the  evidence  to 
support  the  findings  and  decree. 

It  is  claimed  that  the  court  erred  in  denying  the  motion  for 
a  nonsuit,  for  the  reason  that  the  evidence  of  the  plaintiffs  failed 
to  show  that  they  had  paid  the  respective  amounts  due  by  them 
as  their  contributions  towards  the  maintenance  of  the  litigation 
with  the  Diadem  lode.  The  complaint  alleges  that  the  particu- 
lar sums  contributed  by  each  plaintiff  or  his  grantor  for  the 
purpose  of  defraying  the  expenses  of  the  litigation  amounted  in 
the  a^regate  to  $1,445.53,  and  this  is  admitted  in  the  answer; 
but  defendants  contend  tliat  there  was  expended  at  least  $1,900, 
and  that  the  difference  between  the  two  sums  had  been  paid  by 
them  in  excess  of  the  respective  contributions.  Inasmuch  as 
this  excess  of  expenditure  was  denied  in  the  replication,  the 
plaintifis  were  not  bound  to  introduce  any  evidence  upon  the 
subject  until  the  defendants  had  produced  their  evidence  upon 
the  point.  This  statement  is  sufficient  to  refute  the  charge  of 
error  in  this  matter. 
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The  next  objection  is  to  the  refusal  of  the  court  to  strike  out 
the  testimony  of  the  witness  Singer,  for  the  reason  that  he  was 
unable  to  state  positively  whether  the  defendant  Thomas  was 
present  at  a  meeting  of  the  defendants  in  the  Mantle  suit,  had 
for  the  pnrpo8e  of  devising  ways  and  means  to  carry  on  the  liti- 
gation with  Mantle  and  others  and  the  Diadem  lode  with  the 
Destroying  Angel.  We  find  that  this  witness  testified  to  the 
best  of  his  recollection  and  belief  that  Thomas  and  Rains  were 
both  present  at  the  meeting;  in  fact,  he  was  tolerably  sure  of  it, 
but  on  account  of  the  lapse  of  time  he  would  not  be  positive. 
While  it  is  more  desirable  that  a  witness  should  be  positive  in 
his  testimony,  it  is  sufficient  if  he  testifies  to  the  best  of  his 
knowledge,  recollection,  and  belief;  and  the  weight  to  be  given 
it  is  entirely  a  matter  for  the  jury.  The  motion  to  strike  out 
was  more  to  the  efiect  of  the  testimony  than  to  its  admissibility. 

The  third  error  complained  of  was  in  giving  a  certain  instruc- 
tion asked  for  by  plaintifil  Counsel  for  defendant  contends 
that  it  misstates  the  law,  and  is  ambiguous ;  but  when  taken 
in  connection  with  the  other  instructions,  there  is  no  error 
to  the  prejudice  of  the  defendants.  As  a  general  rule,  parol 
evidence  is  inadmissible  to  contradict  or  vary  the  terms  of  a 
written  instrument,  but,  as  fraud  and  error  vitiate  all  contracts, 
it  is  a  principle  of  universal  jurisprudence  that  parol  testimony 
may  be  used  to  establish  such  facts.  The  point  under  consideration 
was  whether  or  not  there  had  been  a  mistake  in  the  preparation 
of  the  written  contract,  and  that  was  ascertained  from  all  the 
surrounding  circumstances.  While  the  trial  judge  instructed 
the  jury  in  one  part  of  his  charge  ^^hat  parol  evidence  was  not 
introduced  for  the  purpose  of  enabling  them  to  decide  what  was 
the  original  agreement,  but  merely  to  enable  them  to  say  if  there 
was  any  mistake  in  drawing  the  agreement,  and  if  so  to  reform 
it,''  yet  in  another  instruction  he  modifies  this  by  directing  them 
to  find  for  the  defendants,  if,  upon  examining  the  evidence,  they 
become  satisfied  that  the  written  agreement  does  not  express  the 
true  contract  between  the  parties.  Now  under  the  law  this  was 
certainly  as  favorable  to  the  defendants  as  they  had  any  right  to 
expect,  and  stated  their  claims  more  broadly  than  it  should  have 
done.  But  in  inquiring  into  the  question  of  whether  there  hiad 
been  any  mistake  in  the  agreement,  it  would  be  neoeesary  first 
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to  find  out  whether  both  parties  nnderstood  the  contract  as 
claimed  bj  defendants;  and  to  prove  this  fact,  as  well  as  the 
error  in  the  preparation  of  the  written  act,  parol  evidezrce  was 
certainly  admissible.  Had  the  objectionable  expression  stood 
alone,  and  without  the  modification  in  that  and  another  instruc- 
tion, we  would  have  sustained  the  objection,  and  granted  a  new 
trial.  But  as  the  instructions  read  on  the  whole,  the  jury  were 
directed  to  decide  from  the  testimony  what  was  the  real  agree- 
ment between  the  parties ;  and  if  the  written  contract  did  not 
fairly  express  it,  then  to  reform  and  correct  the  instrument. 
Under  the  circumstances  the  error  complained  of  is  harmless. 

Defendants  now  complain  of  tl>e  refusal  of  the  trial  judge  to 
instruct  the  jury  '^  that  if  the  plaintiffs,  at  the  time  of  entering 
into  the  contract,  thought  they  were  contracting  in  r^rd  to 
all  the  surface  ground  included  within  the  boundaries  of  the 
Destroying  Angel,  while  the  defendants  and  Archer  thought 
and  understood  that  they  were  contracting  only  in  regard  to 
that  part  of  the  Destroying  Angel  Lode  Claim  which  was  within 
that  part  known  as  the  '  Diadem,'  then  there  was  a  mutual  mis- 
take as  to  the  subjec^t-matter  of  the  contract,  and  consequently 
no  contract.'^  Considering  the  allegations  in  the  answer  that 
the  mistake  was  mutual,  and  that  both  parties  intended  and 
did  contract  only  in  relation  to  the  surface  ground  comprised 
within  the  limits  of  the  Diadem,  this  instruction  was  properly 
refused.  Afler  alleging  the  mutual  mistake  of  all  parties,  and 
that  the  real  agreement  was  the  one  set  out  in  defendants' 
answer,  it  was  outside  of  the  issues  to  ask  for  an  instruction 
based  upon  the  theory  that  each  understood  a  different  agree- 
ment. There  was  a  prima  fade  case  against  the  defendants,  and 
the  plaintiffs  were  standing  upon  the  defendants'  acknowledged, 
unambiguous,  written  agreement.  Now,  under  the  issues,  the 
defendants  could  not  show  that  there  was  no  agreement  entered 
into;  for  they  were  limited  to  proving-  that  all  parties  had 
understood  and  agreed  upon  a  contract  different  from  that  con- 
tained in  the  written  agreement,  to  wit,  the  contract  as  set  forth 
in  their  answer.  If  this  had  been  a  suit  by  the  defendants  to 
avoid  the  contract  on  the  ground  of  mistake  as  to  the  subject- 
matter  thereof,  then  the  instructions  asked  would  have  been 
proper. 
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Speaking  of  the  equitable  relief  to  be  granted  in  cases  of  mis- 
take, Story f  in  his  work  on  Equity  Jarbprudenoe  (9th  ed.),  section 
}47,  sajs:  ''There  must  always  be  shown  either  the  mistake  of 
both  parties,  or  the  mistake  of  one  with  the  fraudulent  conceal- 
ment of  the  other,  to  justify  a  court  of  equify  in  reforming  a 
<K>ntract.''  This  view  of  the  law  is  admirably  expressed  by  Chief 
Justice  Spencer  in  the  case  of  Lyman  v.  United  Ins.  Gb.  17  Johns. 
376,  where  he  uses  the  following  language:  ''It  is  not  enough, 
in  cases  of  this  kind,  to  show  the  sense  and  intention  of  one  of 
the  parties  to  the  contract;  it  must  be  shown  incontrovertibly 
that  the  sense  and  intention  of  the  other  party  concurred  in  it^ 
in  other  words,  it  must  be  proved  that  they  both  understood  the 
gontract  as  it  is  alleged  it  ought  to  have  been,  and  as  in  &ct  it 
was,  but  for  the  mistake.  It  would  be  the  height  of  injustice 
to  alter  a  contract  on  the  ground  of  mistake,  where  the  mistake 
arises  from  misconception  by  one  of  the  parties  in  consequence 
of  his  imperfect  explanation  of  his  intentions.  To  make  a  con* 
tract  it  is  necessary  that  the  minds  of  the  contracting  parties 
agree  on  the  act  to  be  done.  If  one  party  agrees  to  a  contract 
under  particular  modifications,  and  the  other  party  agrees  to  it 
under  different  modifications,  it  is  evident  there  is  no  contract 
between  them.  If  it  be  clearly  shown  that  the  intention  of  one 
of  the  parties  is  mistaken  and  misrepresented  by  the  written 
contract,  that  cannot  avail,  unless  it  further  be  shown  that  the 
other  party  agreed  to  it  in  the  same  way,  and  that  the  intention 
of  both  of  them  was,  by  mistake,  misrepresented  by  the  writtea 
contract."  (See,  also,  Hilliard  on  Vendors,  p.  12,  §  46;  and 
p.  309,  §  9.) 

In  adopting  the  findings  of  the  jury  as  to  the  amount  of 
money  expended  in  securing  title  to  the  Destroying  Angel,  and 
in  defending  the  suit  of  Mantle  and  others,  we  are  unable  to 
agree  with  counsel  that  the  court  committed  an  error.  The  evi- 
dence of  the  defendants  upon  this  point  is  unsatisfiictory,  when 
it  should  have  been  clear  and  explicit.  They  do  not  state  with 
precision  how  it  became  necessary  to  incur  this  additional 
expense,  nor  the  various  items  which  go  to  make  up  the  sum. 
Besides,  it  is  certainly  established  that  defendants  have  received 
OMiBiderable  sums  in  addition  to  the  amounts  contributed  by  the 
plaintiff,  which  would  cover  any  reasonable  expenditures  by  the 
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farmer.  In  passing  upon  this  point,  we  may  as  well  say  that 
the  objection  to  the  finding  of  the  court  that  'Hhe  defendants 
expended  their  pro  rata  of  the  amount  of  the  pool'^  in  and 
about  securing  title  to  the  Destroying  Angel  is  sutBciently  sup- 
ported by  the  evidence,  and  will  not  be  disturbed.  Whenever 
there  is  any  evidence  to  support  the  verdict  or  findings  of  the 
court,  and  there  is  no  manifest  error,  neither  will  be  interfered 
with. 

We  now  come  to  consider  the  case  upon  its  merits,  and  are 
convinced  that  it  is  altogether  with  the  plaintiffs.  The  record 
contains  abundant  evidence  to  show  that  the  Destroying  Angel 
was  located  for  the  express  purpose  of  defeating  the  suit  of  the 
Diadem  claimants;  that  this  location  was  made  under  the  advice 
of  the  attorney,  and  for  the  benefit  of  defendants  in  that  litiga- 
tion ;  that  the  lot  owners  (the  present  defendants  and  plaintiffs) 
had  a  meeting  to  devise  means  and  ways  for  defending  that  suit; 
that  at  that  meeting  an  assessment  was  agreed  on,  and  a  chair- 
man and  committee  were  appointed  to  collect  the  necessary  funds. 
The  money  was  collected  and  (laid  out  to  the  amount  of  $1,445.63, 
as  alleged,  and  was  consumed  in  defraying  the  expenses  of  the  suit 
with  Mantle  &  Co.,  in  locating,  surveying,  and  doing  the  work 
necessary  to  represent  the  Destroying  Angel,  and  costs  of  pro- 
ceedings in  the  land  office,  and  in  the  contest  which  arose  in  the 
courts  between  the  two  conflicting  mining  claims.  We  are  also 
satisfied  that  the  defendants  knew  of  the  expenditure  of  the 
money;  that  they  received  a  portion  of  it  in  their  own  hands; 
and  that  each  of  them  often  asserted  that  they  were  acting  for 
the  lot  owners,  and  did  not  desire  to  make  any  money  off*  of 
their  co-defendants.  It  is  also  incontestable  that  the  attornevs 
for  the  defendants  prepared  the  written  agreement  now  sued  on 
at  the  instance  of  the  defendant  Rains;  that  it  was  read  over 
to  him  before  signing;  and,  upon  his  inquiring  of  Beck,  the 
chairman  of  the  lot  owners'  committee,  as  to  its  correctness,  and 
receiving  his  assent,  it  was  then  signed  by  Sains,  and  afterwards 
by  the  other  defendants,  and  the  document  was  then  deposited 
in  Beck's  hands  as  the  proper  custodian.  The  error,  if  any^ 
was  discovered  by  Thomas  about  two  years  before  the  trial  of 
this  suit,  yet  he  made  no  effort  to  reform  the  contract,  and  never 
claimed  there  was  any  error  or  mistake  in  the  agreement  until 
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the  institution  of  this  action.  The  Mantle  suit  was  oommenoed 
in  1882^  while  the  present  case  was  begun  in  March,  1887. 

It  must  be  borne  in  mind  that  the  plaintifis  sue  upon  an 
unambiguous,  written  contract  to  convey  title  to  this  ground, 
and  that  the  defendants  admit  the  execution  of  the  instrument, 
but  contend  that  there  is  a  mistake  in  it,  in  this,  that  it  does 
not  represent  the  true  contract  between  the  parties,  which  they 
set  out  in  their  answer.  This  is  a  special  defense,  which  im- 
poses the  burden  of  proof  upon  them,  and  which  they  must  also 
make  out  by  a  preponderance  of  evidence.  It  is  true  that  the 
defendants  assert  their  view  of  the  contract,  but  the  plaintifb 
emphatically  deny  any  such  underetanding,  and  by  satisfactory 
proof  establish  the  fact  that  the  written  instrument  expresses  the 
true  intention  of  the  parties.  It  is  not  noticeable  in  this  con- 
nection that  neither  of  the  defendants,  nor  their  attorney  who 
prepared  the  written  act,  gave  any  testimony  as  to  the  prepara- 
tion of  the  instrument;  nor  is  there  any  attempt  to  explain  the 
manner  by  which  the  alleged  mistake  crept  into  the  writing. 
When  a  party  has  in  his  possession  evidence  which  would  illus- 
trate his  case,  and  he  fails  to  produce  it,  the  presumption  will 
be  against  him. 

'^If  the  proofs  are  doubtful  and  unsatisfactory,  and  the  mis- 
take is  not  made  entirely  plain,  equity  will  withhold  relief,  upon 
the  ground  that  the  written  paper  ought  to  be  treated  as  a  fidl 
and  correct  expression  of  the  intent  until  the  contrary  is  estab- 
lished beyond  reasonable  controversy/'  (Story  on  Equity  Juris- 
prudence, §  152,  and  authorities  there  cited.)  The  same  eminent 
author  further  declares,  in  the  preceding  section,  that  when  both 
parties  to  the  contract  are  equally  innocent,  and  there  has  beea 
no  surprise  or  concealment,  the  mistake,  whether  mutual  or 
intentional,  affords  no  ground  for  equitable  interference. 

Without  expressing  any  opinion  as  to  whether  defendants 
have  been  guilty  of  laches  or  unreasonable  delay  in  asking  to 
reform  the  contract,  there  are  sufficient  grounds  already  consid- 
ered to  induce  us  to  affirm  the  order  and  decree  of  the  lower 
court,  which  is  accordingly  done,  at  cost  of  appellants. 

Blake,  C.  J.,  and  Bach,  J.,  concur. 
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FANT,  Appellant,  v.  LYMAN,  Respondent,  I  »    «i 

VvEscuosKD  JjJlSDB — MaKcious  trewpoM, — There  can  be  no  recoyery  for  dsmiigea 
■astuned  to  the  owner  of  unenclosed  lands  by  reason  of  sheep  straying  or  being 
driTen  thereupon  and  destroying  the  grass  and  verdare,  unless  it  a)>pear  that 
they  irere  malicionttly  driven  upon  such  lands  for  the  purpose  of  causing  injury. 

DAxnrx  Absqub  Ikjdbia. — Where  domestic  auimals  are  driven  uprm  unencloited 
lands  for  the  porpose  of  pasture,  and  for  no  malicious  pnrpoite,  the  injury 
thereby  sustained  to  the  owner  of  the  landn  is  damnum  absqw  injiD-ia. 

InmiucTiuNS.  —  In  an  action  for  damages  for  malicious  iujury  to  uneucloscd  lands, 
where  the  verdict  was  for  the  defendant,  the  giving  or  withholdiugof  an  iusrruo- 
tiou  as  to  exemplary  damages  become  immaterial,  as  the  Jury  must  have  found 
tiuft  the  injuries  charged  were  not  malicious. 

Appeal  from  Fird  Judicial  District^  Lewis  and  Clarke  County. 
The  action  was  tried  before  Blake^  C.  J. 
Turner  Jc  Burleigh,  for  Appellant. 
Wadej  Tooie  &  Wallaoey  for  Respondent. 

De  Wolfe,  J. — This  was  an  action  brought  by  the  appel- 
lant (plaintiff)  against  the  re8])oiideut  for  trespass  for  wilfully 
and  maliciously  driving  sheep  on  the  land  of  ap])ellattt,  and 
thereby  causing  them  to  consume  and  destroy  the  grass  and 
verdure  growing  thereon.  The  answer  denies  any  wilful  or 
mahcious  trespass,  and  alleges  that,  if  the  sheep  of  defendant 
went  on  the  land  of  plaintiff,  they  went  in  pursuit  of  food,  and 
fiom  their  own  instinct,  and  because  there  was  no  fence  or  other 
obstruction  to  prevent  them  from  straying  on  said  land. 

The  cause  was  tried  by  a  jury,  which  rendered  a  verdict  for 
defendant,  and  on  this  verdict  judgment  was  rendered  against 
plaintiff  for  costs.  A  motion  for  a  new  trial  was  made  and 
overruled^  and  from  this  order  and  the  judgment  the  plaintiff 
appeals^  and  assigns  as  error  the  instructions  given  by  the  court, 
and  the  modification  of  instruction  numbered  4  asked  by  defend- 
ant.  The  oourt^  in  substance,  instructed  the  jury  that  if  the 
sheep  of  tbb  defendant  strayed  on  the  unenclosed  lands  of  the 
plaintiff,  or  if  they  were  driven  there  for  the  purpose  of  pastur- 
age, and  not  for  the  purpose  of  maliciously  injuring  said  lands, 
the  plaintiff  could  not  recover  in  this  action ;  that  under  the  laws 
of  this  Territoiy  the  defendant  had  the  right  to  pasture  domestic 
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animals  on  unenclosed  lands,  and  if  plaintiff  wished  to  prevent 
this,  he  could  do  so  by  enclosing  his  lands  with  a  lawful  fence. 

The  foregoing  appears  to  us  a  correct  statement  of  the  law 
applicable  to  the  facts  as  alleged  in  the  pleadings.  Section  1119 
of  the  fifth  division  of  the  Compiled  Statutes  subjects  the  owners 
of  animals  to  liabilities  for  any  damage  done  by  them  by  break- 
ing into  the  lands  of  another  enclosed  by  a  lawful  fence.  This 
section  negatives  the  liability  of  the  owner  when  animals  law- 
fully at  large,  as  in  this  instance,  stray  on  unenclosed  lands  in 
quest  of  food  or  pasturage.  This  is  clearly  within  the  rule 
damnum  absque  injuria^  if  injury  arises  to  the  owner  of  the  land. 

The  instruction  asked  by  defendant,  and  refused  by  the 
court,  related  to  exemplary  damages,  in  case  the  jury  found 
that  defendant  committed  the  acts  complained  of  wilfully  and 
maliciously.  The  principle  is,  no  doubt,  correct  that  juries 
may  award  exemplary,  in  addition  to  actual,  damages,  when  the 
injuries  complained  of  are  committed  maliciously;  and,  in  a  case 
where  the  malicious  nature  of  the  injuries  is  clearly  proven,  it 
is  no  doubt  the  duty  of  the  court,  if  asked,  to  give  an  instruction 
authorizing  the  award  of  exemplary  damages.  The  jury  in  the 
present  case  were  not  so  instructed,  but  the  evidence  is  not  con- 
tained in  the  record,  and  without  a  statement  of  the  evidence 
it  is  impossible  for  this  court  to  say  whether  or  not  such  an 
instruction  was  relevant.  The  question  whether  the  injuries^ 
charged  against  the  defendant  were  malicious  or  not  appears  to 
have  been  submitted  to  the  jury  under  proper  instructions,  as 
we  have  already  stated,  and,  inasmuch  as  they  found  a  verdict 
for  the  defendant,  they  must  have  found  that  the  injuries 
charged  were  not  malicious.  The  giving  or  withholding  an 
instruction  as  to  exemplary  damages  could  not,'  therefore,  havQ 
changed  their  verdict.  The  judgment  of  the  District  Court 
must  be  and  is  affirmed. 

BacH;  J.,  and  Ln>D£LL|  J.^  concur* 
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SCHEBBEBy  Bbspondent^  v.  HALE,  Appellant,  9   es 

9  06 
PBAcnci— ^'<aC0mM<  on  motion  for  a  Mte  trial— Jl  statement  on  motion  for  •  9  1 40 
new  trial  wfaiob  Is  not  signed  by  the  judge,  with  bis  certificste  to  tbe  eflbct  that 
the  same  is  allowed,  will  be  stricken  fh>m  tbe  reooid  on  motion  in  this  conrt» 
and  no  implied  anthentication  by  waiver  will  be  recognized. 
Bamb—  Error  of  law.  ~  An  order  of  the  court  striking  out  a  portion  of  tbe  answer, 
made  before  trial,  is  not  an  error  of  law  occurring  during  the  trial,  and  cannol 
be  considered  on  a  motion  for  a  new  trial,  bnt  may  be  reviewed  only  upon  as 
appeal  from  the  Judgment  taken  within  the  time  aUowed  by  law. 

Appeal  Jr€m  First  Judicial  Disirioty  Lewis  and  Clarke  OourUy^ 

The  action  was  tried  before  Wade,  C.  J.  A  motion  for  a 
new  trial  was  refused  by  Blake^  C.  J.  Motion  by  plaintiff  to 
dismiss  the  appeal. 

£ 

Wadsy  Toole  &  WaHaoey  for  Appellant. 
Banders,  (Mien  &  Sanders^  for  Bespondent. 

Bach,  J. — The  respondent  has  made  two  motions  upmt  this 
appeal :  Firsly  to  strike  out  so  much  of  the  record  as  purports 
to  be  a  statement  on  motion  for  a  new  trial ;  second^  to  dismiss 
the  appeal  from  the  judgment  because  no  error  in  the  judgment 
roll  can  be  considered,  for  the  reason  that  the  appeal  from  th^ 
judgment  was  not  taken  withiu  the  time  fixed  by  law. 

The  motion  to  strike  from  the  record  so  much  thereof  as  par* 
ports  to  be  a  statement  on  motion  for  new  trial  is  based  upon 
the  fitct  that  there  is  no  certificate  of  the  judge  attached  to  said 
paper  declaring  the  same  to  have  been  allowed  by  him.  Sec^ioo 
298  of  our  Code,  r^ulating  the  practice  in  this  particular,  prO'- 
Tides  that  '^when  settled,  the  statement  shall  be  signed  by  the 
jadge  or  referee,  with  his  certificate  to  the  effect  that  tlie  same 
18  allowed/' 

In  Raymond  v.  Thextony  7  Mont.  299,  it  was  held  that  the 
Supreme  Court  would  not  consider  a  statement  on  motioD  for 
new  trial  unless  the  proper  certificate  was  annexed  thereto;  and 
in  that  case,  Mr.  Justice  Galbraith  carefnlly  noted  the  difference 
between  the  anthentication  of  a  statement  on  motion  for  a  sew 
trial  and  the  authentication  of  a  statement  on  appeal^  as  pvo» 
vided  for  and  regulated  by  the  Code» 
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The  statement  on  appeal  may  be  agreed  to  by  the  parties  or 
their  attorneys,  and  ceitified  to  by  them  as  correct,  or  it  may  be 
certified  to  by  the  judge;  but  in  all  cases,  the  statement  on 
motion  for  new  trial  must  be  certified  to  by  the  judge. 

The  n^pondent  urges  that  no  objection  was  made  to  the  record 
in  the  court  below,  and  claims  an  implied  authentication  by 
waiver.  The  California  cases  sustaining  such  a  doctrine  were 
made  under  statutes  not  in  force  in  this  Territory.  Mr.  Hayne, 
in  his  work  on  New  Trial,  has  reviewed  the  history  of  the  vari- 
ous decisions  of  that  State  upon  this  question,  and  it  will  there 
be  found  that  the  Supreme  Court  of  California  has  never  implied 
the  authentication  of  the  statement  on  appeal,  or  of  the  state- 
ment oij  motion  for  new  trial,  since  the  enactment  of  those  laws 
which  are  now  in  force  in  our  jurisdiction,  having  been  adopted 
by  our  legislature.  (See  Hayne  on  New  Trial  and  Appeal, 
§  157.)  Serlion  298  of  our  Code  was  first  enacted  in  this  Terri- 
tory in  1877,  and  is  taken  from  the  California  Code  as  amended 
in  1874.    (See  Harston's  Practice,  §  659.) 

In  Raymond  v.  Thexton,  7  Mont.  299,  the  record  shows  the 
same  waiv«er,  if  any,  as  ap|)ears  in  this  case.  The  record  failed 
to  show  any  objection  taken  in  the  court  below;  but  this  court, 
on  motion,  refused  to  consider  the  statement  because  there  was 
no  certificate.  In  Sdireiber  v.  Whitney,  60  Cal.  431,  the  claim 
of  implied  authentication  is  directly  met;  for  there  was  attached 
to  the  record  in  the  court  below  the  certificate  of  the  parties 
that  the  same  was  complete;  and  there  was  also  attached  thereto 
their  stipulation  that  the  motion  for  new  trial  might  be  heard 
upon  the  same;  but  the  Supreme  Court  of  that  State  refused  to 
oonsidcr  the  statement.  (See,  also,  Adams  v.  Dohrmann^  63 
Cal.  419.) 

It  is  urged,  however,  that  the  pleadings  are  properly  before 
us,  and  that  we  can  consider  the  order  of  the  court  below  in 
striking  out  a  portion  of  the  answer.  This  alleged  error  is  con- 
tained in  the  specification  of  errors  attached  to  the  statement  on 
motion  for  new  trial,  and  is  referred  to  as^^an  error  of  law 
occurring  at  the  trial.''  It  is  sufficient  to  say  that  this  was  not 
an  ''error  of  law  occurring  during  the  trial,"  and  therefore  was 
not  sndi  an  error  of  law  as  oould  be  considered  on  a  motion  for 
new  trial.    There  may  be  an  exception  to  this  rule  in  those  cases 
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where  a  motion  to  change  a  pleading  is  acted  apon  during  the 
trial ;  bat  the  order  in  this  case  was  made  before  trial^  and  can 
be  reviewed  only  upon  an  appeal  from  the  judgment  itself.  It 
will  be  seen  from  an  inspection  of  the  authorities  that  the  phrase, 
"error  of  law  occurring  during  the  trial,"  refers  to  such  errors 
as  are  strictly  errors  of  law,  and  not  errors  involving  discretion, 
and  that  is  confined  strictly  to  errors  occurring  during  the  trial 
of  the  cause.  (See  Hayne  on  New  Trial  and  Appeal,  §  100, 
and  cases  cited.) 

It  is  also  urged  by  the  respondent  that  the  instructions  are 
before  us,  and  that  we  may  consider  any  error  contained  therein. 
The  instructions  are  no  part  of  the  judgment  roll  (see  §  306, 
Code  Civ.  Proc.),  therefore  they  are  not  made  part  of  the  record 
by  that  means.  Again,  in  his  notice  of  intention  to  move  for  a 
new  trial,  the  appellant  declares  that  the  motion  will  be  made 
upon  a  statement,  and  refers  to  no  other  record,  so  that  we  need 
not  consider  the  effect  of  the  statute  enacted  at  the  special  ses- 
sion of  the  l^islature  in  1887,  regarding  exceptions  to  instruc* 
tions;  for  the  instructions  in  this  case  were  made  a  part  of  the 
statement  in  the  court  below,  and  are  a  part  of  the  record  only, 
because  they  are  contained  therein;  and  it  would  seem  that, 
inasmuch  as  the  appellant  failed  to  state  in  his  notice  of  inten- 
tion that  his  motion  would  in  part  or  in  whole  be  based  upon 
bills  of  exceptions,  he  cannot  be  heard-  upon  an  implied  bill  of 
exceptions.  However  that  may  be,  there  is  another  objection  to 
considering  either  the  instructions  or  the  order  affecting  the 
answer.  The  statement  must  be  stricken  from  the  record, 
because  it  does  not  coutain  the  certificate  of  the  judge.  When 
the  statement  falls,  the  specification  of  errors  also  fiills;  and 
when  there  is  no  specification  of  errors,  a  motion  for  a  new  trial, 
based  upon  errors  of  law,  cannot  be  granted.  (See  subd.  3,  §  298, 
Code  Civ.  Proc.) 

The  order  denying  the  new  trial,  therefore,  cannot  be  consid- 
ered in  this  court. 

The  appeal  from  the  judgment  must  be  dismissed,  because  the 
appeal  was  not  taken  within  the  time  allowed  by  law.  The 
judgment  and  order  of  the  court  below  are  affirmed,  with  costs. 

LiDDELii,  J.,  and  De  Wolfe,  J.,  concur* 
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4?     ,^      STEUFFEN,  Respondent,  v.  JEFFERIS,  Appellant. 

PBAcnoB  OH  Appeal— MbtUm  for  new  friiil.— An  order  denying  a  motion  for  a 
new  trial  will  not  be  oonddered  on  appeal  when  the  statement  has  not  been  oer- 
tifled  to  by  the  trial  Judge  as  haTing  been  allowed. 

Baxe  —  Notice  of  appeal  ->  An  order  denying  a  motion  for  a  new  trial  if  an  appeal- 
able order,  and  will  not  be  oonridered  on  appeal  where  the  notice  fails  to  desig- 
nate such  order  as  the  subject  of  reyiew. 

BBJEn— Error  in  judgment  roU.— When  no  brief  is  filed  by  appellant  calling 
attention  to  any  error  in  the  Judgment  roll,  the  ooort  will  presume  that  there  is 
none. 

Appeal  from  First  Judidal  Didridy  Lewis  and  Clarke  Oownty. 

The  judgment  was  rendered  by  Blake,  C.  J* 

12.  Q.  DavieSf  for  Appellant. 

George  F.  &ielion,  and  A.  O.  BoOrin,  for  Respondent 

BACHy  J. — Judgment  was  rendered  in  the  court  below  in 
fitvor  of  the  plaintiff  and  against  the  defendant,  and  defendant 
made  a  motion  for  a  new  trial,  which  motion  was  denied. 

The  order  denying  the  motion  for  a  new  trial  cannot  be  con- 
sidered in  this  court,  against  the  objection  of  respondent :  Ftrdy 
because  the  so-called  statement  was  never  certified  to  by  the 
judge  as  having  been  allowed  by  him.  (See  Scherrer  v.  Hale^ 
ante,  page  63,  decided  at  this  term  of  court,  and  cases  cited.) 
Seoondy  because  the  defendant  has  not  properly  appealed  from 
the  order  denying  a  new  trial. 

The  notice  of  appeal  is  as  follows:  "You,  and  each  of  you, 
are  hereby  notified  that  the  defendant  and  the  intorvenor  iu  the 
above-entitled  action  hereby  appeal  to  the  Supreme  Court  .  •  .  • 
from  the  judgment,  •  •  •  •  and  all  other  orders  of  said  eourt," 
etc. 

The  order  denying  a  motion  for  a  new  trial  is  one  from  which 
ail  appeal  may  be  taken  dii^ectly;  but  a  litigant,  wishing  to 
appeal  from  such  order,  must  give  notice  thereof,  and  his  notice 
of  appeal  must  direct  the  attention  of  the  adverse  party  to  the 
i/BCi  that  such  order  will  be  the  subject  of  review  in  the  appellate 
court  (See  Dny  v.  OaSaWy  39  Cal.  693 ;  SperUng  v.  Oalfeey  7 
Mont.  514.)  This  court  will  not  consider  the  order  denying  the 
new  trial. 
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The  statement  in  the  record  cannot  be  considered  as  a  state- 
ment on  appeal,  because  it  has  neither  been  allowed  by  the  court, 
nor  does  it  contain  any  certificate  of  the  parties  or  their  attor- 
neys "that  it  has  been  agreed  upon  by  them,  and  is  correct." 
(See  §  435,  p.  178,  Comp.  Stats.;  Scherrer  v.  Hale,  aniCy  page  63, 
decided  at  this  term.  See,  also,  Raymond  v.  2%exton,  7  Mont. 
299,  and  cases  cited.)  Further:  No  brief  has  been  filed  by  the 
appellant,  calling  our  attention  to  any  error  contained  in  the 
judgment  roll  proper,  and  we  must  presume  that  there  is  none. 
Judgment  and  order  denying  a  new  trial  are  affirmed,  with  costs. 

LiDDELL,  J.,  and  Db  Wolfe,  J.,  concur. 


TERRITORY  OF  MONTANA,  Respondent,  v.  PENDRY, 

Appellant. 

AzFBAL — Rfeord-^VerdM,^kn  objection  on  appeal  ih*t  the  yerdict  is  contrary 
to  the  law  and  the  evidence  will  not  be  considered  where  the  record  containa 
none  of  the  evidence  and  the  indictment  !■  technically  perfect. 

iHsntrcnoifi—  BepHition  of  iiuilrucCtonc.— When  the  court  had  given  the  instmo- 
tion  in  substaiice  as  requested  by  the  defendant,  there  ia  no  error  of  which  the 
aoonsed  can  complain  in  the  refusal  of  the  court  to  repeat  the  instruction. 

Qmajxd  Jury  ^  JndictmerU — SkUutory  constimetion, — Section  145  of  the  Criminal 
Practice  Act  directs  that  in  the  investigation  of  any  charge  for  the  purpose  of 
Unding  an  indictment,  the  grand  jury  shall  receive  none  but  legal  evidence. 
SeU,  that  the  statute  was  directory  and  not  mandatory ;  that  it  was  the  duty  of 
the  grand  Jury  to  reject  illegal  evidence  whenever  aware  of  it,  but  that  the  law 
did  not  annul  an  indictment  for  such  cause,  as  it  was  not  one  of  the  grounda 
enumerated  in  section  Si06,  Criminal  Practice  Act ;  and  that  a  question  to  one  of 
the  grand  jnry  upon  motion  to  set  aside  the  indictment,  as  to  whether  he  knew 
what  was  legal  evidence,  was  properly  refused. 

l4aB0XVT  or  Cebtaih  Amucalb —  Proof  of  value.  —  Under  the  statute  which  declares 
the  theft  of  certain  animals,  whatever  their  value,  to  be  grand  larceny,  it  it 
unnecessary  to  allege  or  prove  any  particular  value  for  the  stolen  animal,  and 
that  it  had  some  value  may  be  inferred  by  the  jury  from  the  facta  and  drcum* 
itftnoes  in  the  case,  in  the  absence  of  direct  testimony. 

Appeal  from  Fird  Judicial  Distiicty  Beaverhead  County. 

The  defendant  was  tried  before  McConnell,  C.  J. 

Campbell  &  Duffy,  for  Appellant. 

l^he  court  erred  in  refusing  to  give  the  instructions  in  the 
exact  language,  as  requested  by  defendant,  when  such  instnv^ 
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tions  correctly  state  the  law.  (Qmrad  v.  Lindley,  2  Cal.  174; 
Bussd  V.  Amador,  3  Cal.  400;  Pe(yple  v.  Hurley,  8  Cal.  390; 
People  V.  Ramirez,  13  Cal.  172;  Peopfe  v.  WiUtama,  17  Cal. 
142;  People  v.  Lackauais,  32  Cal.  434.) 

The  court  erred  in  charging  the  jury  that  "in  the  crime  of 
stealing  a  steer  or  ox  it  is  not  necessary  to  prove  that  the  ox  is 
of  any  special  value.  To  constitute  grand  larceny,  it  is  enough 
if  be  is  of  any  value  whatever,  and  this  you  may  infer  from  any 
facts  and  circumstances  which  may  be  proven,  in  the  absence  of 
any  direct  evidence  on  that  point."  This  instruction  is  clearly 
erroneous. 

The  Montana  statute  does  change  the  rule  of  the  common  law. 
The  question  of  value  being  a  material  queetion  of  fact,  to  be 
proven  by  the  Territory,  could  only  have  been  proven  by  direct 
evidence  showing  the  market  value  of  the  property.  {State  v. 
Doqpke,  68  Mo.  208 ;  State  v.  James,  58  N.  H.  67;  2  Am.  Crim. 
Rep.  638 ;  4  Am.  Crim.  Rep.  348.) 

John  B,  dayberg,  Attorney-General,  for  the  Territory,  Re- 
spondent. 

A  careful  examination  of  the  instructions  refused,  and  the 
charge  given,  shows  that  the  court  gave  in  substance  all  the 
requests  that  were  proj>er.  This  is  sufficient.  {Boyce  v.  Oal, 
Stage  Co.  25  Cal.  460;  People  v.  Laehanais,  32  Cal.  433.)  The 
case  first  above  cited  overrules  the  earlier  cases  relied  on  by  the 
defendant's  counsel.  The  second  case  above  cited  declares  it  to 
be  safer  to  give  all  legal  instructions  as  requested,  but  that  it  is 
not  error  to  change  the  language.  {People  v.  Ah  Chung,  54 
Cal.  398 ;  People  v.  Murray,  41  Cal.  66 ;  People  v.  Vamum,  63 
Cal.  630.) 

The  charge  given  relative  to  the  value  is  correct.  The  crime 
is  a  statutory  one,  and  the  statute  specifically  says  "of  whatever 
value."  The  court  does  not  say  that  the  jury  need  not  find  any 
value,  ■  but  that  no  special  value  need  be  proven  by  direct  evi- 
dence. The  common-law  rule  is  changed  by  statute.  Under 
the  California  statute  the  element  of  value  does  not  enter  into 
the  definition  of  the  offense.  In  such  cases  it  is  not  necessary 
to  state  the  value  in  the  indictment.  {People  v.  Townsley,  39 
Cal.  405;  People  v.  Leehey,  4  Pac.  Coast  L.  J.  76.) 
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As  the  evideooe  was  not  oontained  in  the  transcript  there  is 
no  way  of  asoertaining  whether  the  charge  was  applicable  to  the 
evidence.    {Territory  v.  Bell,  5  Mont.  562.) 

LiDDELiiy  J. — The  defendant  was  indicted^  tried,  and  con- 
victed of  the  crime  of  stealing  a  steer,  and  from  an  order  over- 
ruling his  motion  for  a  new  trial  he  prosecutes  the  present  appeal. 

The  six  grounds  upon  which  he  relies  for  a  reversal  will  be 
considered  in  the  order  in  which  they  appear  in  his  motion. 

His  first  two  objections  are  that  the  verdict  is  contrary  to  the 
law  and  the  evidence;  both  of  which  may  be  summarily  dis- 
posed of  by  the  statement  that  the  record  contains  none  of  the 
evidence  used  u])on  the  trial,  while  the  indictment  is  technically 
perfect,  inasmuch  as  it  follows  the  words  of  the  statute,  and  the 
verdict  is  completely  responsive  so  the  indictment. 

The  third  objection  is  that  the  court  a  quo  erred  in  refusing 
to  give  the  instructions  asked  by  the  defendant.  An  inspection 
of  the  record  shows  that  the  instructions  requested  by  the  defense 
had  already,  in  substance,  been  given  by  the  court,  and  we  do  not 
think,  under  the  circumstances,  that  there  was  any  error  in  the 
trial  judge's  refusal  to  emphasize  by  repetition  the  charge  already 
given  in  behalf  of  the  accused.  If  the  court,  in  substance,  gives 
the  charges  asked,  there  is  no  error  of  which  the  accused  can 
complain.  {Boyce  v.  CW.  Stage  Co.  25  Cal.  460 ;  Terriiory  v. 
Oorbat,  3  Mont.  50.) 

The  fourth  objection  is  to  the  refusal  of  the  court  to  permit 
one  of  the  grand  jurors  to  answer  the  question  &s  to  whether  he 
knew  what  was  legal  evidence.  A  motion  had  been  filed  to  set 
aside  the  indictment  because  the  grand  jury  had  found  the  same 
upon  iUegal  evidence.  Section  145  of  the  Criminal  Practice  Act 
directs  that  in  the  investigation  of  any  charge  for  the  purpose 
of  finding  an  indictment  the  grand  jury  shall  receive  none  but 
legal  evidence.  In  the  very  nature  of  things,  the  statute  must 
be  directory,  and  not  mandatory.  When  we  consider  that  the 
investigations  before  grand  juries  are  often  necessarily  conducted 
by  men  not  skilled  in  the  law,  and  who  are  ignorant  of  the  rules 
of  evidence,  it  would  be  an  impossibility  to  prevent  evidence  of 
this  character  from  sometimes  getting  before  the  jury.  It  was 
never  the  intention  of  the  law-makers  that  an  indictment  should 
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be  set  aside  for  any  such  reason,  else  it  would  have  been  enumer- 
ated as  one  of  the  grounds  for  such  a  motion  in  section  206, 
Criminal  Practice  Act  The  statute  merely  directs  the  jury  to 
conduct  their  investigations  by  means  of  legal  evidence,  and  this 
they  are  to  do  to  the  best  of  their  knowledge  and  information. 
And  it  is  the  duty  of  the  jury  to  reject  illegal  evidence  in  their 
deliberations  whenever  they  become  aware  of  it.  But  the  law 
of  this  Territory  does  not  annul  an  indictment  for  such  a  cause^ 
and  the  trial  judge  was  correct  in  refusing  to  allow  the  ques- 
tion ;  it  was  irrevelant. 

This  brings  us  to  the  fifth  ground  in  the  motion  for  a  new 
trial,  and  which  contains  the  only  serious  reason  why  it  should 
be  granted.  The  defendant  asked  the  court  to  instruct  the  jury 
that  the  prosecution  should  prove  the  value  of  the  stolen  animal, 
but  the  trial  judge  refused  to  do  so,  and  instead  thereof  instructed 
the  jury  as  follows:  ''In  the  crime  of  stealing  a  steer  it  is  not 
necessiiry  to  prove  that  it  is  of  any  special  value  whatever,  to 
constitute  grand  larceny,  and  this  you  may  infer  from  any  facts 
and  circumstances  which  may  be  proven,  in  the  absence  of  any 
direct  evidence  upon  that  point."  Defendant  complains  that 
this  instruction  misstates  the  law.  By  the  laws  of  the  Territory, 
larceny  is  divided  into  grand  and  petit.  The  theft;  of  property 
under  fifty  dollars  in  value  is  petit  larceny,  while  to  steal  prop- 
erty of  that  or  greater  value  than  that  sum  constitutes  the  crime 
of  grand  lai'ceny.  But  whoever  steals  a  steer  or  certain  other 
enumerated  animals,  of  whatever  value,  commits  the  crime  of 
grand  larceny;  the  punishment  for  which  is  particularly  speci- 
fied in  the  section  defining  the  crime.  It  is  undoubtedly  the 
common-law  rule  that  the  property  stolen  must  have  some  appre- 
ciable value  to  be  a  subject  of  larceny,  and  prior  to  the  time  of 
George  IV.  it  was  alwaya  necessary  to  stat^  the  value  of  the 
stolen  property  in  the  indictment,  in  order  to  distinguish  between 
the  two  offenses  of  grand  and  petit  larceny,  the  punishment  for 
the  two  crimes  being  difierent,  and  this  is  the  reason  for  the  rule 
as  stated  by  East,  Hale,  and  Blackstone.  But  when  the  distinc- 
tion between  grand  and  petit  larceny  was  abolished,  during  the 
reign  of  George  IV.,  it  is  not  necessary  to  state  or  prove  the 
value  of  the  article  stolen.  (Archbold's  Criminal  Pleading  and 
Practice,  marg.  p.  364.    See  "  Form,"  marg.  p.  354.) 
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In  proeecutions  for  cattle  stealiog,  under  ihe  statute  which 
declares  the  theft  of  certain  animals,  whatever  their  value,  to  be 
.gcand  larceny,  it  is  unnecessary  to  allege  or  prove  any  particu- 
lar value  for  the  stolen  animal.  Only  such  domestic  animals 
are  enumerated  by  the  statute  as  are  universally  acknowledged 
to  be  valuable,  and  the  same  punishment  is  meted  out  to  the 
offender,  without  any  regard  to  its  value.  That  the  property 
was  of  some  value  may  be  inferred  by  the  jury  from  the  facts 
and  circumstances  in  the  case,  even  though  there  be  no  direct 
testimony  upon  the  point.  There  was  no  error  in  this  instruo- 
tion.  {Htrndtm  v.  Staie,  13  Ark.  66;  Lopez  v.  SUde,  20  Tex. 
781;  People  v.  Taumsley,  39  Cal.  405;  BUUe  v.  Wells,  25  La.  An. 
372 ;  State  v.  Thcmas,  28  I^a.  An.  827 ;  1  Bishop  on  Criminal 
Procedure,  §  e^l5;  Wharton's  Criminal  Procedure  [8th  ed.], 
§  215;  Bishop  on  Statutory  Crimes,  §  427,  and  authorities  there 
cited.)  There  are  some  decisions  to  the  contrary  effect,  but  they 
can  all  be  readily  reconciled  upon  some  special  reason  or  rule 
which  does  not  apply  in  this  case. 

The  last  ground  in  the  motion  to  set  aside  the  verdict  is  evi- 
dently frivolous.  Defendant  insists  that  the  court  erred  in  deny- 
ing the  motion,  '^  for  the  reasons  stated  in  open  court.''  Doubtless 
the  reasons  given  by  his  counsel  in  open  court  why  the  verdict 
should  be  set  aside  were  very  convincing  and  conclusive  to  both 
the  defendant  and  his  counsel,  but  not  having  found  them 
reduced  to  writing  and  contained  in  the  motion,  this  court  is 
relieved  from  considering  them. 

There  is  no  error  in  the  order  appealed  from,  which  is  there- 
fore affirmed,  at  cost  of  appellant. 

Blake,  C.  J.,  and  De  Wolfe,  J.,  concur. 

Bach,  J.  (concurrifig).  —  I  agree  with  the  result  in  this  case, 
but  I  am  forced  to  dii^sent  from  the  reasoning  of  the  majority 
opinion  upon  the  fourth  objection  raised  upon  the  appeal.  The 
majority  opinion  seems  to  decide  that  an  indictment  cannot  be 
quashed  upon  the  ground  that  it  was  founded  on  illegal  testi- 
mony, under  any  circumstances,  and  declares:  ''It  was  never 
the  intention  of  the  law-makers  that  an  indictment  should  be 
set  aside  for  any  such  reason,  else  it  would  have  been  enumerated 

one  of  the  grounds  for  such  a  motion  in  section  206  of  the 
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Criminal  Practice  Act/^  I  am  of  the  opinion  tliat  said  section 
permits  the  quashing  of  the  indictment  when  it  is  not  properly 
found,  and  when  that  fact  is  brought  to  the  notice  of  the  court 
through  l^al  means.  The  (majority  opinion  confines  such  a 
motion  to  the  grounds  of  indorsement  and  presentment  of  the 
indictment,  under  subdivision  1,  section  206.  On  the  other 
hand,  I  find  three  grounds  contained  in  that  subdivision :  1st. 
When  the  indictment  is  not  found  as  prescribed  by  this  act.  2d. 
When  the  indictment  is  not  indorsed  as  prescribed  by  this  act. 
3d.  When  it  has  not  been  presented  as  prescribed  by  this  act. 
In  other  words,  I  think  that  a  comma  should  be  placed  between 
the  word  "  found  '^  and  the  word  "  indorsed."  I  reach  this  con- 
clusion because:  1st.  The  expression  ''found  indorsed,"  as  it 
occurs  in  the  subdivision  of  section  206,  means  nothing  more 
than  "  indorsed,"  the  word  "  found  "  adding  nothing  to  the  word 
"indorsed."  2d.  The  expression  "found"  has  a  well-defined 
meaning  in  the  criminal  law  regarding  indictments.  3d.  The 
section  is  evidently  taken  from  the  Code  of  California,  and  has 
been  so  construed.  (See  §  996,  Deering's  Pen.  Code  Cal.,  and 
case  cited  in  the  notes.)  4th.  In  the  case  of  Territory  v.  HaH, 
7  Mont.  42,  Mr.  Justice  McLeary  expresses  the  opinion  which 
would  seem  to  limit  the  meaning  of  the  subdivision  to  the  two 
grounds  of  indorsement  and  presentment ;  but  it  will  be  seen 
that  the  learned  judge  held  that  a  motion  would  lie  when  based 
upon  the  improper  finding.  A  reference  to  the  California  author- 
ities sustains  the  result  in  the  Hart  Ckise,  and  further  proves 
that  the  proper  remedy  was  a  motion  to  quash,  upon  the  ground 
that  the  indictment  was  "not  found  as  prescril)ed  by  this  act." 
(See  People  v.  Southwelly  46  Cal.  141;  People  v.  Cb%,  54  Cal.  37.) 
I  accept,  then,  the  conclusion  that  a  motion  to  quash  an  indict- 
ment may  be  based  upon  the  ground  that  the  same  "  was  not 
found  as  prescribed  by  this  act."  It  is  necessary  now  to  deter- 
mine what  is  meant  by  the  expression,  "the  finding  of  an  indict- 
ment." The  finding  of  an  indictment  is  a  proceeding  which 
commences  by  an  investigation  undertaken  by  a  grand  jury,  and 
based  only  upon  legal  testimony,  and  which  ends  by  an  indict- 
ment voted  for  by  at  least  twelve  members  of  the  grand  jury. 
It  is  the  legally  declared  result  of  an  investigation  based  upon 
legal  evidence.     If  twelve  members  of  the  grand  jury  do  not 
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yote  in  favor  of  the  iDdictmeiit^  the  indictment  cannot  be  found; 
if  there  is  not  legal  evidence  before  the  grand  jury,  upon  which 
an  indictment  can  be  based,  an  indictment  cannot  be  found ;  and 
if  it  is  made  to  appear  to  the  court,  at  the  proper  time  and  through 
the  proper  channel,  that  less  than  twelve  grand  jurors  voted  for 
the  indictment,  or  that  there  was  no  legal  evidence  before  the 
grand  jurv  upon  which  to  base  the  indictment,  then,  in  mj 
Opinion,  the  court  should  sustain  a  motion  to  quash  the  indict* 
ment  upon  the  grouud  that ''  it  was  not  found  as  prescribed  bj 
this  act.^'  There  are  many  reasons  why  such  a  motion  should 
be  granted.  The  finding  of  an  indictment  raises  a  presumption 
of  guilt  in  the  minds  of  the  people,  especially  when  the  grand 
jury  is  directed  not  to  return  an  indictment  unless  in  their  opin- 
ion there  is  evidence  before  them  sufficient  ^Ho  warrant  a  trial 
jury  in  a  conviction/'  Great  expense  is  thrown  upon  the 
defendant,  and  upon  the  public,  in  defending  and  prosecuting 
the  action.  In  my  own  short  experience  upon  the  bench,  I  had 
occasion  to  direct  a  jury  to  bring  in  a  verdict  "Not  guilty''  in 
a  case  where  the  defendant  was  charged  with  the  crime  of  mur- 
der. The  foreman  of  the  grand  jury  afterwards  told  me :  "  We 
knew  that  there  was  no  evidence  before  us  to  sustain  the  indict- 
ment, but  we  were  told  that  evidence  would  be  furnished  at  the 
trial,  if  we  would  find  the  indictment."  The  prosecuting  attor- 
ney was  not  present  at  the  investigation  before  the  grand  jury, 
and  when  the  prosecution  rested,  and  the  motion  was  made  by 
the  defendant  that  the  court  direct  the  jury  to  return  the  ver- 
dict, "Not  guilty,"  the  prosecuting  attorney  promptly  rose  aud 
declared  that  he  could  not  resist  the  motion.  Suppose  that  a 
motion  to  quash  the  indictment  was  made  upon  such  a  showing, 
admitted  by  the  prosecuting  attorney,  could  not  the  court  grant 
the  motion?  If  the  defendant  in  the  case  was  innocent,  great 
injustice  was  done  to  him  by  the  law,  and  a  useless  expense  was 
thrown  upon  the  people.  On  the  other  hand,  if  the  defendant 
was  guilty  great  injustice  was  done  to  the  people,  for  the  defend- 
ant is  safe  from  further  prosecution.  It  is  the  practice  and  the 
law  to  indorse  upon  the  iudictinent  the  names  of  all  material 
witnesses.  This  does  not  mean  only  the  names  of  those  who 
were  before  the  grand  jury.  If  it  were  shown  to  the  court  that 
there  were  absolutely  no  witnesses  before  the  grand  jury,  or  if  it 
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were  shown  to  the  ooart  that  the  only  witoeas  befoxe  the  grand 
jury  was  inoompetent,  ooald  not  the  court  grant  a  motion  to 
quash  the  indictment  upon  the  ground  that  '4t  was  not  found 
as  prescribed  by  the  act?''  I  think  that  it  would  be  the  duty 
of  the  court  to  grant  the  motion. 

The  following,  cases  are  in  point:  8Ude  ▼•  Fdlow8y  2  Hsyw. 
(N.  C.)  340.  The  opinion  is  short,  and  is  herein  given  in  full, 
(Taylor,  J.) :  '^  The  person  who  is  to  be  entitled  to  a  restitU'p 
tion  of  possession,  in  case  of  a  conviction  on  an  indictment  of 
forcible  entry,  cannot  be  a  witness  on  the  trial;  and  if  the 
indictment  has  been  found  on  his  single  testimony,  it  ought  to 
be  quashed/'  In  State  v.  Froiadhf  16  Minn.  296,  a  motion  to 
set  aside  (or  quash)  an  indictment  was  granted  because  the 
defendant  was  required  by  the  grand  jury  to  testify  before  them, 
and  did  so  testify,  concerning  a  charge  against  himself  pending 
before  them.  The  statute  of  Minnesota  r^ulating  the  practice 
on  and  enumerating  the  grounds  for  a  motion  to  quash  an 
indictment  is  similar  to  the  said  section  206  in  the  Montana 
Compiled  Statutes. 

In  People  v.  Moore j  65  How.  Pr.  177,  a  motion  to  quash  an 
indictment  was  granted  upon  the  ground  that  it  was  improperly 
found.  The  motion  was  based  upon  affidavits  showing  that  the 
wife  of  the  defendant  was  introduced  as  a  witness  before  the 
grand  jury,  without  the  consent  and  against  the  will  of  her  hus- 
band, the  defendant,  and  that  her  testimony  was  vitally  materiaU 
The  opinion  of  Osborn,  J.,  in  People  v.  Briggs^  60  How.  Pr. 
17,  seems  to  present  the  proper  rule,  one  which  preserves  the  pre- 
sumption of  the  validity  of  an  indictment  to  the  fullest  extent 
warranted  by  law,  and  one  which  provides  a  remedy  against  the 
ill^al  action  of  a  grand  jury.  The  learned  judge  says  (see  p. 
41) :  ^^  The  law  requires,  and  the  grand  jury  are  always  charged, 
that  no  indictment  should  be  presented  unless  the  guilt  of  the 
accused  is  clearly  established  by  credible,  l^al,  and  competent 
testimony.  It  may  be  said,  and  truthfully,  that  no  indictment 
could  ever  stand  if  it  was  to  be  set  aside  because  some  ill^^ 
evidence  was  admitted.  The  grand  jurors  are  not  lawyers,  and 
it  often  happens  that  questions  are  put  and  evidence  elicited  that 
would  not  be  allowed  in  court  Shall  every  indictment,  there- 
fbrcy  be  set  aside?    I  answer,  by  no  means.    Where  there  is 
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sufBcient  evidence  to  warrant  the  finding  of  a  bill,  no  court 
would  set  it  aside  for  technical  illegalities,  which  it  is  apparent 
did  not  and  could  not  have  influenced  the  action  taken/' 

In  the  case  referred  to  the  learned  judge  granted  the  motion 
to  quash  the  indictment.  The  motion  was  based  upon  an  affi- 
davit showing  the  same  state  of  facts  as  appeared  in  the  case  of 
People  V.  MoorCj  svpra.  See,  also,  People  v.  Hulbidj  4  Denio, 
135,  in  which  that  learned  jurist,  Mr.  Justice  Bronson,  takes 
the  same  position.  The  authorities  and  citations  seem  to  me 
conclusive  upon  the  point  that  in  some  cases  the  law  permits, 
and  public  policy  demands  the  granting  of  a  motion  to  quash 
an  indictment  upon  the  ground  that  the  same  was  not  properly 
found.  I  shall  not  undertake  to  enumerate  the  causes  for  which 
such  a  motion  would  lie.  Without  expressing  any  opinion  as  to 
the  propriety  of  examining  the  grand  jury  in  support  of  such  a 
motion,  I  am  firmly  convinced  that  the  court  below  was  correct 
in  not  allowing  defendant's  counsel  to  ask  the  question  which  is 
made  the  ground  of  error  in  this  appeal.  The  counsel  asked 
the  foreman  of  the  grand  jury  this  question :  '^Do  you  know 
what  legal  evidence  is?  '^  Whetlier  or  not  the  grand  jurors  did  80 
know  was  immaterial.  The  only  proper  question  of  that  nature 
would  be:  '^Did  the  grand  jury  receive  and  act  upon  illegal 
evidence?''  That  question  was  put  by  the  court,  and  waa 
answered  in  the  negative.    There  was  no  error  in  this  ruling. 


UNITED  STATES,  Appellant,  v.  KING  et  al..  Re- 

8PONDENT8. 

Cakcellatiox  of  Pj^Tarr--*  Pleading.  — Under  Boetion  2835,  Bevised  BUtates  ol 
the  United  States,  the  certificate  of  the  tnryeyor-general  is  evidence  of  the 
rafBcieucj  of  the  work  performed  and  improremente  made  upon  a  mining 
claim  in  his  State ;  and  in  an  action  to  annul  a  patent  it  is  error  to  strike  out 
of  the  ansirer  an  averment  that  the  snrveyor-general  for  Montana  took  the  evi« 
denoe  required  by  law,  and  decided  that  the  defendants  had  performed  work  and 
placed  improvements  upon  the  claim  of  the  value  of  five  hundred  dollars. 

MzKiNo  Glmsm. — Evidence. — Where  the  complaint  in  such  action  alleged  in  sub* 
stance  that  the  patentees  did  not  discover  any  mineral  lead,  ledge,  or  vein  of 
rock  in  place,  bearing  gold  or  other  metals,  and  the  evidence  is  conflicting  upon 
the  point,  proof  &at  the  claim  was  deemed  valuable  for  mining  purposes  waa 
held  sufficient,  and  the  pstentees  were  not  obliged  to  show  that  there  was  a  rea- 
sonable probability  of  the  claim  becoming  a  source  of  profit  to  constitute  a  mine 
witiilp  the  meaning  of  the  statale. 
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Appecdfrom  Seeond  Judicial  District^  Silver  Bow  Chwniy. 

The  cause  was  tried  before  Galbraith,  J.,  at  the  Deoember 
term,  1887.  There  was  a  general  verdict  and  special  findings 
submitted  to  the  jury,  and  the  findings  were  for  the  United 
States.  A  decree  was  drawn  in  accordance  therewith,  cancel- 
ing the  patent  to  the  Hesperus  lode.  The  plaintiff  appeals 
from  an  order  of  De  Wolfe,  J.,  at  the  May  term,  1888,  grant- 
ing a  new  trial. 

Robed  B.  Smith,  United  States  Attorney,  and  TT.  F.  Pember- 
tbUy  of  counsel,  for  Appellant. 

The  granting  or  refusing  of  a  new  trial  is  a  matter  in  the 
discretion  of  the  trial  judge.  £8{>ecially  is  this  true  where  the 
evidence  is  conflicting.  (^Oiauvin  v.  ValUon^  7  Mont.  584.) 
But  we  apprehend  that  this  statement  and  the  opinion  above 
cited  ought  to  be  taken  cum  grano  Balis.  We  do  not  believe 
that  it  was  intended  by  the  court  in  tiie  above  opinion  to  say 
that  in  a  chancery  case,  where  the  judge  made  and  adopted  his 
own  findings,  and  where  he  was  not  bound  by  the  findings  of 
the  jury,  that  his  successor,  or  any  other  judge,  ought  to  grant 
a  new  trial  on  the  facts  where  the  evidence  is  conflicting.  The 
true  rule  is  laid  down  in  Orr  v.  Haskell,  2  Mont.  225. 

If  the  complaint  was  defective  in  not  showing  that  the 
action  was  brought  by  the  authority  of  the  attorney-general 
the  respondents  should  have  pointed  out  the  defect  in  their 
demurrer,  or  else  have  demurred  for  want  of  proper  parties, 
under  the  fourth  subdivision  of  section  87,  Code  of  Civil  Pro- 
cedure. If  the  action  should  not  be  brought  except  on  the 
order  of  the  attorney-general,  this  authority  was  shown  on 
motion  for  new  trial,  and  can  be  shown  on  appeal.  (United 
States  V.  WcHtem  Pacific  R.  R.  Oo.  108  U.  8.  510,  511.) 

The  United  States  government  can  maintain  an  action  to 
cancel  its  own  patent  where  it  is  charged  that  the  patent  was 
procured  by  fraud,  notwithstanding  the  fact  that  the  officers  of 
the  interior  department  or  the  general  land  office  have  passed 
upon  the  proof  adduced  on  the  application.  {Moffat  v.  United 
States,  112  U.  S,  24.) 

There  was  no  error  in  the  instruction  given  by  the  court, 
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defining  what  class  of  lands  is  patentable  as  mineral   land. 
{D^eback  v.  Hawke,  115  U.  S.  392.) 

W.  W.  Dixonj  and  William  Scallon,  for  Respondents. 

A  patent,  even  if  it  be  obtained  by  fraud,  conveys  the  le^l 
title,  and  grantees  of  patentees  also  take  such  title.  {Smelting 
Co.  V.  Kemp,  106  U.  8.  447;  United  States  v.  Mincyr,  114  U.  S. 
241;  Cblorado  &  I.  Co.  v.  United  SLatea,  123  U.  S.  307.)  If 
ho^na  fdej  patent  cannot  be  canceled.  (  United  States  v.  Minor, 
supra;  Colorado  &  L  Co.  v.  United  States,  supra;  United  States 
V.  MarshaU  M.  Co.  129  U.  8.  679,  in  fine.) 

The  complaint  is  iusufiicient  in  that  it  does  not  allege  any 
tender  of  the  purchase  money,  or  ofier  to  return  it.  The 
defendants  in  their  fifth  defense  averred  that  no  offer  had  l)een 
made  to  return  the  amounts  paid  out  by  them  in  procuring  the 
patent  and  the  purchase  of  the  land,  nor  had  any  demand  beeu 
made  for  the  surrender  of  the  projierty.  The  court  erred  in 
striking  out  the  defense.  {United  States  v.  Wiitey  17  Fed.  Rep. 
661,  and  cases  cited;  United  States  v.  San  Jtzcinto  Tin  Co.  125 
TJ.  8.  273.)  The  decision  in  United  States  v.  Minor,  114  U.  8. 
241,  does  not  affect  the  principle  as  applied  to  the  case  at  bar; 
for  it  rests  entirely  on  section  2262  of  the  Revised  8tatute8  of 
the  United  8tates. 

The  complaint  does  not  all^  any  imposition  on  the  surveyor- 
generaPs  ofiSce,  nor  any  collusion  with  the  officers  of  plain tiff^ 
but  charges  imposition  upon  the  roister  and  receiver  by 
means  of  the  affidavits  all^^,  admitting  the  filing  of  the  papers 
required  by  law.  The  surveyor-general's  certificate  is  therefore 
oonclusive.    {UnUed  States  v.  Ir(m  Silver  Co.  128  U.  8.  685.) 

The  complaint  should  show  tlie  authority  of  the  attorney- 
general  for  the  action.  {United  States  v.  Utroekmorton,  98  U.  S. 
68;  United  States  v.  San  Jacinto  Tin  Co.  125  U.  8.  273.) 

A  patent  cannot  be  set  aside  where  the  evidence  is  conflicting, 
or  where  there  is  a  preponderance  merely.  ( UnUed  States  v. 
Maxwdl  Land  Grant  Co.  121  U.  8.  325;  Colorado  Coal  and 
Iran  Co.  ▼.  United  States;  United  States  v.  San  Jaeinto  Hn  Co.; 
United  States  v.  MarshaU  M.  Co.,  and  United  States  v.  Iron 
BUoer  Co.,  already  cited.) 

The  daim  of  appellant  is,  that  to  be.  open  to  location  or 
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patent,  a  vein  must  actually  be  shown  up  to  be  of  sufficient 
extent  and  value  for  profitable  mining.  In  other  words,  that 
a  mine  must  be  discovered.  This  is  clearly  erroneous.  {Iron 
Sitver  Co.  v.  Cheesman,  116  U.  S.  529;  North  Noonday  Co,  v. 
Orient  Co.  9  Morrison,  629 ;  6  Sawy.  299 ;  StecmB  v.  GUI,  1 
Morrison,  676 ;  FooU  v.  National  M.  Cd.  2  Mont.  402 ;  jETot- 
rinffton  v.  Chambera,  3  Utah,  94.) 

Blake,  C.  J. — The  jury  in  this  case  retnrned  a  general  ver- 
dict and  special  findings,  which  were  approved  and  adopted  by 
the  court,  and  a  decree  was  entered  aocordingly.  A  motion  for 
a  new  trial  was  heard  and  sustained  by  the  successor  of  the 
judge  who  tried  the  cause,  and  from  this  order  the  appeal  baa 
been  taken.  The  action  was  commenced  for  the  purpose  of 
canceling  and  annulling  a  patent  which  had  been  issued  by  the 
United  States  to  the  respondents  for  the  '*  Hesperus''  lode  min* 
ing  claim.  The  complaint  alleges,  in  substance,  that  the  re* 
spondeuts  did  not  discover  any  mineral  lead,  ledge,  or  vein  of 
rock  in  place  bearing  gold  or  other  metals,  and  did  not  perform 
labor  or  make  any  improvements  on  the  Hesperus  Claim  of  the 
value  of  $600.  These  jconstituted  the  main  issues  upon  which 
the  testimony  was  introduced.  The  transcript  does  not  contaia 
the  reasons  which  influenced  the  action  of  the  court  below,  but 
we  have  no  difficulty  at  arriving  at  our  decision.  The  highest 
court  of  the  land  has  clearly  defined  the  legal  principles  wliich 
govern  this  action.  In  Maxwell  Land  Grant  Caae,  121  U.  S. 
381,  Mr.  Justice  Miller  delivered  the  opinion,  and  said:  ^'We 
take  the  general  doctrine  to  be  that  when,  in  a  court  of  equity, 
it  is  proposed  to  set  aside,  to  annul,  or  to  correct  a  written 
instrument  for  fraud  or  mistake  in  the  execution  of  the  instru- 
ment itself,  the  testimony  on  which  this  is  done  must  be  dear, 
unequivocal,  and  convincing,  and  that  it  cannot  be  done  upon  a 
bare  preponderance  of  evidence  which  leaves  the  issue  in  doubt. 
If  the  proposition  as  thus  laid  down  in  the  cases  cited  is  sound 
in  regard  to  the  ordinary  contracts  of  private  individuals,  how 
much  more  should  it  be  observed  where  the  attempt  is  to  anaol 
the  grants,  the  patents,  and  other  solemn  evidences  of  title  ema- 
nating from  the  government  of  the  United  States  under  its  offi*- 
dal  seal.    In  this  chw  of  cases^  the  respeot  due  to  a  patent  the 
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pFesamptiozifl  that  all  the  preceding  steps  required  by  the  law 
had  been  obeerved  before  its  issue,  the  immeDse  importanoe  and 
tiecessity  of  the  stability  of  titles  dependent  upon  these  official 
instruments,  demand  that  the  effort  to  set  them  aside,  to  annul 
them,  or  to  correct  mistakes  in  them,  should  only  be  successful 
when  the  allegations  on  which  this  is  attempted  are  clearly  stated, 
and  fully  sustained  by  proo£  It  is  not  to  be  admitted  that  the 
titles  by  whidi  so  much  property  in  this  country  and  so  many 
lights  are  held,  purporting  to  emanate  from  the  authoritative 
sction  of  the  officers  of  the  goveruroeut,  and,  as  in  this  case, 
under  the  seal  and  signature  of  the  President  of  the  United 
States  himself,  shall  be  dependent  upon  the  hazard  of  successful 
fesistance  to  the  whims  and  caprices  of  every  person  who  choosea 
to  attach  them  in  a  court  of  justice;  but  it  should  be  well  under* 
«tood  diat  only  that  class  of  evidence  which  commands  respect^ 
wid  that  amount  of  it  which  produces  conviction,  shall  make 
each  an  attempt  successful/'  This  doctrine  has  been  affirmed 
in  other  cases.  {Oolorddo  Cbal  Oo.  v.  United  Staiett,  123  U.  S. 
307;  United  States  v.8an  Jacinto  Tin  Co.  12b  \J.  8.  273;  United 
States  v.  Irm  SUver  Mining  Oo.  128  U.  8.  673;  United  States  y. 
Manhatt  ARning  Oo.  129  U.  S.  679.)  In  Colorado  Coal  Co.  y. 
United  States^  supra,  Mr.  Justice  Matthews,  iu  commenting  upon 
Ifae  language  of  Mr.  Justice  Miller,  supra,  says :  ^  It  thus  appears 
that  the  title  of  the  defendants  rest»  upon  the  strongest  presump- 
tions of  fact,  which,  although  they  may  be  rebutted,  nevertheless 
eaa  be  overthrown  only  by  full  proofs  to  the  contrary,  clear, 
convincing,  and  unambiguous.  The  bunion  of  producing  these 
proofs,  and  establishing  the  conclusion  to  which  they  are  directed, 
rests  upon  the  government.'^ 

The  evidence  is  before  us,  and  fails  to  be  of  the  quality  that 
is  required  upon  the  questions  in  dispute  of  the  United  States  in 
similar  proceedings.  Since  the  trial  of  this  case  in  the  court 
below,  the  decision  in  United  Slates  v.  Iron  Silver  Mining  G>. 
tiipra,  was  announced,  and  eliminated  the  issue  respecting  the 
value  of  the  labor  and  improvements  upon  the  Hesperus  Claim* 
Tliis  seems  to  have  been  the  main  ground  relied  on  by  the  gov** 
tmment;  and  while  the  testimony  is  conflicting,  the  jury  found 
fluch  value  to  be  the  sum  of  $377.  The  opinion  by  Mr.  Justice 
I^d  is  so  plain  as  to  render  needless  any  further  examinatiooi 
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and  we  cite  this  excerpt :  '^  The  suffidency  of  the  work  performed 
and  improvements  made  upon  each  of  the  claims  patented  was 
shown  by  the  certificate  of  the  surveyor-general  of  the  United 
States  for  the  State  in  which  the  claims  are  situated.  The  stat* 
ute  makes  his  certificate  evidence  of  that  fact.  (Bev.  Stats. 
§  232«5.)  ....  He  was  fully  informed  of  the  character  and 
value  of  the  labor  performed,  and  improvements  made,  through 
his  deputy,  who  had  personally  examined  them,  and  estimated 
their  cost,  and  also  secured  affidavits  of  others  on  that  subject. 
Their  sufficiency,  both  as  to  the  amount  and  character,  were 
matters  to  be  determined  by  him  from  his  own  observation,  or 
from  the  testimony  of  parties  having  knowledge  of  the  subject; 
and  in  such  cases,  where  there  are  no  fraudulent  representations 
to  him  respecting  them  by  the  patentee,  his  determination,  unless 
corrected  by  the  land  department  before  patent  issues,  must  be 
taken  as  .conclusive.  His  estimate  here,  in  both  particulars,  was 
subject  to  be  examined  by  the  department  before  the  patents 
were  issued;  and  any  alleged  error  in  it  cannot  afterwards  be 
made  ground  for  impeaching  their  validity/'  There  is  no  testi- 
mony that  the  patentees  in  this  case  made  any  misrepresentations 
to  the  officers  of  the  United  States.  On  the  contrary,  the  an- 
swer sets  forth  that  the  surveyor-general  of  the  United  States 
for  Montana  took  the  evidence  required  by  law,  and  considered 
the  affidavits  of  the  surveyors,  chainmen,  and  other  officers,  and 
also  of  disinterested  witnesses,  and  decided  that  the  respondents 
had  performed  work  and  placed  improvements  upon  the  Hes- 
perus Claim  of  the  value  of  at  least  $500.  The  court  sustained 
the  motion  of  counsel  for  the  appellant  to  strike  out  this  aver- 
ment as  being  immaterial;  and  it  is  now  apparent  from  the 
recent  decision  of  United  StaieB  v.  Iron  Silver  Mming  Oo.  wpra, 
that  this  ruling  was  erroneous. 

It  will  be  seen  from  a  slight  investigation  that  the  evidence 
upon  the  remaining  issue  is  not  '^ clear,  convincing,  and  unam- 
biguous''  for  the  United  States.  The  complaint  alleges  that 
the  tract  in  controversy,  before  the  location  of  the  Hesperus 
Claim,  '^was  vacant  mineral  lands  of  the  United  States." 
Michael  Hickey  filed  an  adverse  claim  during  the  period  when 
the  application  of  the  respondents  for  a  patent  was  being  adver- 
tised; and  among  other  findings  by  the  jury  is  one  that  a  min- 
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eral-bearing  quartz  vein  was  discovered  by  King  d  al.  within 
the  boandaries  of  the  Hesperus  Claim.  There  was  also  a  contest 
with  the  owners  of  the  Yellow  Jack  Claim ;  and  one  of  the  wit- 
oesses  for  the  appellant  stated,  on  cross-examination,  '^  I  have 
jumped  this  ground  for  a  quartz  claim.''  These  facts  tend  to 
prove  that  the  Hesperus  Claim  was  deemed  valuable  for  mining 
purposes.  It  is  not  necessary  to  analyze  the  testimony,  but  it  is 
sufficient  to  say  that  there  is  a  substantial  conflict  upon  this  sub- 
ject. The  jury  evidently  acted  upon  the  theory— which  some 
expressions  in  tlie  instructions  appear  to  support — that  the 
respondents  were  obliged  to  show  that  there  was  a  reasonable 
probability  that  the  Hesperus  Claim  would  become  a  source  of 
profit  to  constitute  a  mine,  within  the  meaning  of  the  statute. 
This  matter  is  no  longer  debatable.  In  Iron  Silver  Mining  Cb. 
V.  Cheesmany  116  U.  8.  538,  a  charge  of  the  court  below  was 
approved  that  embodied  this  definition:  ''On  the  other  hand, 
with  well-defined  boundaries,  very  slight  evidence  of  ore  within 
such  boundaries  will  prove  the  existence  of  a  lode.  Such  bound- 
aries constitute  a  fissure;  and  if,  in  such  fissure,  ore  is  found, 
although  at  considerable  intervals,  and  in  small  quantities,  it  is 
called  a  'lode'  or  'vein.'"  (See,  also,  Moxon  v.  WUkinaony  2 
Mont.  424;  Foote  v.  Natumal  Mining  Co.  2  Mont.  402;  Freezer 
V.  Sweeney y  8  Mont.  508;  Overman  Mining  Cb.  v.  Corcoran,  15 
Nev.  147 ;  North  Mining  Cb.  v.  Orient  Mining  Co.  6  Sawy.  299.) 
When  these  authorities  are  applied  to  the  evidence  in  the  record, 
the  result  will  be  unfavorable  to  the  appellant.  The  order  of 
the  court  in  sustaining  the  motion  for  a  new  trial  is  affirmed, 
with  costs. 

Leddell,  J.,  and  Bach,  J.,  concur. 


SILVER    BOW    COUNTY,    Appellant,    v.    STRUM- 

BAUQH,  Respondent. 

COMmronovAL  Itkw— Criminal  eo<(ff.— Section  468,  third  diTifllon,  Oompikd 
Statates,  craatiDg  a  lien  npon  the  real  estate  and  mining  claims  of  any  person 
for  thA  payment  of  any  Jixdgment  for  fine  or  ooets,  which  may  he  imposed  apon 
him  for  a  criminal  offense,  such  lien  to  take  effect  from  the  time  of  his  arresti 
is  not  nnoonstitotional,  and  does  not  enoamber  his  property  without  due  proocM 
of  law. 
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82  Silver  Bow  County  v.  Strumbattoh.    [July  T^ 

JxjDQKXST-^Forecioaure  of  lien, -^Whefe  the  defendant  in  snch  ctse  oonveyt  the 
property  after  urest  and  before  the  Jndgment  is  docketed,  the  proper  remedj 
for  the  enforcement  of  the  Judgment  ia  an  action  against  the  defendant  and 
grantee  to  forecloee  the  lien. 

Appeal  from  Second  Judicial  Distiidy  Silver  Bow  CkmrUy. 

De  Wolfe,  J.,  sustained  the  demurrer  to  the  complaiut. 

William  H.  De  WiU,  for  Appellant. 

Robinson  &  Stapldon^  for  Respondent. 

Blake,  C.  J. — The  appellant,  as  the  board  of  county  com- 
missioners of  the  county  of  Silver  Bow,  commenced  this  suit  to 
recover  the  costs  of  a  criminal  action,  and  obtain  a  decree  for 
the  sale  of  certain  real  estate.  The  court  below  sustained  a 
demurrer  upon  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  upon  the  failure 
of  the  county  attorney  to  amend  his  pleading,  entered  a  judg- 
ment for  the  respondent.  The  following  allegations  of  this  com- 
plaint must  be  deemed  facts  upon  the  hearing  of  this  appeal : 
Charles  Clayton  was  arrested  August  10,  1887,  in  Silver  Bow 
County,  by  the  sheriff,  upon  the  charge  of  the  murder  of  Zedoc 
C.  Maddux,  The  grand  jury  of  said  county,  at  a  term  of  the 
District  Court,  returned  October  6,  1887,  a  bill  of  indictment 
charging  said  Clayton  with  the  crime  of  murder  in  the  first 
degree  for  the  killing  of  said  Maddux.  At  a  regular  term  of 
said  court,  the  jury  in  the  case  of  the  Territory  of  Montana 
against  said  Clayton  returned  May  23,  1888,  a  verdict  of  guilty 
of  murder  in  the  second  d^ree.  Said  court  sentenced  said  Clay- 
ton, June  15,  1888,  to  imprisonment  in  the  territorial  prison 
for  the  term  of  fifteen  years,  and  ordered  that  a  civil  judgment 
be  entered  against  him  for  the  costs  of  the  prosecution  of  said 
cause,  amounting  to  the  sum  of  $1,581.65.  Said  judgment 
was  then  entered,  and  has  not  been  satisfied,  and  there  was  due 
to  the  appellant  thereon  at  the  commencement  of  this  action  the 
sum  of  $1,617.14.  On  August  10,  1887,  when  said  Clayton 
was  arrested,  as  hereinbefore  set  forth,  he  was  the  owner  of  cer- 
tain real  estate  in  said  county  of  Silver  Bow,  consisting  of  land 
containing  about  eighty  acres,  and  a  water  right.  William  H. 
Strumbaugh,  the  respondent,  purchased  ofiteid  Clayton,  Novem- 
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ber  5,  1887,  said  real  estate,  and  received  a  deed  therefor,  which 
is  recorded  in  the  records  of  said  county.  It  is  alleged  in  the 
complaint  that  by  virtue  of  "the  arrest,  indictment,  trial,  con- 
viction, and  sentence  of,  and  the  judgment  for  costs  against,  the 
said  defen<lant,  Charles  A.  Clayton,  a  lien  was  created  and  now 
exists  in  favor  of  the  plaintifiF  for  said  sura  of  $1,617.14  against 
the  said  real  estate  and  water  right  above  described ;  that  the 
plaintiffs  are  now  the  lawful  owners  of  said  judgment  and  claim 
aforesaid  and  of  said  lien."  The  statute  of  the  Territory  on 
which  this  action  is  founded  is  as  follows:  "In  all  cases  when 
a  person  shall  be  arrested  for  any  criminal  offense,  his  real  estate 
and  mining  claims  shall  be  liable  for  the  payment  of  any  judg- 
ment imposing  any  fine  or  costs  upon  such  person,  and  such 
judgment  shall  be  a  lien  on  such  real  estate  or  mining  claims 
firom  the  time  of  such  arrest."     (Comp.  Stats,  div.  3,  §  463.) 

The  chief  question  for  our  decision  involves  the  power  of  the 
l^islative  assembly  to  enact  this  law.  The  respondent  insists 
that  the  statute  is  unconstitutional ;  that  the  mere  arrest,  with 
or  without  process  of  law,  subjects  the  real  property  of  the 
accused  to  a  lien  dating  from  such  arrest,  and  thereby  encumbers 
each  property  without  any  hearing,  adjudication,  or  legal  pro- 
cess. No  authorities  are  referred  to  in  the  brief  of  the  respond- 
ent to  uphold  this  point,  and  only  one  case,  that  of  McKnigkt 
Y.  Spaifiy  13  Mo.  634,  has  been  called  to  our  attention  by  the 
appellant.  The  statute  of  the  State  of  Missouri,  which  is  cited 
in  the  opinion  of  the  court,  is  in  these  words:  "The  property, 
real  and  personal,  of  any  person  charged  with  a  criminal  offense 
shall  be  bound  from  the  time  of  his  arrest  or  finding  the  indict- 
ment against  him  (whichever  shall  first  happen)  for  the  payment 
of  all  fines  and  costs  which  he  may  be  adjudged  to  pay."  (Rev. 
Stats.  1845,  p.  887,  §  30.)  It  appears  that  Spain  had  in  his 
possession,  when  arrested,  a  watch  and  a  $100  bank-note ;  that  he 
was  convicted  of  the  crime  of  grand  larceny,  and  sentenced  to 
pay  the  costs  of  the  prosecution ;  and  that  he  conveyed,  by  a 
bill  of  sale  to  his  attorney,  this  property  "shortly  after  his 
arrest"  and  before  his  conviction.  The  court  held  that  the  State 
bad  a  lien  on  his  property,  which  could  not  be  divested  by  the 
assignment  made  to  the  attorney,  and  could  retain  it  to  pay  said 
costs.    We  are  unable  to  perceive  any  I^al  distinction  in  the 
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power  of  the  legislature  which  has  created  this  and  other  statu- 
tory liens  to  protect  private  and  public  parties.     Mr,  Jones,  in 
his  valuable  treatise  on  Liens,  says:  ^^But  modern  legislation 
has  in  many  instances  gone  beyond  the  liens  previously  recog- 
nized at  law  or  in  equity,  and  has  created  a  great  number  of 
new  liens;  and  the  tendency  of  legislation  in  this  country  is  to 
extend  still  further  this  remedy  for  the  protection  of  all  persons 
who  labor  or  supply  materials  for  others,  and  for  the  protection 
(»f  the  State  and  of  municipal  corporations  in  the  enforcement  of 
taxes  and  other  claims/^     (Vol.  1,  §  97.)    The  learned  author 
cites  as  an  illustration  of  the  latter,  and  approves,  the  case  of 
3Ic Knight  v.  Spain,  supra.    (Vol.  1,  §  100.)    The  Supreme 
Court  of  the  United  States,  in  Promdeni  IndUviion  v.  Jersey  C*%, 
113  U.  S.  506,  held  that  the  act  of  the  State  of  New  Jersey, 
making  water  rates  upon  lands  in  Jersey  City  a  lien  prior  to 
any  encumbrances,  was  not  repugnant  to  the  Constitution.     Mr. 
Justice  Bradley,  ailer  stating  the  facts,  says:   ''When  the  com- 
plainant took  its  mortgages  it  knew  what  the  law  was.     It  knew 
that  by  the  law,  if  the  mortgaged  lot  should  be  supplied  with 
Passaic  water  by  the  city  authorities,  the  rent  of  that  water  as 
regulated  and  exacted  by  them  would  be  a  first  lien  on  the  lot. 
It  chose  to  take  its  mortgages  subject  to  this  law,  and  it  is  idle 
to  contend  that  a  postponement  of  its  lien  to  that  of  the  water 
rents,  whether  after-accruing  or  not,  is  a  deprivation  of  its  prop- 
erty without  due  process  of  law."     In  the  case  at  bar,  three 
months  after  the  arreat  of  Clayton,  and  one  month  aft;er  his 
indictment  for  the  commission  of  the  offense  of  murder,  the 
respondent  purchased  the  real  estate  of  Clayton.     It  must  be 
presumed  that  he  had  knowledge  of  the  statute,  mipra,  which 
affixed  a  lien  to  this  property  to  secure  the  payment  of  the  ooefcs 
which  might  be  recovered  by  the  people  against  Clayton.    His 
condition  was  the  same  as  the  vendee  of  I'eal  estate,  which  is 
subject  to  be  taken  by  the  government  for  the  non-payment  of 
taxes  by  the  vendor.     The  arrest,  indictment,  trial,  and  eoQvio- 
tion  of  Clayton,  and  the  judgment  assessing  the  costs,  have  been 
regular,  and  the  appellant  was  entitled  to  the  lien  defined  in 
the  complaint.    The  complaint  prays  that  the  real  property  in 
controversy  be  sold  to  satisfy  the  judgment  which  was  entered 
against  Clayton.    The  contention  of  the  respondent  is  that  the 
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sole  means  of  enforcing  this  demand  is  by  ezeention.  Bnt  the 
statute  requires  the  sheriff  to  satisfy  the  judgment  out  of  the  real 
property  belonging  to  Clayton  on  the  day  when  it  was  docketed, 
or  at  any  time  thereafter.  (Comp.  Stats,  div.  1,  §  313.)  The 
title  to  the  premises  was  vested  in  the  respondent  more  than 
seven  months  prior  to  the  docketing  of  the  judgment,  and  the 
issuance  and  levy  of  the  execution  would  not  afford  any  relief  to 
the  appellants.  The  Criminal  Practice  Act  provides  that  noth- 
ing in  the  statute,  mpray  ''shall  be  construed  so  as  to  prohibit 
the  issuing  of  execution,  and  the  enforcing  the  collection  thereof 
out  of  any  other  property  of  the  defendants  than  above  enumer- 
ated." (Comp.  Stats,  div.  3,  §  464.)  This  seems  to  contemplate 
that  this  process  shall  not  be  resorted  to  when  it  relates  to  the 
real  estate  that  is  subject  to  the  lien.  In  Cairo  R,  R.  Go,  v. 
FddcTieyy  78  HI.  120,  Mr.  Justice  Walker,  in  the  opinion,  said: 
''Liens  are  enforcible  in  equity  unless  the  law  has  provided  for 
another  mode.  This  is  true  of  vendors'  liens,  equitable  and 
other  mortgages,  and  all  statutory  liens,  so  far  as  they  now  occur 
to  us,  except  in  all  cases  where  the  lien  is  in  the  nature  of  a 
pledge,  and  possession  accompanies  the  lien."  We  are  satisfied 
that  the  appellants  sought  the  rightful  remedy  in  this  action. 
It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the 
court  below  be  reversed,  and  that  the  cause  be  remanded,  with 
directions  to  overrule  the  demurrer,  and  proceed  in  conformity 
with  this  opinion. 

LiDDELL,  J.,  and  Bach,  J.,  concur. 


BENEDICT,  Respondent,  v.  SPENDIFF,  Appellant. 

JuDOXBHT  BT  DzPAULT — JREOuaobfo  neglect.  — Where  a  motion  to  open  a  default 
was  made  on  the  Bame  day  it  was  taken,  and  was  supported  by  au  affidavit  show- 
ing tliat  the  defendant  was  sued  in  his  official  capacity  as  sherifT,  and  that  on  the 
day  after  the  service  of  the  summons  was  injured  in  the  dincbargo  of  an  official 
duty,  by  reason  whereof  he  inadvertently  neglected  to  employ  counsel,  and  the 
answer  tendered  alleged  a  good  defense;  held,  that  under  section  116,  Code  of 
Civil  Procedure,  the  neglect  was  excusable  and  the  default  should  be  set  aside. 

Appeal  from  Third  Judicial  District^  Ydlowdone  County. 
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A  motion  to  open  the  default  was  denied  hy  Liddeli.^  J. 
0.  F.  Goddard,  for  Appellant 

The  matter  of  setting  aside  or  refusing  to  set  aside  a  default 
rests  much  in  the  discretion  of  the  court  below ;  yet  the  discre- 
tion is  not  a  mental  discretion  to  be  exercised  ex  gratiay  but  is  a 
legal  discretion,  to  be  exercised  in  conformity  with  law.  {Bailey 
V.  Taafe,  29  Cal.  423.)  As  a  general  rule,  when  the  circum- 
stances are  such  as  to  lead  the  court  to  hesitate  upon  a  motion  to 
open  a  default,  it  is  better  to  decide  in  favor  of  the  applicant. 
( Watson  V.  San  Francisco  <fc  Humboldt  Bay  R,  R.  Co.  41  Cal. 
17;  Reidy  v.  ScoU,  53  Cal.  69;  Roland  v.  Kreyenhagen,  18  Cal. 
455.) 

Turner  &  Burleigh^  for  Respondent. 

The  application  of  the  appellant  in  the  court  below  to  open 
the  default  was  without  merit,  and  showed  culpable  negligence 
on  his  part,  from  which  the  court  could  not  relieve  him  without 
an  abuse  of  its  discretion.  {Donnelly  v.  darky  6  Mont.  135; 
Whiteside  v.  Lebcher,  7  Mont.  373;  Bailey  v.  Taaffe,  29  Cal. 
423;  Nickerson  v.  Cal.  Raisin  Oo.  61  Cal.  268;  EUioU  v.  ^law, 
16  Cal.  378;   Whipley  v.  Flower,  6  Cal.  632. 

De  Wolfe,  J.  —  Ap]>eal  from  a  judgment  of  the  Third  Dis- 
trict Court  rendered  against  the  defendant  on  default.  The  rec- 
ord shows  that  the  defendant  was  served,  or  admitted!  service  of 
summons,  on  the  third  day  of  April,  1889 ;  and  failing  to  answer 
or  demur  to  the  complaint  within  the  time  allowed  by  law, 
the  15th  of  the  month,  plaintiff  took  a  default  and  judgment 
against  him.  On  the  same  day  the  defendant  filed  a  motion  and 
affidavit  to  open  the  default.  The  affidavit  alleges  that  the 
defendant  was  the  sheriff  of  Yellowstone  County,  and  while  in 
the  discharge  of  his  official  duties,  on  the  day  following  the  serv- 
ice of  summons,  received  some  personal  injuries  while  crossing 
a  ferry,  and  by  reason  thereof  inadvertently  neglected  to  engage 
counsel  in  the  suit  against  him.  The  affidavit  also  shows  that 
the  suit  was  against  him,  in  his  official  capacity  as  sheriff,  for 
levying  upon  and  selling  certain  personal  property  claimed  by 
plaintiff.     In  the  answer  which  the  defendant  tendered,  and 
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which  is  contained  in  the  record  (whether  properly  or  not  we  do 
not  say),  the  ownership  of  the  plaintiff  of  the  property  is  denied  ; 
and  it  is  therein  alleged  that  at  the  time  of  seizure  and  sale  it 
belonged  to  D.  A.  Benedict,  the  husband  of  plaintiff,  and  that 
it  was  sold  under  execution  issued  against  him.  The  affidavit 
and  answer,  if  true,  set  up  a  complete  defense  to  the  cause  of 
action  sued  upon.  The  court,  however,  refused  to  set  aside  the 
de&ult,  and  rendered  judgment  against  defendant  for  three  hun- 
dred and  forty-five  dollars.  To  review  this  action  of  the  court^ 
this  appeal  has  been  taken. 

From  the  dates  recited  it  will  be  seen  that  there  was  no  neglect 
or  delay  on  the  part  of  the  defendant  in  moving  to  set  aside  the 
default  immediately  after  it  was  entered.  The  motion  and  affi- 
davit for  this  purpose  were  made  on  the  same  day  of  the  default, 
while  the  answer  was  prefmred  and  tendered  a  day  or  two  later. 
We  have,  then,  only  to  consider  whether  the  defendant,  upon 
the  showing  made,  was  entitled  to  the  iudulgence  asked  in  hav- 
ing the  default  set  aside.  Questions  of  this  kind  must  be  decided 
from  the  facts  of  each  case;  the  aim  being  to  grant  the  relief 
where  the  neglect  or  inadvertence  was  unintentional  or  excus- 
able, and  where  diligence  is  shown  in  correcting  the  error,  and 
to  withhold  it  when  it  proceeds  from  carelessness  or  indifference. 
A  party  in  default  who  avails  himself  of  the  earliest  opportunity 
to  correct  his  mistake  is  certainly  entitled  to  more  consideration 
from  the  court  than  one  who  delays  applying  for  relief,  as  well 
after  as  before  the  mistake  is  known.  The  law  in  this  as  in 
other  particulars  favors  the  vigilant.  It  is  im}X)ssible  to  lay 
down  any  precise  rule  on  the  subject,  and  the  authorities  do  not 
attempt  to  do  so.  The  statute  itself  furnishes  as  safe  a  rule  as 
can  be  formulated  when  it  says :  '^  The  court  may  ....  upon 
such  terms  as  may  be  just,  and  on  payment  of  costs,  relieve  a 
party  or  his  legal  repn^sentatives  from  a  judgment,  order,  or 
other  proceeding  taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect.^'  (Code,  §  116.)  If 
we  apply  the  rule  thus  laid  down  to  the  facts  set  forth  in  the 
affidavit  of  defendant,  it  would  seem  that  such  a  showing  was 
made  as  entitled  the  defendant  to  have  the  default  set  aside,  and 
to  permit  him  to  interpose  the  defense  set  up  in  his  answer.  We 
are  aware  that  decisions  can  be  found  sustaining  and  reversing 
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the  action  of  trial  oourte  on  questions  of  this  kind ;  bat  from 
these  decisions  no  exact  rule  can  be  deduced.  In  the  case  of 
Watson  V.  San  Frcmmeo  etc  B.  R.  Oo.  41  Cal.  20,  the  court 
says:  *'Ab  a  general  rule,  however,  in  cases  where,  as  here,  the 
application  is  made  so  immediately  after  default  entered  as  that 
no  considerable  delay  to  the  plaintiff  is  to  be  occasioned  by  per- 
mitting a  defense  on  the  merits,  the  court  ought  to  incline  to 
relieve.  The  exercise  of  the  mere  discretion  of  the  court  ought 
to  tend,  in  a  reasonable  degree  at  least,  to  bring  about  a  judgment 
on  the  very  merits  of  the  case;  and  when  the  circumstances  are 
such  as  to  lead  the  court  to  hesitate  upon  the  motion  to  open  the 
default,  it  is  better,  as  a  general  rule,  that  the  doubt  should  be 
resolved  in  favor  of  the  application.'^ 

The  above,  we  think,  recites  the  correct  principle  which  should 
guide  courts  on  a  question  of  this  kind.  We  are  referred  to  the 
cases  of  Whiteside  v.  Logan,  7  Mont.  373,  and  Donnelly  v.  darky 
6  Mont.  135,  as  holding  that  the  action  of  the  trial  court  should 
not  be  reversed  on  a  question  of  this  kind,  unless  there  was  a 
manifest  abuse  of  discretion.  The  principle  we  do  not  deny, 
but  the  facts  in  both  those  cases  were  so  unlike  the  present  that 
the  decisions  are  inapplicable  as  authority.  We  think  there  was 
an  abuse  of  discretion  on  the  part  of  the  court  in  refusing  to  set 
aside  the  default  on  the  showing  made  in  this  case,  and  for  this 
reason  the  judgment  is  reversed,  and  cause  remanded,  with  direc- 
tions to  the  District  Court  to  set  aside  the  default,  and  admit  the 
defendant  to  answer. 

Judgment  reversed. 

Blake,  C.  J.,  concurs.    Bach,  J.,  expresses  no  opinion. 
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I         with  the  proofs  addnoed,  where  anoh  amendment  does  not  change  the  nature  of 

the  action  or  mislead  the  adverse  party  to  his  prejadioe. 

TABTKEBBBiP—IHsaolution—AMignmerd,'-- Where  partners  made  an  aMignment 

for  the  benefit  of  creditors,  and  afterwards  executed  a  note  in  the  firm  name, 

which  act  was  followed  by  a  formal  dissolution,  held,  that  the  asdignment  sna> 

pendcd  but  did  not  disaulve  the  copartnership,  and  the  firm  was  liable  upon  thtt 

note. 
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Appeal  fram  Third  Judicial  Diairid,  Ydlowdone  Qnmhf* 
The  cause  was  tried  before  LinDXiXy  J.^  wilhout  a  jory. 

STATSlUSIilT  OF  THE  FACTS. 

The  plaintiff  Williston  eaed  the  defendants  as  copartners  oa 
a  promissory  note  for  $3,000,  which  the  complaint  alleges  the 
defendants  executed  on  the  fifteenth  day  of  January,  1887,  pay^ 
able  to  the  order  of  the  Williston-Camp  Company,  a  corpora- 
tion, one  day  after  date,  with  one  per  cent  interest  per  month^ 
and  attorney's  fees  if  collected  by  suit.  The  plaintiff  sues  as 
the  assignee  of  the  note.  The  answer  is  a  denial  of  indebtedness 
or  any  liability  on  the  part  of  defendants  on  said  note,  and  a 
denial  that  the  firm  of  Cunip  Bros,  ever  executed  the  note* 
The  answer  further  sets  up  as  an  affirmative  defense  the  allega- 
tion or  fact  that  the  defendants,  Camp  Bros.,  on  thh  9th  of 
July,  1881,  made  a  general  assignment  of  all  their  property^ 
both  real  and  personal,  to  David  C.  Porter  for  the  benefit  of 
creditors;  that  possession  was  taken  of  said  property  under  said 
assignment;  that  thereafter  the  firm  of  Camp  Bros,  ceased  to 
do  or  transact  any  further  business  as  a  firm,  and  that  by 
virtue  of  the  assignment,  and  the  acts  done  under  it,  the  partner- 
ship theretofore  existing  between  the  defendants  was  dissolved  ; 
that  the  note  in  question  was  executed  long  after  such  dissolu- 
tion, and  though  executed  in  the  firm  name  by  Charles  D.  Camp, 
one  of  the  members  of  the  former  firm  of  Camp  Bros.,  it  was 
not  done  by  authority  of  his  former  copartners,  and  they  are  not 
bound  by  his  act  in  signing  said  note  with  the  firm  name* 
The  replication  is  a  denial  of  these  allegations  as  far  as  relates 
to  a  dissolution  of  the  firm  at  the  time  of  the  assignment,  and 
the  authority  of  Charles  D.  Camp  to  execute  the  note  in  the 
name  of  the  firm.  The  cause  was  tried  by  the  court  without  a 
}ury.  In  rendering  its  decision,  the  court  made  many  special 
findings  of  fact,  and,  as  a  conclusion  of  law  therefrom,  ren-> 
dered  a  ju%ment  in  favor  of  plaintiff  for  $2,373.41  and  casts. 
The  difference  between  the  judgment  and  the  amount  due  on  the 
note  was  the  proceeds  of  certain  collaterals,  collected  by  the 
plaintiff,  delivered  with  the  note  at  the  time  of  its  execution. 
The  claio]  for  attorney's  fees  called  for  by  the  note,  and  asked 
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for  in  the  prayer  of  the  oomphiiiiti  was  not  allowed  for  want  of 
proof  as  to  value.  After  the  evidence  on  both  sides  had  been 
submitted,  the  court  permitted  the  plaintiff  to  amend  his  com- 
plaint to  conform  to  the  evidence  on  his  part  that  the  note  was 
given  in  good  faith  for  (3,000  advanced  to  Porter,  the  assignee 
of  Camp  Bros.,  and  which  was  used  and  applied  by  him  for 
their  benefit,  and  with  full  knowledge  on  their  part  of  the  entire 
transaction.  The  defendants  objected  to  the  allowance  of  this 
amendment,  daimiug  that  it  changed  the  nature  of  the  action. 
An  exception  was  taken  to  the  ruling  of  the  court  in  allowing 
the  amendment.  Without  recitmg  at  length  the  various  facts 
found  by  the  court,  it  will  be  sufficient,  for  the  purpose  of  this 
decision,  to  state  their  general  purport,  which  was  that  the 
firm  of  Camp  Bros.,  composed  of  Edgar  B.  and  Charles  D. 
Camp  and  S.  A.  Wallace,  on  the  9th  of  July,  1886,  made  an 
assignment  of  all  their  property  to  David  C.  Porter  for  the 
benefit  of  creditors,  which  trust  Porter  accepted;  that  while  this 
trust  was  in  existence,  and  Porter  in  possession  of  the  trust 
property,  overtures  or  negotiations  took  place  between  him  and 
the  creditors  of  the  firm  of  Camp  Bros.,  by  which  the  creditors 
agreed  to  accept  66f  per  cent  of  their  claims  against  Camp  Bros. 
in  full  discharge  and  satisfaction  therefor ;  that  the  assignee  lacked 
at  the  time  $3,000  of  enabling  him  to  accept  the  offer  thus  made; 
that  the  offer  was  an  advantageous  one  to  the  firm,  or  the  mem- 
bers of  the  late  firm  of  Camp  Bros.,  inasmuch  as  it  would  save 
to  them  several  thousand  dollars,  and  release  to  them  valuable 
property  held  by  the  trustee,  and  which  otherwise  would  have 
to  be  applied  in  payment  of  their  debts;  that  in  the  emei^ncy 
in  which  they  were  placed,  the  members  of  the  firm  of  Camp 
Bros,  applied  to  the  Williston-Camp  Company  for  the  loan  of 
$3,000  to  enable  them  to  make  this  compromise  or  settlement 
with  their  creditors;  that  the  money  was  lent,  and  the  note  in 
suit  executed  in  consideration  therefor ;  that  all  the  members  of 
the  firm  of  Camp  Bros,  were  present  pending  the  negotiations 
for  the  loan  of  said  money,  and  were  fully  conversant  with  the 
transaction ;  that  the  note  was  executed  and  delivered,  in  their 
presence,  in  the  name  of  the  firm  of  Camp  Bros.;  that  none  of 
them  dissented  or  objected  to  its  execution,  and  the  funds 
derived  therefrom  were  used  by  Porter,  the  assigneci  for  the 
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purpose  of  settling  the  indebtedness  of  the  firm,  which  they 
also  knew;  and  thereafter  he  released  to  the  different  members 
of  said  firm  the  property  remaining  in  his  hands.  At  the 
time  this  was  done  the  defendants  formally  agreed  to  a  dissolu- 
tion of  the  firm  of  Camp  Bros.,  and  articles  to  that  effect  were 
then  for  the  first  time  signed.  The  above,  with  such  additional 
&ct8  as  are  contained  in  the  opinion  of  the  court,  are  all  that  it 
is  deemed  necessary  to  state. 

MeQnmeUy  Garter  &  dayberg^  for  Appellants. 

The  court  erred  in  holding  tlie  defendant  Wallace  liable  upon 
said  note  from  the  findings  of  fact  handed  down  by  him.  A 
general  assignment  of  all  the  partnership  effects  is  in  law,  ipao 
fadOy  a  dissolution  of  the  partnership.  (  Wdh  v.  EUiSy  68  CaL 
245;  Story  on  Partnerbhip,  §  101.)  The  assignment  of  one  of 
the  partners  of  his  interest  in  the  partnership  property  works  a 
dissolution.  (Parsons  on  Partnership,  p.  431.)  The  bankruptcy 
of  one  of  the  partners  also  operates  as  a  dissolution  of  the  part- 
nership. A  fortimdy  a  general  assignment  by  all  the  partners, 
will,  in  law,  operate  as  a  dissolution  of  the  partnership.  (3  Kent 
Ck>m.  53,  64.)  In  general,  as  to  the  consequences  of  a  dissolution 
of  a  copartnership,  see  3  Kent  Com.  63,  and  n.;  Baiik  of  Mon^ 
treat  v.  Page,  98  111.  120;  Palmer  v.  Dodge,  4  Ohio  St.  21; 
IFi&on  V.  Forden,  20  Ohio,  89 ;  Haddock  v.  Grocherm,  32  Tex. 
276;  Curry  v.  WhUe,  51  Cal.  530;  Smith  v.  i^ielden,  35  Mich. 
42;  Pirrin  v.  KeeMy  19  Me.  355;  National  Bank  v.  Norton,  1 
Hill,  572 ;  Mitcliell  v.  Oatram,  2  Hill,  520 ;  HamiUm  v.  Seaman, 
1  Ind.  185.  The  effect  of  a  voluntary  dissolution  of  partnership 
is  to  revoke  the  agency  of  each  partner,  except  so  far  as  it  may 
be  necessary  to  wind  up  the  partnership  affairs.  {National  Bank 
V.  Norton,  1  Hill,  575;  Hamilton  v.  Seaman,  1  Ind.  185.) 
There  is  no  finding  of  facts  in  the  record  which,  in  law,  shows 
that  Wallace  ever  gave  Charles  Camp  authority  to  bind  him 
by  the  use  of  the  firm  name  in  the  execution  of  the  note  sued 
on.  It  is  not  pretended  that  Wallace  knew  the  contents  of  said 
note,  or  that  he  authorized  the  firm  name  to  be  signed  thereto; 
but  the  court,  as  a  conclusion  of  law,  from  his  bodily  presence 
when  the  note  was  executed,  and  his  failure  to  enter  any  protest 
or  dissent  to  the  use  of  the  firm  name,  finds  that  he  ^^may  be 
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fiaid  to  have  empowered  Charles  Camp  to  sign  the  firm  name.'' 
Such  fiDdiDg  is  wholly  insufficieDt  to  meet  the  requirement  of 
law.  (OalUoU  v.  PL  A  Mech.  Banky  1  McMulL  209;  36  Am. 
Dec.  256 ;  Bett  y.  Morriscn^  1  Peters,  370;  Le  Roy  v.  Johnson, 

2  Peters,  186.) 

E,  N.  Hartcood,  for  Respondent, 

The  amendment  of  the  complaint  was  made  by  leave  of  the 
court  at  the  trial,  before  the  cause  was  submitted,  to  conform  to 
the  evidence  introduced  and  proved  on  the  trial.  The  power  of 
the  trial  court  to  allow  an  amendment  of  this  nature  has  been 
held  in  not  a  few  Montana  cases,  with  none  to  the  contrary, 
( Wormall  v.  Reins,  1  Mont.  627;  Hartley  v.  Preston,  2  Mont. 
415;  Hershfield  v.  Aiken,  3  Mont.  442;  Randall  v.  Oreenhood^ 

3  Mont.  506 ;  Ramsey  v.  Oortland  Cattle  Cb.  6  Mont.  498.)  A 
general  assignment  of  all  the  partnership  effects  is  not  in  law, 
ipso  fadOf  a  dissolution  of  the  partnership,  as  contended  by 
appellant.  (Pleasants  v.  Meng,  1  Dall.  380;  Story  on  Partner- 
ship, §§  97,  325,  326,  and  notes;  Parsons  on  Partnership  [3d 
ed.],  pp.  420,  421,422,423;  Gow  on  Partnership,  253;  1  Par- 
sons  on  Notes  and  Bills,  144.)  The  case  cited  by  appellant 
{Wells  V.  EUiSj  68  Cal.  245)  is  a  case  for  accounting  between 
partners,  and  not  in  point.  The  relation  of  partners  between 
themselves  is  viewed  differently  in  law  than  between  the  firm 
and  a  creditor  thereof  seeking  to  recover  his  just  debt.  {Man^' 
trille  V.  Parks,  7  Colo.  128.)  The  power  of  a  partner  to  bind  the 
firm  after  dissolution  on  transactions  for  settling  up  the  affairs 
of  the  partnership  is  affirmed  in  the  leading  case  of  Estate  of 
Davis  and  Demvque,  5  Whart.  530 ;  34  Am.  Dec.  574.  (See,  also, 
Houser  v.  Irvinp,  3  Watts  &  S.  345 ;  38  Am.  Deo.  768 ;  Brown  v« 
l%^'n6otta7n,  5  Leigh,  583 ;  27  Am.  Dec.  618;  Parsons  on  Part- 
nership [3d  ed.],  pp.  420,  421,  422,  423;  Story  on  Partnership, 
§  17,  and  notes,  §§  325, 326,  and  notes ;  Gow  on  Partnership,  253 ; 
Graves  v.  Merry,  6  Cowen,  701;  Smith  v.  HOI,  45  Vt.  90;  Dane 
v.  Battle,  3  La.  Aa.  642 ;  Prudhomme  v.  Henry,  5  La.  An.  700.) 

Leaving  that  view  of  the  case,  we  assert  on  behalf  of  the 
respondent  that  the  defendants  all  stood  by  and  expressly  nego- 
tiated the  transaction  involved  in  this  action,  and  accepted  and 
carried  away  the  fruits  and  profits  of  it.    It  seems  clear,  under 
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the  auiboritieB  died,  and  the  findings  of  fact  in  this  action,  that 
the  defendants  would  be  liable  as  partners  for  the  repayment  of 
said  three  thousand  dollars,  if  they  iiad  never  been  partners 
before.  They  formed  a  partnership  then  and  there  by  jointly 
negotiating  the  transaction  and  sharing  the  fruits  and  profits  of 
the  same*  What  more  is  necessary  under  the  law  to  constitute 
a  partnership?  An  agreement  tliat  something  shall  be  attempted 
with  a  view  to  gain,  and  that  the  gain  shall  be  shared  by  the 
parties  to  the  agreement,  is  the  grand  characteristic  of  every 
partnership,  and  is  the  leading  feature  in  every  definition  of  the 
term.  (See  Ewell's  Lindley  on  Partnership,  parts  1,  2, 3,  where 
many  definitions  are  collected;  2  Bouvier's  Law  Diet.  367; 
Bandolph  v.  Peck,  1  Hun,  138;  Fir$t  NaL  Bank  v.  Parmms,  19 
Minn.  289 ;  3  Kent  Com.  27.) 

De  Wolfe,  J. — The  first  question  presented  for  determina- 
tion is  the  correctness  of  the  ruling  of  the  court  in  permitting 
the  amendment  of  the  complaint,  after  the  evidence  was  all  in, 
so  as  to  make  the  complaint  correspond  with  the  proofs  adduced. 
This  the  defendants  allege  as  error,  claiming  that  the  amendment 
changed  the  nature  of  the  action  from  one  on  a  promissory  note 
to  an  action  for  money  loaned,  or  money  had  and  received,  and 
the  amendment  called  for  an  answer  diiferent  from  that  made 
to  the  action  on  the  note.  The  objection  we  think  specious, 
rather  than  real.  The  amendment  aske<l  and  granted  did  not, 
in  our  view,  change  the  nature  or  character  of  the  action.  It 
remained  after  as  well  as  before  one  upon  the  promissory  note. 
The  court  must  have  found  from  the  evidence  that  the  defend- 
ants were  liable  upon  the  note;  otherwise  it  could  not  have 
rendered  judgment  against  them.  Any  doubt  as  to  this  is  set 
at  rest  by  the  facts  which  the  court  actually  found  and  filed  in 
the  cause.  In  one  view,  the  amendment  nuiy  appear  immaterial* 
If  the  defendants  borrowed  the  money,  and  executed  their  note 
therefor,  the  use  which  they  made  of  the  money  is  no  doubt 
unimportant  as  affecting  their  liability  to  repay  it.  While  this 
is  so,  we  hold  that  it  was  not  error  in  the  court  to  permit  an 
amendment,  the  effect  of  which  was  only  to  show  that  the  defend- 
ants received  the  benefit  of  the  consideration  for  which  they  had 
fiXf^Tft^l  their  note.    Besides,  our  statute  ia  very  liberal  in  the 
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allowaooe  of  amendments.  The  Code  of  Civil  Procedure  (§112) 
provides:  '^No  variance  between  the  allegations  in  a  pleading 
and  the  proo&  is  to  be  deemed  material  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits/'  We  do  not  think  the 
amendment  in  this  case  could  properly  mislead  or  injure  the  de- 
fendant in  maintaining  his  defense  on  the  merits ;  and  the  decis- 
ion of  the  court,  from  the  facts  found,  must  have  been  the  same, 
whether  the  amendment  bad  been  allowed  or  not. 

We  come  next  to  the  consideration  of  the  main  question 
involved  in  this  appeal,  which  is  as  to  the  liability  of  tbedefend- 
ants  on  the  note  sued  on  in  this  action.  In  other  words,  was  it 
the  note  of  the  defendants?  The  answer  to  this  involves  the 
determination  of  two  other  questions.  One  is,  did  the  assigu- 
ment  made  by  the  defendants  on  the  ninth  day  of  July,  1886, 
operate,  iptto  fadOf  as  a  dissolution  of  the  firm  from  that  date? 
If  it  did,  it  gives  rise  to  the  other  question,  which  is,  did  Charles 
D.  Camp  have  authority  from  his  former  partners  to  execute 
the  note  in  the  firm  name,  or  did  they  afterwards  ratify  his  act 
by  their  words  or  conduct,  or  both  ? 

The  authorities  generally  lay  down  the  proposition  that  a 
partnership  continues  in  a  qualified  or  limited  sense  after  disso- 
lution; but  this,  for  the  purpose  only  of  settling  its  affairs,  col- 
lecting its  demands,  and  paying  its  debts;  that  for  this  purpose 
the  persons  composing  the  partnership  continue  as  agents  of  the 
partnership,  and,  unless  restricted  by  agreement  among  them- 
selves, one  of  the  former  partners  has  tiie  same  power  in  this 
respect  after  as  before  a  dissolution  of  the  partnership.  But  the 
power  is  limited  to  a  settlement  of  past  transactions,  and  does 
not  extend  to  the  formation  of  new  conti'acts,  nor  to  change  the 
nature  or  form  of  existing  contracts.  Chancellor  E<ent  lays 
down  the  principle  in  the  following  clear  and  succinct  form: 
"  The  power  of  one  partner  to  bind  the  firm  ceases  immediately 
on  its  dissolution,  provided  the  dissolution  be  occasioned  by 
death  or  bankruptcy,  or  by  operation  of  law;  though,  in  cases 
of  a  voluntary  dissolution,  due  notice  is  requisite  to  prevent 
imposition  on  third  persons  who  might  continue  to  deal  with 
the  firm.  The  partners  from  that  time  become  distinct  persons, 
and  tenants  in  common  of  the  joint  stock.    One  partner  cannot 
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indorse  bilk  and  notes  previouflly  given  to  the  firm,  nor  renew 
a  partnership  note,  nor  accept  a  bill  previously  drawn  on  it,  so 
as  to  bind  the  firm.  He  cannot  impose  new  obligatious  upon 
the  firm,  or  vary  the  form  or  character  of  those  already  existing/' 
(3  Kent  Com.  63.)  The  principle  here  laid  down  is  uniform, 
and  further  reference  to  authority  is  unnecessary. 

On  the  question  whether  a  general  assignment  for  the  b«iefit 
of  creditors  necessarily  and  of  itself  works  a  dissolution  of  a 
partnership,  the  authorities  are  somewhat  scant,  and  less  con- 
clusive. In  the  present  case  the  court  found  as  a  fact  that  the 
firm  of  Camp  Bros,  was  not  dissolved  by  the  execution  of  the 
assignment  in  July,  1886 ;  but  the  persons  composing  the  firm 
agreed  upon  and  signed  articles  of  dissolution  after  the  execution 
of  the  note,  and  during  the  same  meeting  or  interview.  In  the 
absence  of  evidence  to  the  contrary,  all  presumptions  of  law  are 
in  favor  of  the  findings  made  by  the  court.  If  the  firm  of  Camp 
Bros,  was  dissolved  before  that  time,  it  must  have  been  done 
by  operation  of  law,  and  not  by  the  act — at  least,  not  by  the 
intention  —  of  the  partners;  for  evidently  they  regarded  them- 
selves  as  partners  up  to  that  time,  or  they  would  not  then  have 
agreed  upon  and  signed  articles  of  dissolution. 

Judge  Story,  in  his  work  on  Partnership,  in  discussing  the 
power  of  one  partner  to  make  a  general  assignment  for  the  bene- 
fit of  creditors,  questions  the  authority  to  do  so,  and  gives  as  a 
reason  that  such  a  power  ''would  seem  to  amount  of  itself  to  a 
suspension  or  dissolution  of  the  partnership.''  (Story  on  Part- 
nership, §  101.)  When  we  analyze  this  language,  we  are  not 
certain  that  the  author  intended  to  lay  down  any  absolute  and 
fixed  rule  that  a  general  assignment  for  the  benefit  of  creditors, 
ipso  fadOf  operated  as  a  dissolution  of  a  partnership;  other- 
wise he  would  not  have  said  that  such  an  assignment  operated 
as  a  ''suspension  or  dissolution"  of  a  partnership.  There  is  a 
vast  diflcrence  between  the  dissolution  of  a  partnership  and  a 
mere  suspension  in  the  conduct  of  its  business  or  operations. 
The  terms  are  not  synonymous,  and  it  cannot  be  that  they  were 
nsed  by  so  accurate  a  writer  as  Judge  Story  in  the  same  sense. 
He,  no  doubt,  intended  just  what  he  said ;  and,  applying  his 
language  to  the  facts  of  this  case,  it  may  be  correctly  said  that 
the  assignment  made  by  Camp  Bros.,  on  the  9th  of  July,  1886, 
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^suspended"  the  busioess  of  that  Sttn,  without  saying  that  it 
dissolved  the  copartnership.  Partnership  results  from  contract; 
and  its  dissolution,  when  not  brought  about  by  death,  bank- 
ruptcy, or  some  operation  of  law,  rests  in  the  same  source — the 
will  or  action  of  the  partners  themselves. 

It  would  not  be  difficult  to  inu^ine  cases  where  partners 
might  desire  and  intend  to  continue  a  partnership  between  them- 
selves after  a  general  assignment  of  all  property,  and  without 
entering  into  new  articles,  or  making  any  new  agreement  as  to 
the  future;  and  if  parties  should  so  act  and  treat  each  other,  and 
80  deal  with  others,  it  would  be  rather  a  continuation  of  than 
the  formation  of  a  new  partnership.  This  view  of  the  nature 
of  a  partnership,  and  the  causes  which  operate  as  a  dissolution, 
is  not  without  authority  for  its  support  In  the  case  of  Plea»' 
anU  V.  JHengj  decided  by  the  Supreme  Court  of  the  United  States 
at  an  early  day,  the  court,  speaking  on  the  effect  of  a  general 
assignment  as  aflfectiag  a  dissolution,  says:  ^' Where  there  is  no 
express  agreement  to  make  the  dissolution,  the  assignment  can 
only  be  considered  as  circumstantial  evidence  of  it,  which  the 
defendant  is  at  liberty  to  repel  by  contrary  proof.^'  {PleamwtB 
V.  J/«n^,  1  Dall.  380.)  In  a  very  recent  work  on  the  subject  of 
partnership,  the  author  says :  **  An  assignment  for  the  benefit  of 
creditors  is  not  necessarily  a  dissolution  of  the  partnership,  but 
is  prima  facie  evidence  of  dissolution."  (Parsons  on  Partner- 
ship, §  132.)  This  we  believe  a  more  reasonable,  and  therefore 
correct,  rule  than  the  one  which  holds  that  an  assignment,  ipso 
faatOf  in  all  cases,  operates  as  a  disrtolution.  It  has,  however, 
been  held  in  California  that  a  general  assignment  operated  as  a 
dissolution.  {Wells  v.  Ellis,  68  Cal.  243.)  The  same  doctrine 
was  held  in  Maine  in  the  case  of  SUmmons  v.  OurtiSy  41  Me.  375; 
but  the  question  was  not  directly  involved,  and  its  decision  was, 
in  part  at  least,  dictum  of  the  court.  The  case  of  Bank  v.  H&nif 
17  How.  157,  referred  to  in  the  Caliibrnia  case,  is  not  an  authcMT* 
ity  to  the  point. 

Whatever  may  be  the  correct  rule  on  this,  there  is  no  doabt 
apon  the  other  proposition,  that  after  dissolution  the  partnefft 
may  delegate  to  cue  of  their  number  the  authority  to  execute  a 
note  in  the  name  of  the  former  |>artnership,  or  they  may  ratify 
the  act  when  done,  and,  if  they  do  either,  the  firm  becomes 
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boond.  If  they  do  both,  it  follows,  aforUarij  they  are  likewise 
bound.  In  the  present  case  the  court  found,  as  matters  of  fact, 
that  the  defendants  were  all  present  when  the  note  was  given, 
and  all  knew  of  its  execution,  and  the  object  and  purpose  for 
which  it  was  done;  also  that  they  received  the  benefit  of  the 
proceeds  by  the  relinquishment  of  property  which  would  other- 
wise have  been  applied  in  payment  of  the  debts  of  the  firm.  It 
is  impossible  to  doubt,  therefore,  but  what  there  was  both  a  dele- 
gation of  authority  to  the  partner  who  executed  the  note,  and  a 
ratification  of  his  act  after  it  was  done.  Numerous  authorities 
could  be  cited  which  uphold  this  proposition,  and  no  authority 
has  been  found  to  the  contrary.  We  refer  only  to  the  following : 
EaUm  v.  Taylor,  10  Mass.  64 ;  Kdly  v.  Orawford,  6  Wall.  785 ; 
Simmons  v.  OurtiSf  41  Me.  376. 

In  every  view  taken  of  this  case,  we  are  of  opinion  that  the 
judgment  of  the  District  Court  should  be  affirmed,  with  costs, 
and  it  is  so  ordered. 

Blake,  C.  J.,  and  Bach,  J.,  concur. 


IITTRELL  ET  AL.,  Appellanto,  v.  WILCXDX  bt  al., 

Respondentb. 

AisUMWiT^  NontuiL — Where  tlie  plftintUb  sae  for  work  and  labor  done  in  drilling 
a  weU  for  defendants  at  their  reqaest,  the  complaint  containing  a  quantum 
memtt  count,  it  ii  error  for  the  conrt  to  grant  a  motion  for  a  nonsuit  npon  the 
groond  that  *<if  there  was  any  contract  between  these  parties  it  wis  to  sink  a 
weU  containing  other  than  surface  water." 

Appeal  from  Fourth  Judidal  Didriet,  Ocuoade  Oowiiy. 

The  action  was  tried  before  Bach,  J. 

C  H.  BenUm,  for  Appellants. 

2%09.  E.  Brady  J  for  Bespondents. 

Ds  Wolfe,  J. — The  appellants  brought  an  action  to  recover 
the  sum  of  five  hundred  dollars  which  the  complaint  alleges  was 
due  and  owing  to  them  bj  the  defendants  (respondents  here)  for 
TdklZ.— 7. 
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labor  and  services  rendered  in  drilling  for  a  well  at  the  instance 
and  request  of  defendants. 

The  defendant  Wilcox  only  answered,  and  by  his  answer 
denied  that  plaintiffs  drilled  the  well,  and  denies  that  services 
which  plaintiffs  performed  were  done  at  his  instance  or  request, 
or  that  they  were  worth  the  sum  charged  therefor^  or  that  any- 
thing remains  due  to  plaintifis  on  account  of  said  services. 
The  other  defendant  (Sutherland)  appears  to  have  made  default, 
though  as  to  that  the  record  is  silent  The  complaint  allies 
and  the  answer  does  not  deny  that  the  defendant  Sutherland 
paid  one  hundred  dollars  on  account  of  the  services  for  which 
the  action  is  brought.  The  testimony  also  shows  that  thia 
money  was  paid  as  alleged. 

The  record  of  the  case  is  brought  to  this  court  in  a  very  im- 
perfect condition,  and  in  the  state  it  is  in  we  would  be  justified 
in  dismissing  the  appeal  without  considering  the  ease  on  its 
merits.  It  does  not  directly  appear  from  the  record  whether  the 
case  was  tried  by  the  court  or  by  a  jury,  but  it  does  state,  as  one 
of  the  grounds  of  error  relied  upon  for  a  reversal,  that  the  court 
erred  in  withholding  from  the  jury  the  question  whether,  under 
the  evidence,  the  plaintilft  had  used  due  diligence  in  procuring 
machinery  to  sink  the  well,  and  whether  or  not  the  defendant 
Wilcox  had  not  waived  further  performance  on  the  part  of  the 
plaintifis.  The  record  is  silent  as  to  the  verdict  of  the  jury. 
It  contains  no  judgment,  and  we  look  through  it  in  vain  to 
ascertain  whether  any  was  rendered.  It  contains  no  instructions 
given  or  refused,  nor  any  bill  of  exceptions;  nor  is  there  any 
statement  on  appeal,  or  certificate  of  the  judge  before  whom  the 
case  was  tried,  settling  the  statement  on  appeal,  as  required  by 
the  Practice  Act 

To  call  so  imperfect  a  group  of  papers  the  record  of  a  oourt 
aeems  a  misnomer,  and  we  would  be  justified  in  withholding  from 
it  our  consideration.  But  as  counsel  for  respondents  has  let  its 
imperfections  pass  unchallenged,  and  as  it  has  been  submitted 
to  us,  we  have  looked  through  it,  in  order  to  ascertain  whether 
it  discloses  any  error  which  would  justify  ns  in  reversing  the  I 

judgment,  assuming  that  a  judgment  of  some  kind  was  rendered. 

The  record  does,  in  an  imperfect  manner,  disdoee  the  fiust  that 
a  motion  for  new  trial  was  made  in  the  oaae^  and  overmled  by 
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the  court,  on  acooant  of  ''dismissing  the  caase  upon  the  ground 
that  drilling  a  well  that  should  contain  water  other  than  surface 
water  was  a  condition  precedent  to  recovery  of  paynieut  for  the 
labor/'  The  motion  for  new  trial  was  also  made  on  the  ground 
that  certain  questions  were  improperly  held  from  the  jury;  but 
as  the  reooid  is  silent  as  to  any  ruling  of  the  court  on  the  admis- 
sion of  evidence,  or  hiatructions  to  the  jury,  we  can  only  infer 
that,  after  the  evidence  was  submitted,  the  court  sustained  a 
motion  to  dismiss  the  action.  If  this  is  iwi  so,  the  record  is 
entirely  unintelligible.  Proceeding,  then,  upon  this  theory,  we 
think  the  court  erred  in  dismissing  the  action  on  the  first  groand 
mentioned  in  the  motion  for  a  new  trial.  It  is  evident  from  the 
pleadings  that  the  court. misjudged  the  nature  of  the  action  in 
sustaining  the  motion  to  dismiss  on  the  ground  stated. 

The  action  is  not  one  upon  a  contract  to  drill  a  well,  in  which 
the  parties  were  to  be  paid  if  they  succeeded  in  finding  water 
other  than  surface  water,  or  failing,  were  not  to  recover  compen- 
sation for  their  labor.  It  was  an  ordinary  complaint  for  work 
and  labor  done  at  the  instance  and  request  of  defendants,  and 
containing  the  usual  qaa/nihm  meruit  count. 

Viewing  the  pleadings  in  this  light,  we  think  the  court  erred 
in  dismissing  the  action.  The  cause  is  therefore  reversed,  and 
remanded  for  a  new  trial.    Judgment  reversed. 

Blake,  C.  J.,  and  Libdell,  J.,  concur. 


BUDD,  Adminibtratob,  Appeixant,  v.   POWER,   Rb- 

BPONDENT. 

WAE&Ajm— PoMAttiono/ jtocJie  on  fati^0.~  Cattle  rnnning  on  fhd  pabllo  ranges 
•ra  in  the  ooDstniotiv«  poaaeiaion  of  the  owner,  and  upon  a  mJo  (hereof  a  wai> 
xanty  of  titie  wiU  be  impUed. 

Appeal  from  Third  Judicial  District,  CroUatin  County. 
On  rehearing.    Same  case  reported  in  8  Mont^  380. 
No  brief  on  file  for  Appellant. 
Armstnmg  &  Hariman^  for  Respondent. 
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Blare,  C.  J. — The  respondents  have  filed  a  petition  for  a 
rehearing  in  this  case,  which  is  reported  in  8  Mont.  380.  It  was 
held  therein  that  the  court  below  erred  in  deciding  that  the  ques- 
tion of  warranty  of  title  to  certain  cattle  did  not  arise.  The 
findings  of  fact  and  conclusions  of  law  are  stated  in  the  opinion, 
and  it  appears  that  the  property  was  on  the  range  at  the  time 
the  promissory  note  sued  on  was  executed  by  the  respondent, 
and  belonged  exclusively  at  all  times  to  one  Ferris,  who  sold 
and  delivered  it  to  the  Gallatin  Mill  Company;  and  that  neither 
Scribner  nor  De  Lancy  had  any  interest  or  claim  thereto.  This 
court  was  of  the  opinion  that  the  respondents  must  prove  that 
the  cattle  were  in  the  possession  of  De  Lancy  when  the  sale  was 
made,  and  that  the  law  would  imply  a  warranty  of  title  from 
this  fact.  The  respondents  contend  that  the  testimony  relating 
to  this  matter  was  overlooked,  and  that  the  evidence  shows  that 
Scribner  had  possession  of  the  property;  that  he  delivered  to  De 
Lancy  a  bill  of  sale  of  one  half  thereof,  which  was  sufficient  to 
transfer  this  stock  on  the  range;  and  that  De  Lancy  afterwards 
sold  his  interest  to  the  respondents.  The  testimony,  in  our 
opinion,  does  not  establish  the  claim  of  possession  in  Scribner; 
and  the  presumption  to  be  drawn  from  the  foregoing  findings  is 
that  Ferris,  while  enjoying  the  ownership,  also  possessed  the 
cattle.  In  Dodge  v.  Jonea^  7  Mont.  121,  Mr.  Chief  Justice  Mo- 
Connell,  in  discussing  the  question  of  the  delivery  of  certain 
horses,  says:  ''When  they  were  on  the  range,  the  actual  posses- 
sion was  in  no  one.  The  range  was  common  pasturage  for 
everybody,  and  the  constructive  possession  aooompanies  the 
title." 

The  respondents  also  insist  that  the  court  did  not  weigh  care- 
fully the  testimony  of  the  witnesses,  r^arding  the  fraud  and 
deceit  of  De  Lancy.  There  is  no  finding  that  De  Lancy  knew 
that  he  had  no  title  to  the  cattle,  or  that  there  was  a  conspiracy 
between  De  Lancy  and  Scribner  to  defraud  the  respondents.  In 
the  absence  of  proof  to  the  contrary,  the  reasonable  inference 
from  the  findings  is  that  De  Lancy  believed  that  the  bill  of  sale 
which  he  had  received  from  Scribner  transferred  to  him  the 
interest  in  the  property,  which  was  sold  by  him  to  the  respond- 
ents. The  learned  chief  justice,  in  the  opinion,  referred  to  some 
exceptions  to  the  doctrine  of  caveat  em^ptor^  which  constitute  the 
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foundation  of  this  petition;  but,  under  the  issues  made  by  the 
pleadings,  they  cannot  be  the  subject  of  review  at  this  time. 
We  are  therefore  satisfied  that  the  facts  before  the  court  were 
given  due  consideration  at  the  last  term,  and  that  the  application 
for  a  rehearing  should  be  denied. 

Bach^  J.^  and  De  Wolfe,  J.,  concur. 


DUTRO,  Appellant,  v.  KENNEDY  et  al.,  Bespondents. 

RzTDBBB— JV>rvc2o«fcr»  of  morf^a^0.  —  Fixtare*  ftttached  to  the  realty  after  the 
ezeeotion  of  a  mortgage  may  he  properly  sold  by  the  mortgage  creditor,  where 
no  iMoe  ia  raiaed  in  the  pleadings  upon  the  point. 

Sams — Bemedy  for  removed,  — The  remedy  of  a  mortgage  creditor  against  a  mort- 
gagor remoTing  flztarea  ia  by  injunction,  or  an  action  for  damages  or  claim  and 
delireiy  where  the  remoTal  is  completed. 

Dakaors^— Claim  and  deliotry.  —  hi  an  action  of  claim  and  dellTery,  where  the 
demand  for  damages  was  for  nnlawfally  detaining  the  property,  a  judgment  for 
the  amoant  expended  in  replacing  the  goods  was  improper,  bat  could  be  recoY- 
ered  onder  proper  pleadings. 

Appeal  from  First  Judicial  DUstridy  Lewis  and  Clarke  CouiUy. 
The  action  was  tried  before  Wade,  C.  J. 
Sanders,  OuBen  &  Sanders,  for  Ap])ellant. 

It  cannot  be  doubted  that  machinery  attached  to  the  realty  in 
the  manner  the  testimony  shows  this  machinery  to  have  been 
attached,  and  necessary  or  convenient  for  the  working  of  the 
property,  becomes  a  part  of  the  realty,  and  cannot  be  severed 
therefrom  by  the  mortgagor,  even  though  the  same  may  have 
been  placed  on  the  property  after  the  execution  of  the  mortgage. 
(1  Washburn  on  Real  Property  [4th  ed.],  pp.  9-23;  1  Jones  on 
Mortgages,  §  429 ;  Winslow  v.  MercharU^  Ins,  Co,  4  Met.  306 ; 
38  Am.  Dec  369;  Gray  v.  Holdslip,  17  Serg.  &  R.  413;  17 
Am.  Dec.  694 ;  Richardson  v.  Copeland,  6  Gray,  536 ;  66  Am. 
Dec.  426;  Biws  v.  Dudley,  3  Jones  Eq.  126 ;  67  Am.  Dec.  232.) 

The  only  question  in  the  foreclosure  case  was  as  to  the  prop* 
erty  embraced  in  the  mortgage,  and  the  questions  as  to  what 
machinery  had  been  placed  on  the  property  since  its  execution^ 
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its  character,  utility^  or  necessity,  and  whether  the  same  was  so 
attached  as  to  become  a  part  of  the  freehold  or  otherwise,  were 
not  in  issue  in  that  case.  These  questions  are  raised  for  the  first 
time  in  the  case  at  bar,  and  are  not  rendered  res  jtidiaUa,  as 
between  the  parties  by  the  findings  in  the  foreclosure  case. 
{Wood  V.  Jacksarij  8  Wend.  10,  16,  31,  36;  Washington  etc. 
Packet  Cb.  v.  Sickles,  24  How.  333, 343, 345;  Lawrence  v.  Hunt, 
10  Wend.  80 ;  Cowen's  and  Hill's  Notes  to  Phillips  on  Evidence, 
pt.  2,  n.,  121.) 

The  judgment  is  erroneous,  as  it  is  in  favor  of  both  defend- 
ants, altliough  the  testimony  shows  conclusively  that  the  defend- 
ant, Greorge  S.  Kennedy,  had  no  interest  in  the  property  described 
in  the  coniplaint,  or  in  any  part  of  it.  If  it  did  not  belong  to 
the  plaintiff,  then  this  machinery  was  clearly  the  property  of 
Charles  S.  Scheurmau  and  Mrs.  Clara  Kennedy,  whom  the  court 
fiuds  to  have  been  partners  engaged  in  mining  upon  the  claim 
whereon  it  was  situated.  At  common  law  all  actions  relating  to 
personalty,  arising  ex  delicto^  for  wrongs  done  to  the  common 
property,  were  to  be  brought  by  the  coteuants  jointly,  and  one 
cotenant  could  not  maintain  trover  or  trespass.  This  is  the  gen- 
eral rule,  and  about  the  only  exception  is  where  one  of  the  coten- 
auts  has  become  disqualified  from  maintaining  the  action.  Upon 
this  fact  being  shown  the  court  will  allow  the  other  cotenant  to 
maintain  the  suit  for  the  aliquot  parts  of  the  damage.  (Pvinam 
v.  Wise,  1  Hill,  234;  HaskeU  v.  Jones,  24  Me.  223;  HaU  v. 
Page,  4  Ga.  434 ;  Stames  v.  Quin,  6  Ga.  87;  Grilmore  v.  \nibur, 
12  Pick.  124;  Parsons  v.  Boyd,  20  Ala.  117;  Oarkson  v.  Booth, 
17  Gratt.  495.) 

E.  W.  Toole,  for  Respondents. 

The  court  upon  the  trial  in  the  foreclosure  suit  found  that 
the  ap|)ellant  was  entitled  to  a  lien  upon  claim  No.  6,  and  the 
machinery  upon  the  same  at  the  date  of  the  execution  of  the 
mortgage,  which  does  not  include  that  in  controversy,  and  a 
decree  was  rendered  accordingly.  No  one  would  doubt  but  that 
if  the  court  bad  not  assumed  to  determine  in  the  foreclosure  case 
what  particular  property  was  subject  to  the  mortgage  lien,  the 
authorities  cited  by  counsel  for  appellant  would  be  applicable. 
It  will  be  assumed  that  there  was  an  express  agreement  in  writ- 
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ing,  if  neoeesary,  that  this  machineiy  should  be  subjected  to  the 
mortgage,  and  that  it  was  pat  upon  the  premises  acoordingly ; 
and  that  sach  was  the  real  intent  of  the  parties.  {Potter  v. 
Ooiwcff,  40  N.  Y.  287;  KeUy  v.  Austin,  46  111.  156;  Orippm 
V.  Moarison^  13  Mich.  36;  Eaves  v.  Iklea,  10  Ean.  314;  15 
Am.  Rep.  345,  351;  liffl  v.  Harion,  53  N.  Y.  377;  13  Am. 
Rep.  537;  Hddings  v.  Farmer,  4  N.  Y.  396 ;  1  Jones  on  Mort- 
gages, §  429.) 

Articles  affixed  after  the  mortgage  are  sometimes  prima  facie 
regarded  as  chattels.  (1  Jones  on  Mortgages,  §§  436-439.)  And 
a  subsequent  agreement  may  make  them  such  when  a  part  of 
the  realty.  (6  Morrison  Mining  Rep.  62;  Merritt  v.  Judd,  14 
Cal.  59;  FraU  v.  Whiaier,  58  Cal.  126;  Hendy  v.  Dinkerhoff, 
57  Cal.  3;  Malland  on  Conveyances,  409-411.) 

If  appellant's  solicitude  about  imaginary  cotenants  of  re- 
spondents getting  his  part  of  the  property  or  its  value,  he  could 
have  made  them  parties  or  brought  them  in  under  the  statute. 
If  his  fear  was  that  a  second  recovery  might  be  had  against  him 
ibr  an  aliquot  part,  he  could  proceed  likewise,  or  return  the 
property  to  the  party  from  whom  he  had  wrongfully  taken  it 
and  thereby  relieve  himself  from  further  liability.  As  to  effect 
of  a  judgment  in  replevin,  see  Lomme  v.  Sweeney,  1  Mont.  585; 
Parchen  v.  Peek,  2  Mont.  567. 

This  is  the  first  time  that  the  insufficiency  of  the  evidence  has 
been  urged  by  counsel.  There  is  a  general  statement  in  the 
motion  for  a  new  trial  that  the  evidence  is  insufficient  to  support 
the  verdict.  It  does  not  designate  in  what  particular  it  is 
insufficient,  nor  does  the  statement  contain  any  such  designation. 
Had  plaintiff  in  error  designated  this  as  a  ground  upon  which 
he  would  rely  in  his  statement,  defendant  in  error  would  then 
be  called  upon  to  see  that  all  the  evidence  upon  this  point  was 
embodied  in  the  record ;  as  it  is,  it  was  the  duty  of  the  court  and 
counsel  to  utterly  disregard  it.  (ProZtw  v.  Pacijio  O.  &  8,  Mhr- 
ing  Cb.  35  Cal.  30;  Elder  v.  Shaw,  12  Nev.  78;  OaldtoeU  v. 
OreeLy,  5  Nev.  258;  Mc  Williams  v.  Herschman,  5  Nev.  263; 
Love  V.  Sierra  Nevada  etc.  Co.  32  Cal.  639;  Morrill  v.  CAop- 
man,  35  Cal.  85;  Sanchez  v.  McMahon,  35  Cal.  218;  Vilhac  v; 
Biven,  28  Cal.  409 ;  Walls  v.  Predm,  25  Cal.  59 ;  Brady  v. 
aBriefn,  23  Cal.  244;  HxiJlJUm  v.  Beed,  25  Cal.  483;  Patridge 
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V.  San  IhzrusMOO,  27  Cal.  415;  FUoh  v.  Bunchy  30  Cal.  208; 
Pardien  v.  Peok^  2  Mont  667;  Lcnivme  v.  Sfweeney,  1  Mont.  584.) 
There  was  no  request  in  the  replevin  case  to  find  what  inter- 
est defendant  had  as  a  ootenant  if  it  could  be  partitioned  out 
in  that  way.  (Rev.  Stats.  §§  277,  280;  People  v.  De  Looey,  28 
Cal.  689;  MOer  y.  Steen,  30  Cal.  403;  Oruess  v.  Fesder,  39 
Cal.  337 ;  Polhemua  v.  OarperUer,  42  Cal.  386 ;  Logan  v.  Bale, 
42  Cal.  648.) 

LiDDELL,  J. — In  order  to  correctly  understand  the  points 
at  issue  in  this  case  it  is  necessary  to  state  at  some  length  the 
facts  involved.  On  the  28th  of  July,  1879,  one  Scheurman  and 
€reorge  Kennedy  were  the  owners  in  indivision  of  a  certain  min- 
ing claim  situated  in  Lewis  and  Clarke  County,  and  designated 
in  the  official  survey  thereof  as  lot  '^  No.  64  C/'  in  sections  9 
and  16,  in  township  9  north,  range  4  west,  commonly  known 
as  claim  No.  5  east  from  discovery  claim  on  Park  lode. 

Kennedy's  interest  in  the  claim  was  standing  in  the  name  of 
R.  S.  Hale,  either  to  protect  it  from  the  pursuit  of  his  creditors, 
or  to  secure  the  payment  of  a  certain  sum  then  due  to  Hale. 
At  the  same  time  we  find  that  Kennedy's  wife,  who  was  a  sole 
trader,  also  owned  three  mining  claims  in  her  own  right,  and 
they  were  all  engaged  in  mining  in  Lewis  and  Clarke  County. 
For  the  purpose  of  conducting  the  business,  Kennedy  and  wife, 
by  power  of  attorney,  authorized  Scheurman  to  borrow  money 
either  on  sale  or  mortgage  of  the  property  owned  by  either  of 
them  at  the  date  of  the  instrument.  Under  this  power  of 
attorney  Scheurman  borrowed  $3,500  from  one  Branch  on  the 
28th  of  July,  1879,  and  executed  a  note  therefor,  signed  by 
himself,  and  with  the  names  of  Mr.  and  Mrs.  Kennedy. 

The  money  so  obtained  was  used  by  George  Kennedy  in  pay- 
ing off  his  creditor.  Hale,  who  on  the  Ist  of  Aujgust,  1879,  at 
the  former^s  request,  made  a  title  of  Kennedy's  undivided  half 
interest  in  the  claim  (No.  6)  to  Scheurman ;  and  on  the  12th 
of  August,  1879,  the  latter  executed  a  mortgage  on  that  lot  and 
the  property  of  Mrs.  Kennedy  for  the  purpose  of  securing  the 
note  which  Branch  held  for  $3,500. 

The  mortgage  was  intrusted  to  Scheurman  for  r^istry  in 
Lewis  and  Clarke  County,  and  he  in  turn  allowed  Kennedy  to 


1889.]  DuTEO  V.  Kennedy.  105 

obtain  possession  of  the  instmrnent,  by  whom  it  was  destroyed. 
Branch  instituted  suit  against  Scheurman,  Kennedy,  and  his 
wife,  but  during  the  pendency  of  the  litigation  transferred  his 
interests  therein  to  Dutro,  the  present  plaintiff,  who  successfully 
prosecuted  the  suit  to  a  final  judgment. 

Now,  the  act  of  mortgage  being  destroyed,  it  became  necessary 
to  establish  the  contents,  and  upon  what  property  it  operated; 
and  to  that  end  the  trial  judge  found  that  "the  mortgage  was 
executed  in  the  usual  form,  upon  the  whole  of  claim  No.  5,  and 
embraced  and  covered  the  tools  and  machinery  thereon,  consist- 
ing of  a  steam-engine  for  operating,  and  the  hoisting  works, 
pumps,  etc.,  and  also  lots  1,  2,  and  3,  belonging  to  Mrs. 
Kennedy.'* 

After  the  execution  of  this  mortgage  the  defendants  placed  a 
lot  of  new  machinery  upon  claim  No.  5,  consisting  of  a  boiler, 
engine,  pump,  drum,  hoisting  works,  and  connecting  pipes. 
The  boiler  was  set  in  brick  and  stone  work,  and  the  engine  was 
placed  upon  a  foundation  of  masonry  and  timber  let  into  the 
ground  about  six  feet,  aud  securely  fastened  thereto  by  sixteen 
iron  bolts,  which  passed  through  the  foundation.  The  pump 
does  not  appear  to  have  ever  been  securely  fastened  to  the  realty, 
but  the  rest  of  the  machinery  was  all  in  place,  and  used  for  the 
purpose  of  working  the  mine. 

This  machinery  was  on  the  mine  when  the  decree  was  rendered 
foreclosing  the  mortgage,  and  it  was  also  on  the  property  and 
in  place  when  the  mine  was  sold  at  sheriff's  sale  to  the  plaint- 
iff for  $5,502.03  on  the  12th  of  August,  1885,  and  at  that 
time  no  objection  was  made  to  the  sale  of  the  machinery,  either 
because  it  was  not  specifically  mentioned  in  the  mortgage,  or  for 
the  reason  that  it  was  not  a  fixture. 

Matters  remained  in  this  condition  until  a  short  time  before 
the  delays  expired  within  which  the  right  of  redemption  might 
have  been  exercised,  when  the  defendant,  George  Kennedy,  caused 
the  masonry  arouud  the  boilers  to  be  torn  down,  with  a  view  to 
removing  the  same,  and  actually  removed  the  engine,  first  cut- 
ting the  sixteen  bolts  by  which  it  was  moored  to  its  foundation, 
taking  also  two  joints  of  steam-pipe  and  other  fittings  connected 
with  the  engine,  the  drums,  the  pump,  and  a  lot  of  wire  cable 
used  for  hoisting. 
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The  present  suit  of  claim  and  delivery  was  instituted  to  recover 
this  machinerji  and  damages  for  unlawfully  withholding  the 
same,  and  resulted  in  a  judgment  for  the  defendants.  From  an 
order  denying  a  motion  for  a  new  trial,  as  well  as  from  the  judg- 
ment, the  plaintiff  prosecutes  the  presmt  appeal. 

Several  errors  of  law  are  assigned  in  the  motion,  but,  under 
the  view  which  we  have  taken  of  the  case,  it  will  only  be  neces- 
sary to  examine  one  of  them.  The  case  was  tried  without  a 
jury,  and  the  judge  found  that  the  machinery,  except  the  pump, 
were  fixtures,  and  could  not  be  removed  without  injury  to  the 
realty;  that  it  would  cost  $600  to  replace  the  same;  that  it  was 
all  put  upon  the  claim  after  the  mortgage;  and  that  the  pump 
was  worth  $150;  finally,  that  this  machinery  was  not  specified 
in  the  original  decree  of  foreclosure,  from  which  he  concludes 
that  the  title  thereto  did  not  pass  by  the  foreclosure  sale,  and 
the  sheriff's  deed  made  in  pursuance  thereof. 

We  agree  entirely  with  the  judge  a  qw>  in  his  findings,  but 
his  conclusions  of  law  are  erroneous,  and  the  order  and  judgment 
appealed  from  must  be  reversed.  The  trial  judge  misconstrued 
the  scope  and  effect  of  the  decree  in  the  case  of  IhUro  v.  Scheur^ 
man.  Under  the  pleadings  in  that  case  it  devolved  upon  the 
plaintiff  to  show  the  power  of  attorney,  the  execution  of  the 
note,  and  its  consideration,  the  mortgage,  its  destruction,  its 
termSy  and  the  property  upon  which  it  was  imposed ;  and  when 
this  was  done  the  trial  judge  correctly  found  the  property  upon 
which  it  was  intended  to  operate,  to  wit,  the  mining  claim  No* 
5,  and  the  machinery  upon  it  at  the  date  of  its  execution.  And 
when,  after  his  conclusions  of  law,  the  judge  decreed  that  the 
plaintiff  '^  was  entitled,  by  virtue  of  such  mortgage,  to  a  lien 
upon  the  mining  claim,  and  all  the  machinery  and  buildings 
which  were  upon  and  attached  to  the  claim  on  the  12th  of 
August,  1879/'  he  merely  reiterated  the  terms  of  the  mortgage 
as  it  originally  existed,  and  ordered  the  sale  of  the  real  property 
to  satisfy  the  debt  and  mortgage.  We  have  carefully  searched 
the  pleadings  in  that  case,  and  can  find  no  issue  raised  as  to  the 
right  of  the  mortgage  creditor  to  sell  such  machinery  and  build- 
ings as  may  have  been  placed  upon  the  real  estate  aftior  the  exe- 
cution of  the  mortgage,  in  such  a  way  as  to  become  fixtures,  and 
by  designation  a  part  of  the  real  estate.    Since  the  decree  was 
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silent  in  tliis  respect^  and  no  sncb  issue  having  been  made,  the 
right  to  sell  such  fixtures  must  be  govenied  hy  the  general  rule 
which  applies  between  mortgagor  and  mortgagee  under  such 
circumstances.  Had  the  judge  found  and  so  decreed  otherwise, 
the  findings  would  have  been  disr^arded  as  being  outside  of  the 
issues.  {Marks  v.  Saytoardy  50  Cal.  57;  Oregory  v.  Ndwn^  41 
Cal.  279.)  In  the  foreclosure  of  a  mortgage  it  is  the  undoubted 
right  of  the  creditor,  not  only  to  sell  such  real  property  and  fixt- 
ures as  may  be  mentioned  in  the  act,  but  also  any  improvements 
and  personal  property  i)ermanently  attached  to  the  realty,  in 
such  a  way  as  to  make  it  a  fixture,  and  not  excepted  by  the 
terms  of  the  act.  (Sands  v.  Pfeiffer,  10  Cal.  259;  MerriU  v. 
Judd,  14  Cal.  60;  Unim  Waie^-  Co.  v.  Murphy  Flvming  Oo.  22 
Cal.  621 ;  2  Kent  Com.  346;  2  Hilliaixl  on  Mortgages,  p.  382, 
§  11.)  Whenever  the  mortgagor  endeavors  to  remove  the  fixt- 
ures or  improvements  upon  mortgaged  property,  he  may  be 
enjoined,  or  the  creditor  may  have  his  choice  of  an  action  for 
damages,  or  one  of  claim  and  delivery,  after  he  has  become  the 
purchaser  of  the  property  at  sheriff's  sale,  as  in  the  present 
instance.  Our  conclusion  is  that  the  plaintiff  was  entitled  to 
recover  the  machinery  or  its  value,  except  the  pump,  which  does 
not  appear  from  the  evidence  ever  to  have  been  attached  to  the 
freehold  in  such  a  way  as  to  enable  us  to  say  that  it  was  a 
fixture. 

Had  the  plaintiff  framed  his  complaint  propei'ly,  he  would 
undoubtedly  have  been  entitled  to  a  judgment  for  $500  on  ac- 
count of  damages;  for  that  is  the  amount  proven  to  have  been 
necessarily  expended  in  replacing  the  machinery  at  the  mine. 
But,  upon  examining  his  complaint,  the  demand  for  damages  is 
for  unlawfully  withholding  and  detaining  the  goods,  which  is 
nothing  more  than  a  demand  to  be  paid  for  the  use  of  the  prop- 
erty of  which  he  has  been  deprived.  No  evidence  was  adduced 
under  this  demand,  but  the  judge  found  that  the  cost  of  replac- 
ing the  machinery  was  $500.  Any  judgment  for  damages  would 
therefore  be  outside  of  the  issues,  unless  the  proof  supported  the 
all^ations  in  the  complaint.  The  successful  plaintiff  in  a  claim 
and  delivery  suit,  if  in  possession  of  the  property,  is  entitled  to 
a  decree  fixing  his  title,  and  to  a  judgment  for  such  damages  as 
be  may  have  been  occasioned  by  the  acts  of  the  defendant.    But 
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where  the  latter  is  in  possession  the  plaintiff  is  entitled  to  a 
judgment  for  the  specific  property,  and,  in  default  of  its  deliv- 
ery,  then  to  a  moneyed  judgment  for  the  value  of  such  machinery 
as  it  stood  upon  the  mine,  and  not  when  severed  from  the  realty. 
(Rhoda  V.  Alameda  Co.  58  Cal.  367 ;  Wkiibeck  v.  N.  Y.  Gad. 
B.  JB.  Co.  36  Barb.  644.) 

It  is  therefore  ordered  that  the  order  and  judgment  appealed 
from  be  reversed,  and  the  cause  remanded  for  a  new  trial,  re- 
spondents paying  costs  of  this  appeal. 

Blake,  C.  J.,  and  Bach,  J.,  concur. 
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KENNON,  Respondent,  v.  GILMER  bt  al.,  Appellants. 

Daxaoib— £!x0eMio«  verdict  ^Oomnum  cofTicrt.  —  In  an  action  for  damages  for 
injuriee  to  the  person  where  the  eTidence  mbowed  that  the  plaintiff  was  flfty-foor 
years  old  at  the  time  of  the  accident ;  that  the  large  bone  of  his  leg  was  broken 
and  run  throagh  the  skin;  that  the  ankle  Joint  was  broken  and  the  small  bone 
shattered  so  that  an  immediate  amputation  of  the  foot  was  necessary ;  that  it 
was  over  a  year  before  the  leg  healed  np,  small  pieces  of  bone  coming  oat  at 
different  times ;  that  he  had  been  nnable  to  walk  without  emtohes ;  that  an  arti- 
ficial foot  caused  him  pain ;  that  he  was  under  medical  treatment  for  two  months* 
which  cost  him  $800 ;  that  his  wound  was  very  painful  until  it  healed  and  at 
times  afterwards ;  that  he  was  deprived  almost  entirely  of  attending  to  hlB  bnsi* 
ness,  which  would  be  more  profitable  if  he  could  attend  to  it;  that  at  times  he 
was  obliged  to  employ  other  help ;  that  his  general  health  was  ss  good  after  as 
before  the  accident,  but  he  was  not  as  strong  and  could  not  take  exercise;  thai 
his  partner  considered  him  of  no  account  since  the  accident,  but  before  he  wm 
able-bodied  and  did  considerable  work  about  their  store ;  that  outside  of  manual 
labor  he  was  as  good  a  msn  as  before ;  that  they  were  in  the  hardware  business. 
Eeld,  that  in  the  absence  of  proof  as  to  the  value  of  plaintiff's  business,  a  verdict 
of  $20,750  was  excessive,  and  a  new  trial  would  be  granted  nnless  plaintiff  would 
remit  aU  but  $10,750  with  interest. 

Appeal  from  Second  Judicial  Didriot,  Deer  Lodge  County. 
The  action  was  tried  before  Galbbajth,  J. 
W.  W.  Diocon,  for  Appellants. 
Robinson  &  SUipUton^  for  Respondent. 

Blake,  C.  J. — This  action  was  commenced  by  Kennon  to 
recover  damages  from  Gilmer  et  al.  for  personal  injuries  sustained 
in  1879  through  the  negligence  of  the  latter.    Kennon  was  then 
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a  passenger  upon  the  stage  coach  of  Gilmer  d  al.j  T^ho  were 
common  carriers  for  hire.    At  the  first  trial  in  1881  the  jury 
retamed  a  verdict  for  Kennon  for  the  sum  of  $17,167,  and 
judgment  was  entered  accordingly.    Upon  an  appeal   to  this 
court  it  was  adjudged  that  the  cause  be  remanded  for  a  new 
trial,  but  the  questions  which  were  discussed  in  the  opinion  do 
not  arise  upon  this  hearing.     (4  Mont.  433.)    At  the  second 
trial  bj  a  jury  a  judgment  was  obtained  by  Kennon  for  the  sum 
of  $20,750.    Another  appeal  was  taken  by  Gilmer  d  al,y  and 
heard  by  this  court  at  the  January  term,  1885,  when  the  follow- 
ing judgment  was  rendered:   '^The  judgment  is  hereby  reduced 
to  the  sum  of  $10,750,  and  affirmed  as  to  that  amount.'^     (5 
Mont.  274.)    Both  parties  sued  out  writs  of  error,  and  the  case 
was  remanded  to  this  court  by  the  Supreme  Court  of  the  United 
States  "  for  further  proceedings  in  conformity  with  this  opinion,'' 
which  is  reported  in  131  U.  S.  22.     The  scope  of  our  investiga- 
tion is  readily  ascertained  by  observing  the  concluding  paragraph 
of  the  opinion  by  Mr.  Justice  Gray  :   ''The  erroneous  judgment 
of  the  Supreme  Court  of  the  Territory  being  reversed,  the  case 
will  stand  as  if  no  such  judgment  had  been  entered,  and  that 
court  will  be  at  liberty,  in  disposing  of  the  motion  for  a  new 
trial  according  to  its  view  of  the  evidence,  either  to  deny  or 
grant  a  new  trial  generally,  or  to  order  judgment  for  a  less  sum 
than  tlie  amount  of  the  verdict,  conditional  upon  a  remittitur  by 
the  plaintiff."    The  error  committed  by  this  court  is  clearly 
pointed  out  in  this  language:  ''The  judgment  of  the  Supreme 
Court  of  the  Territory,  reducing  the  amount  of  the  verdict  and 
the  judgment  of  the  inferior  court  thereon,  without  submitting 
the  case  to  another  jury,  or  putting  the  plaintiff  to  the  election 
of  remitting  part  of  the  verdict  before  rendering  judgment  for 
the  rest,  was  irregular,  and,  so  far  as  we  are  informed,  unprece- 
dented; and  the  grounds  assigned  for  that  judgment,  in   the 
opinion  sent  up  with  the  record,  as  required  by  the  rules  of  this 
court,  are  far  from  satisfactory."    The  legal  questions  relating 
to  the  admission  of  testimony,   the  assessment  of  damages, 
and  the  instructions  to  the  jury,  which  were  considered  and 
determined  by  this  court,  were  settled  according  to  the  opinion 
cited  by  Mr.  Justice  Gray,  and  are  not  before  us  for  review.    It 
is  contended  by  the  appellants  that  the  ruling  of  the  court 
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below  in  denying  their  motion  for  a  change  of  venue  must  be 
again  considered.  It  was  held  by  Mr.  Justice  Gray  in  this  case 
that  ^'the  granting  or  denial  of  a  change  of  venue,  like  the 
granting  or  refusal  of  a  new  trial,  is  a  matter  within  the  diacre*^ 
tion  of  the  court,  not  ordinarily  reviewable  by  this  court  on 
writ  of  error/'  and  that  ''the  refusal  to  grant  a  change  of  veuue 
on  the  mere  aflSdavit  of  the  defendauts'  agent  to  the  state  of 
public  opinion  in  the  county  clearly  involves  matter  of  fact  and 
discretion,  and  is  not  a  ruling  upon  a  mere  question  of  law.'' 
While  it  seems  a  needless  task  to  pass  upon  the  matter  at  this 
time,  we  deem  it  proper  to  remove  all  doubt,  and  state  that  we 
adhere  to  the  conclusions  which  have  been  expressed  in  the 
former  opinion  of  this  court. 

According  to  our  view  of  the  evidence,  the  motion  for  a  new 
trial  should  be  denied  generally.  Conceding  that  the  testimony 
is  conflicting,  we  must  be  governed  by  the  familiar  rule  that 
prevents  us,  under  these  conditions,  from  disturbing  the  verdict 
The  last  question  for  our  decision  is  whether  we  should  order  a 
judgment  for  a  less  sum  than  the  amount  of  the  verdict.  The 
ground  of  the  motion  for  a  new  trial  is  this:  '' Excessive  dam- 
ages, appearing  to  have  been  given  under  the  influence  of  passion 
or  prejudice."  The  testimony  concerning  this  point  can  be 
embodied  in  the  following  statement:  Kenuon  testified  that  his 
age  was  fifty-four  years  when  the  accident  occurred ;  that  his 
ankle  joint  was  dislocated;  that  he  remained  under  medical 
attendance  in  Helena  over  two  months;  that  his  foot  was  ampu- 
tated on  account  of  this  wound;  that  it  %vas  over  a  year  before 
the  leg  healed  up;  that  small  pieces  of  bone  came  out  three  or 
four  difierent  times ;  that  at  all  times  he  had  been  unable  to 
walk  without  crutehes;  that  he  had  an  artificial  foot,  but  usu- 
ally could  not  wear  it  more  than  two  or  three  hours  without 
much  pain ;  that  his  leg  is  very  weak,  although  healed  up;  that 
his  bill  for  the  treatment  of  the  leg  in  Helena  footed  up  nearly 
$800;  that  his  wound  was  very  painful  until  it  healed;  that  his 
leg  continued  to  pain  him  sometimes ;  that  he  imagined  a  sharp 
bone  was  trying  to  come  out;  that,  after  leaving  Helena,  he  was 
unable  to  leave  his  house  for  two  or  three  months;  that  there 
was  very  little  business  that  he  could  attend  to,  and  that  he  was 
deprived  almost  entirely  by  his  wound  of  attending  to  any  busi- 
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ness;  that  his  business  would  be  more  remunerative  and  profit- 
able if  he  oould  attend  to  it;  that  he  was  sometimes  obliged  to 
employ  other  help;  that  he  was  engaged  in  the  hardware  busi- 
ness ;  that  his  general  condition  of  health  before  the  accident 
was  good^  but  he  had  not  been  a  robust  man  for  many  years; 
that  his  health  had  been  pretty  good  since  the  accident,  but  he 
had  not  been  a  strong  man ;  that  his  general  health  was  as  good 
after  as  before  the  accident;  that  he  had  very  little  strength  at 
the  time  of  the  trial ;  that  he  was  not  as  strong  then  as  he  was 
before  he  was  hurt;  and  that  he  oould  not,  through  his  injury, 
take  exercise.  Dr.  Mitchell  testified  that  he  was  upon  the  coach 
at  the  time  of  the  accident;  that  the  large  bone  of  Kennon's  1^ 
was  broken,  and  run  through  the  skin ;  that  it  shot  out  two  or 
three  inches;  that  the  ankle  joint  was  broken,  and  that  the  small 
bone  was  shattered;  that  a  consultation  of  surgeons  was  held, 
and  it  was  decided  that  immediate  amputation  was  necessary; 
that  he  performed  the  operation ;  that  the  wound  was  slow  in 
healing;  that  it  was  one  hundred  and  one  days  before  be  could 
get  the  ligature  away ;  that  small  pieces  of  bone  were  taken  out 
several  months  after  the  amputation ;  that  the  leg  would  heal  up, 
and  then  become  inflamed ;  that  the  efiect  of  amputation  from 
inaction  upon  a  man  would  be  that  be  would  not  be  so  strong, 
and  his  powers,  to  that  extent,  would  be  lessened ;  and  that  a 
man's  muscles  would  become  soft  and  flexible  withoat  exercise, 
but  as  to  his  health,  he  did  not  know  as  it  would  have  auy  o.fect. 
H.  H.  Zenor  testified  that  he  had  been  associated  with  Kennon 
in  business  for  fifl^n  years;  that  he  was  acquainted  with  the 
general  health  and  physical  ability  of  Kennon  prior  to  and  since 
the  accident;  that  he  considered  Kennon  of  no  account  since  the 
accident;  that  Kennon,  before  this  event,  was  an  able-bodied 
man,  and  did  considerable  work  about  the  store;  that  the  busi- 
ness qualifications  of  Kennon  were  pretty  fair;  that  they  were 
in  the  hardware  business;  that  he  did  not  know  if  Kennon's 
general  health  had  been  injured,  but  did  not  think  that  he  was 
as  strong  a  man  as  he  was  before  he  lost  his  1^;  that  outside 
of  the  manual  labor  Kennon  was  as  good  a  business  man  as  be 
was  before;  that  Kennon  could  attend  to  the  correspondence 
and  book-keeping;  and  that  in  the  work  and  labor  requiring 
strength  Kennon  was  injured. 
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Gilmer  d  al.  did  not  introdaoe  any  evidence  npon  this  branch 
of  the  case,  and  we  may  assume  that  all  the  facts  are  presented 
in  the  foregoing  statement  The  authorities  support  the  gen- 
eral proposition  that  no  precise  rule  can  be  laid  down  for  the 
award  of  compensation  to  a  person  who  has  received  a  perma- 
Dent  injury,  such  as  the  loss  of  a  leg  or  an  arm ;  that  the  mere 
fact  that  a  verdict  is  returned  for  a  larger  sum  than  the  evidence 
justifies,  in  the  opinion  of  the  court,  is  not  a  sufficient  ground  for 
judicial  interference;  and  that  the  amount  fixed  as  damages  in 
actions  of  this  nature  will  not  be  set  aside  or  reduced  as  excess- 
ive, unless  it  appears  to  have  been  the  result  of  passion  or  pre- 
judice on  the  ])art  of  the  injury.  One  ingredient  which  enters 
into  this  computation,  in  many  cases,  is  the  loss  of  income  or 
business  by  reason  of  the  injury.  In  Nebraska  City  v.  OampbeUf 
2  Black,  690,  the  court  holds  that  a  physician  can  introduce 
evidence  to  prove  *'  that  he  was  engaged  in  extensive  practice  at 
the  time  o£  the  injury,  and  also  that  it  was  a  period  of  great 
sickness  in  the  community.''  In  Wade  v.  Leroy^  20  How.  34, 
the  court  held  that  evidence  is  competent ''that  before  and  up 
to  and  at  the  time  of  the  alleged  injury  the  particular  business 
in  which  he  was  engaged  was  that  of  a  distiller  and  manufacturer 
of  turpentine,  and  that  he  was  largely  and  extensively  engaged 
in  that  business."  The  most  remarkable  illustration  of  this 
principle  is  contained  in  the  English  case  of  PhiUips  v.  London 
It,  i2.  Cb.  42  L.  T.  N.  S.  6,  in  which  the  jury  assessed  the  dam- 
ages in  the  sum  of  $80,000,  and  a  new  trial  was  not  granted. 

No  testimony  of  this  character  is  found  in  the  record,  and  the 
extent  and  value  of  the  business  in  which  Kennon  was  engaged 
at  the  time  he  was  injured  were  not  shown  at  the  trial.  This 
knowledge  was  necessary  to  enable  the  jury  to  ascertain  the 
damages  which  had  resulted  from  the  injuries  to  the  respondent. 
In  considering  cases  of  like  kind  there  is  no  uniformity  in  the 
verdicts,  and  extremes  can  be  produced  upon  both  sides.  The 
following  number  has  been  selected  for  the  purpose  of  showing 
the  amounts  for  which  judgments  have  been  sustained  by 
appellate  courts:  Illinois  R.  R.  Co.  y.  Parhsj  88  III.  373| 
$8,958;  Deppe  v.  0.  R.  L  etc.  R  R  Co.  38  Iowa,  692, 
19,000;  Ballou  v.  Jhmum,  11  Allen,  73,  $9,687.50;  Robinaon 
V.  WesUm  Pacific  R  R.  Cb.  48  Cal.  409,  J10,000;  JBdair  v. 
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a  A  N.  TT,  JR.  B.  Cb.  43  Iowa,  662,  $11,000;  Berg  v.  Oiieago 
dc  R.  R.  Co.  50  Wis.  419,  $11,000.  In  the  absence  of  proof 
relative  to  the  pecuniary  afiairs  of  the  respondent,  at  the  time 
referred  to  in  the  testimony,  and  following  the  principles  which 
are  declared  in  these  authorities,  we  are  compelled  to  say  that 
the  damages  that  were  awarded  by  the  jury  are  disproportion- 
ate to  the  injury  complained  of.  At  the  January  term,  1885, 
this  court  ordered  that  judgment  should  be  entered  for  the  sum 
of  $10,750,  but,  doubtless  through  inadvertence,  omitted  to  put 
the  same  into  legal  form.  We  regard  this  amount  fair  compen- 
sation for  the  respondent  under  the  law  and  evidence.  Since 
that  term  the  Supreme  Court  of  the  United  States  has  decided 
generally  against  the  appellants  upon  the  issues  which  were  sub- 
mitted. We  think  that  legal  interest  should  be  allowed,  under 
the  circumstances,  upon  this  sum  to  the  present  term.  It  is 
therefore  ordered  and  adjudged  that  the  order  of  the  court  below, 
overruling  the  motion  for  a  uew  trial  herein,  be  reversed,  and 
that  a  new  trial  be  granted,  unless  the  said  respondent  shall, 
within  thirty  days  after  the  filing  of  the  remittitur  from  this 
court  in  the  court  below,  consent  to  release  all  but  $14,837.50 
of  such  verdict;  that  if  such  consent  in  writing  be  filed  as  above 
required,  then  such  motion  shall  be  overruled,  and  said  new 
trial  shall  be  denied ;  and  that  the  court  below  shall  make  such 
orders  as  shall  become  necessary  to  carry  out  the  directions  of 
this  court 

Bach,  J.,  and  LiDDEUi,  J.,  concur. 


MERRIGAN,   Respoxpbnt,  v.   ENGLISH   et   al., 

APP£LLA2n». 

KwoBASKfB  loEK^  Subcontractor. —Vndw  flection  1370,  fifth  dlTision,  Compiled 
Statates,  a  saboontraotor  bM  a  <UFeot  lien  for  the  reaaonftble  value  of  hia  labor 
and  materiaJs. 

Saxe-^  ConitmcUon  of  ^tuUt.  ^The  repeal  of  aeetion  1887  of  Uie  Ck)mpiled 
Btatates,  proTiding  that  every  contractor,  gnbcontraotor  ....  baying  charge, 
In  whole  or  In  part,  of  the  boilding  shall  be  deemed  the  agent  of  the  owner,  did 
not  repeal  the  direct  lien  given  to  snbcontractorfl  by  section  1870.  Section  1870 
of  the  Compiled  Statntes,  giving  a  saboontractor  a  direct  lien,  is  not  nncon- 
Bfltatlonal  as  for£eitiog  the  owner's  property  to  peraons  with  whom  he  never 
oontraoted. 
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PulADiNO— i4nn0fr— Concfaifimif  of  late.— Where  flie  antwer  doei  not  deny  any 
of  the  facu  upuD  which  plaintiff '»  cUdm  for  a  lien  is  baaed,  but  denies  indebted- 
ness to  plaintiff',  and  thai  plaintiff  bad  any  lien  ;  fields  that  the  denials  were  eon- 
clnsions  of  law,  and  no  issaes  of  fad  were  raised  by  the  pleadings. 

HoMSSTCAO— JElu'inftvin. — A  homestead  is  subject  to  the  li«;n  of  a  meohanie  for 
material,  as  well  as  labor,  where  the  material  is  the  object  of  the  labor  for  which 
he  claims  his  lien. 

Pbiobttt  of  Lien  otkb  Mobt^aox.— Where  the  work  for  which  a  lien  is  filed  was 
done  by  a  subcontractor  subsequent  to  the  filing  of  a  mortgage,  such  lien  takes 
precedence  of  the  mortgage,  and  dates  ftrom  the  ctimmfnoement  of  tlie  work  by 
the  original  contractor.    (Following  the  case  of  J>(tvi$  t.  BiMand,  18  Wall.  659.) 

Appeal  from  Fird  Judicial  Didrid,  Lewis  and  Clarhe  CouiUy. 

A  motion  for  judgment  on  the  pleadings  was  granted  bj 
Blake^  C.  J, 

Statement  of  facts^  prepared  by  the  judge  delivering  the  opin- 
ion of  tlie  court. 

The  plaintiff,  John  Merrigan,  brought  this  action  to  fore- 
close a  mechanic's  lien.  The  complaint  shows  the  following 
facts,  omitting  all  technical  matter  of  pleading:  The  defendant, 
Lydia  J.  English,  was  and  is  the  owner  of  the  premises  which 
the  plaintiff  seeks  to  make  subject  to  his  lien,  and  prior  to  July 
20,  1888,  entered  into  a  contract  with  the  defendant  Crawford, 
who  thereby  agreed  to  erect  a  building  upon  the  premises  referred 
to;  that  Crawford  commenced  work  under  said  contract  on  the 
twentieth  day  of  July,  1888,  and  himself  entered  into  a  contract 
with  the  plaintiff  Merrigan,  who  thereby  agreed  ''to  do  all  the 
plastering  to  be  done  in  said  building,  and  to  set  a  mantel 
therein,  and  to  furnish  the  plaster  and  cement  necessar}'  there- 
for,'' the  consideration  for  said  contract  being  the  sum  of  two 
hundred  and  seventy-eight  dollars;  that  the  said  plaintJff'' com- 
pleted said  contract,  and  did  and  performed  said  work  and  labor 
in  the  plastering  of  said  building,  and  the  setting  of  said  mantel, 
and  the  furnishing  of  said  plaster  and  cement,  as  above  specified, 
on  the  twenty-seventh  day  of  October,  1 888 ; "  that  he  (the  plaint- 
iff) has  been  paid  for  said  work  the  sum  of  fifty-five  dollars,  and 
no  more;  that  said  work,  etc.,  was  reasonably  worth  the  said  sum 
of  two  hundred  and  seventy-eight  dollars;  that  the  plaintiff  com- 
menced work  under  his  contract  upon  the  seventh  day  of  Septem- 
ber, 1888,  and  completed  said  work  on  the  twenty-seventh  day  of 
Octol)er,  1888 ;  that  the  defendant^  the  Home  Building  and  Loan 
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Association^  claim  a  lien  upon  said  premises,  which  lien,  if  any, 
is  by  mortgage,  and  is  subject  to  the  lien  of  the  plaintiff;  and 
that  the  plaintiff,  on  the  thirty-first  day  of  October,  1888,  filed 
his  notice  of  lien,  setting  forth  in  detail  the  facts  of  said  filing. 
Then  follows  the  prayer.  The  above  will  show  all  the  facts 
material  in  the  case,  because  it  is  not  claimed  that  there  h&s  been 
a  defect  in  pleading,  the  issues  being  sharply  drawn  upon  the 
points  given  below,  and  which  go  directly  to  the  plaintiff's  cause 
of  action.  To  this  complaint  a  demurrer  was  interposed  in 
behalf  of  the  defendants,  English  and  the  Home  Building  and 
Loan  Association.  The  demurrer  was  overruled,  and  each  of 
said  defendants  last  named  filed  a  separate  answer.  The  answer 
of  the  defendant  English  is,  in  effect,  as  follows :  It  denies  that 
she  is  indebted  to  the  plaintiff  in  any  sum ;  denies  that  Craw- 
ford- was  her  agent,  or  had  any  authority  to  make  any  contract 
with  the  plaintiff  for  her  or  in  her  name ;  denies  that  the  account 
set  forth  in  the  complaint,  or  the  lien  based  thereon,  constitutes 
any  lien  upon  the  premises;  denies  that  the  plaintiff  has  acquired 
any  lien  upon  said  premises  by  reason  of  the  facts  set  forth  in 
the  complaint;  and,  as  affirmative  defense,  alleges  and  sets  forth 
the  contract  made  by  her  with  the  defendant  Crawford,  and  that 
by  said  contract  the  said  Crawford  agreed  to  do  and  perform  the 
work  described  in  the  complaint;  and  that  the  premises  in  ques- 
tion are,  and  were,  at  all  times  mentioned  in  the  complaint,  the 
homestead  of  the  defendant,  who  is  the  head  of  a  family.  The 
answer  of  the  defendant  corporation,  in  addition  to  the  matter 
set  forth  in  the  answer  of  the  defendant  English,  pleads  as  a 
defense  a  bond  and  mortgage  for  the  sum  of  one  thousand  dol- 
lars, which  mortgage  is  a  lien  upon  the  premises  in  question,  and 
was  duly  recorded  in  the  proper  office  on  the  first  day  of  Septem- 
ber, 1889.  The  plaintiff  moved  for  judgment  upon  the  plead- 
ings. The  motion  was  granted.  Judgment  was  entered  for  the 
plaintiff.  From  this  judgment,  and  from  the  order  overruling 
the  demurrer,  the  answering  defendants  appealed.  Many  points 
were  raised  in  the  court  below.  Those  considered  in  this  court 
are  those  which  are  mentioned  in  the  brief  of  appellants,  and 
they  are  as  follows :  Mrsty  that  the  plaintiff  is  a  subcontractor^ 
and  has  no  lien ;  aecond,  that  the  premises  are  the  homestead  of 
the  defendant  English,  and  are  therefore  not  subject  to  the  lien 
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of  the  plaintiiF,  l)ecaose  they  are  exempt  from  any  lien  except 
that  of  a  laborer  or  mechanic  (see  §§  322,  323,  subd.  1,  Comp. 
Statd.) ;  third,  that  the  plaintiff's  lien,  if  any,  is  subject  to  the 
mortgage  of  the  defendant  corporation  ;  fourthy  that  there  were 
certain  denials  in  the  answers  which  raised  issues  of  £ict. 

Ma88ena  BuUard,  for  Ap])ellant8. 

A  lien  being  ^^exclusively  the  creature  of  the  statute,  and 
deriving  its  existence  only  from  positive  enactment/'  and  our 
statute  failing  to  provide  for  any  lien  in  favor  of  subcontractors, 
it  follows  that  the  lien  in  this  case  cannot  be  suocained,  and  the 
demurrer  to  the  amended  complaint  shoi^ld  have  been  sustained. 
(Phillips  on  Mechanics'  Liens,  §§  9,  15,  18;  Chipin  v.  JPereee^ 
79  Am.  Dec.  note,  269,  and  authorities  cited;  Overton  on  Liens, 
§§  552,  554 ;  Pike  v.  Irwin,  1  Sand.  14.) 

The  statute  of  Montana  does  not  make  any  provision  for  a 
subcontractor's  lien :  he  is  not  mentioned  in  the  section  provid- 
ing for  liens.  (Fifth  div.  Comp.  Stats.  §  1370.)  Thai  section 
1370  applies  only  to  persons  who  have  contracted  with  the  owner 
or  proprietor,  and  not  to  subcontractors,  is  further  evident  from 
the  fact  that  section  1372  of  the  same  statute  provides  as  fol** 
lows :  ''  It  shall  be  the  duty  of  every  person  and  all  pemons, 
except  as  has  been  provided  for  subcontractors,  who  wish  to 
avail  himself  or  themselves  of  the  benefit  of  this  chapter,  to  file 
with  the  county  recorder,"  etc.  This  is  part  of  the  old  statute 
in  foroe  at  a  time  when  liens  were  provided  for  subcontractors. 
The  provisions  relating  to  subcontractors  have  been  repealed; 
they  are  left  without  a  lien. 

By  section  1367,  fifth  division,  Compiled  Statutes  of  Montana^ 
the  contractor  was  made  the  agent  of  the  owner ;  but  this  section 
was,  prior  to  the  inception  of  any  right  of  the  respondent,  so 
amended  as  to  repeal  that  provision.  The  statute  therefore  does 
not  make  the  contractor  an  agent  of  the  owner,  and  no  such 
i^ncy  exists  except  by  statute.  (Extra  Session  Laws  of  1887, 
§  5,  p.  72;  Deardofffy.  Evohartt,  74  Mo.  37.) 

It  is  alleged  and  not  denied  by  plaintiff,  that  the  premises 
which  plaintiff  seeks  to  sul^ect  to  his  lien  constitute  the  home- 
stead of  the  defendant    The  statutes  of  this  Territory  provide 
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that  the  homestead  ''shall  not  be  subject  to  forced  sale  on  execu- 
tioDy  or  any  other  final  process  from  a  court;"  and  then  further 
provide  as  follows:  ''Such  exemptions  shall  not  affect  any 
laborer's  or  mechanic's  lien,  or  extend  to  any  mortgage  thereon 
lawfully  obtained."  (First  div.  §§  322, 323.)  Respondent  may 
insist  that  the  term  "mechanic's  lien"  in  section  323  is  used  in 
its  legal  meaning,  and  that  the  legal  meaning  includes  liens  of 
material-men.  We  concede,  that  if  the  language  of  the  statute 
was  that  the  homestead  exemption  '^  shall  not  affect  any  me- 
chanic's lien,"  and  made  mention  of  no  other  class  of  liens,  then 
it  might  be  with  some  plausibility  claimed  that  all  liens  were 
intended  to  be  included ;  but  when  the  statute  uses  the  terms 
"laborer's  lien"  or  " mechanic's  lien,"  it  must  be  held  to  refer 
to  the  particular  classes  of  lieos  named,  and  none  other.  (12icA- 
ards  V.  Shear,  70  Cal.  187;   Walsh  v.  McMenainy,  74  Cal.  356.) 

Oeorge  F.  SbdUmy  and  A.  C  Botldn,  for  Respondent 

There  is  no  distinction  drawn  between  contractors  and  sub- 
coDtractors  under  the  Mechanic's  Lien  Law.  There  are  two 
modes  adopted  by  the  mechanic's  lien  statutes  of  different  States 
for  securing  the  benefits  of  the  statutes  to  subcontractors  and 
others  employed  by  the  principal  contractor.  (Jones  on  Liens, 
I  1286.)  The  distinction  between  the  two  methods  is  well 
anderstood.  The  object  of  the  legislature  in  the  law  of  March 
9^  1887,  was  to  change,  from  the  system  of  "subrogation  throu^ 
notice  to  the  owner,"  to  that  of  a  "direct  and  absolute  lien  upon 
the  property,"  in  so  far  as  it  affected  the  rights  and  privileges 
of  sabcontracUMTS.  The  new  enactment  repealed  the  provisions 
of  the  old  law  requiring  notice  to  the  owner,  and  section  1370 
provides  that  every  mechanic,  etc.,  shall  have  a  lien.  This 
provision  protects  the  subcontractor.  (Phillips  on  Mechanics' 
Liens,  §  68 ;  Attoood  v.  WUliams,  40  Me.  409 ;  Quale  v.  Moon, 
48  Cal.  478.) 

The  reference  in  section  1372  of  the  Lien  Law  to  sub-con- 
tractors is  evidently  one  of  those  errors  that  creep  into  compil- 
ations of  laws  that  have  not  been  carefiiUy  revised  by  competent 


It  will  be  observed  that  ilie  authorities  cited  by  the  appellanta 
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in  their  brief  are  from  those  States  in  which  the-  eystcm  of 
"subrogation  through  notice  to  owner"  prevails,  and  where 
subcontractors  have  no  absolute  lien.  Mr.  Jones,  in  his  work 
on  Liens,  gives  a  list  of  the  States  that  give,  by  statute,  a  direct 
and  absohite  lien  to  the  subcontractor,  and  in  that  list  he 
includes  MiMitana,  and  quotes  the  law  of  March  9,  1887.  (2 
Jones  on  Liens,  §  1304,  n.  6;  also  §  1212.) 

Under  statutes  which  give  to  subcontractors  a  direct  lion,  the 
amount  for  which  the  property  may  be  charged  is  not  limited 
by  the  amount  that  may  be  due  from  the  owner  to  the  contractor, 
nor  doe^  it  in  any  way  depend  upon  the  state  of  the  account 
between  them.  (Colter  v.  Frtse,  45  Ind.  96;  MernUv.  Pearsohj 
58  Ind.  385;  Crawfardsvllle  v.  Johnson,  61  Ind.  397 ;  Andis  v. 
DaviSy  63  Ind.  17;  Ddaliay  v.  Goldiey  17  Kan.  263;  dough  v. 
McUoiiaUly  18  Kan.  114;  Shdlabarger  v.  Thayer^  15  Kan.  619; 
Atwood  V.  WilltaviSy  40  Me.  409 ;  Sodini  v.  WinUr,  32  Md.  130; 
Tremch  v.  SKryock,  51  Md.  162,  163;  Parker  v.  Bdl,  7  Gray, 
429  ;  Lfiird  v.  Moonan^  32  Minn.  358;  BaUoti  v.  Bldckj  21  Neb. 
131;  Foster  v.  Dohle,  17  Neb.  631;  Marrener  v.  PaxtoUy  17 
Neb.  634;  Lonkey  v.  Cook,  15  Nev.  58;  Hunter  v.  Truckee 
Lodyey  14  Nev.  24;  Carson  Opera  House  Assoc,  v.  Miller,  15 
Nev.  327 ;   White  v.  3Mer,  18  Pa.  St.  52.) 

Tlie  constitutionality  of  similar  statutes  is  well  established. 
{Laird  v.  Moonan^  32  Minn.  358  ;  Bohn  v,  McCarthy,  29  Minn. 
23 ;  aNiel  v.  St  Olafs  School,  26  Minn.  329 ;  2  Jones  on  Liens, 
^  1 304.)  As  to  the  question  of  agency,  see  Phillips  on  Mechanics' 
Liens,  §  79,  p.  143;  Morrison  v.  Hancock,  40  Mo.  564;  Dear-- 
doffv.  Eoerliartt,  74  Mo.  37;  Blake  v.  Pitcher,  46  Md.  454;  2 
Jones  on  Liens,  §  1306.  The  question  of  homestead  cannot  be 
successfully  raised  against  the  plaintiff,  so  as  to  defeat  his  lien. 
{Murray  v.  Rapley,  30  Ark.  568;  Edtvards  v.  Edtoards,  24  Ohio 
St.  402.)  The  lien  of  respondent  has  priority  over  the  mortgages 
of  the  appellant,  the  Home  Building  and  Loan  Association.  (2 
Jones  on  Liens,  §  1480;  Phillips  on  Mechanics'  Liens,  §§  226, 
228 ;  American  Fire  Ins.  Co.  v.  Pringle,  2  Serg.  &  R.  138 ;  Hall 
V.  Hinckley,  32  Wis.  362;  Davis  v.  Alvord,  94  U.  S.  545;  Meyer 
V.  Delaware  R.  R.  Co.  100  U.  S.  454 ;  Brooks  v.  Burlington  &  8. 
W.  R.  R.  Co.  101  U.  S.  443;  Meyer  v.  I^bert,  101  U.  S.  728  j 
Balchdder  y.  Rand,  117  Mass.  176.) 
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Bach,  J.«— The  tendency  of  land-owners  to  enter  into  con- 
tracts at  a"  figure  so  low  that  the  original  contractor  could 
make  no  |>rufit  unless  he  refused  to  pay  his  employees,  has  led 
to  the  enactment  of  laws  for  the  protection  of  wage  earners. 
There  are  two  systems  generally  adopted  throughout  the  United 
States — one  known  as  the  New  York  sytem;  the  other  as  the 
Pennsylvania  system.  The  former  gives  to  the  subcontractor  a 
lien  by  way  of  subrogation,  as  it  is  termed  by  the. text- writers, 
which  is  accomplished  by  a  notice  given  to  the  owner  by  the 
subcontractor,  wliich  notice  specifies  the  probable  value  of  the 
services  to  be  performed,  or  of  the  materials  to  be  furnished, 
add  the  owner  is  thereupon  entitled  to  withhold  from  the  con- 
tractor money  due  to  tlie  latter  to  such  an  amount  as  will  meet 
the  demand.  These  are  the  general  features  of  the  New  York 
system,  and  such  was  the  system  prevailing  in  'thb  Territory' 
prior  to  March,  1887,  as  will  api>ear  from  an  inspection  of  sec- 
tions 820  to  824,  inclusive,  of  the  Revised  Statutes,  The  other, 
or  Pennsylvania  system,  gives  a  direct  lien  to  the  laborer  or 
subcontractor,  either  by  an  agency  created  by  the  statute,  or  by 
an  implied  agency  vested  in  the  original  contractor.  An  inter- 
esting discussion  of  this  subject  will  be  found  in  the  very  able 
opinion  of  the  learned  Chief  Justice  Beatty  upon  tlxe  petition 
for  "rehearing,  in  the  case  of  Hwider  v.  Ti-uckee  Lodge^  14  Nev. 
24-33,  et  seq.  The  case  is  one  which  bears  directly  upon  all 
the  points  raised  by  the  demurrer  in  this  action,  and  especially 
upon  the  most  prominent  distinction  between  the  two  systems. 
The  distinction  referred  to  is  this:  Under  the  New  York  svs- 
tem  the  subcontractor  cannot  recover  more  than  is  due  from  the 
owner  to  the  contractor ;  that  is  to  say,  he  is  bound  by  the  origi- 
nal contract;  while  under  the  other  system  the  original  contract, 
or  payment  to  the  original  contractor,  is  no  defense  to  a  claim 
of  a  subcontractor. 

in  order  to  fully  understand  the  lien  law  of  this  Territory  in 
force  at  this  time,  and  at  the  time  this  action  was  commenced, 
we  must  study  the  law  prior  to  the  Act  of  March,  1887,  and 
the  effect  and  purpose  of  that  act.  The  old  law  will  be  found 
in  sections  820  to  848  of  the  Revised  Statutes  of  1879.  Section 
820  gave  to  '^  every  mechanic,  builder,  lumberman,  artisan,  work- 
man, laborer,  or  other  person  who  shall  do  or  perform  any  work 


120  Mebrigan  tr.  English.  [Juljr  T., 

or  labor  apon,  or  famish  any  material,  machinery,  or  fixtures 
for,  any  building,"  etc.,  a  lien  "upon  such  building,"  eta,  "to 
secure  the  payment  of  such  work  or  labor  done,  or  material,  ma- 
chinery, or  fixtures  furnished."  Sections  821  and  822  prescribe 
certain  rules  with  which  a  subcontractor  must  comply  in  order 
to  avail  himself  of  the  lien  given  to  him  by  section  820;  and 
they  refer  more  particularly  to  a  notice  which  the  subcontractor 
was  required  to  give  to  the  builder  before  performing  any  labor 
or  faruisliiDg  any  material,  and  to  the  manner  of  filing  the  notice 
of  lieu,  and  the  time  within  which  such  filing  must  be  noiade. 
Section  823  gave  the  owner  of  the  building  the  right  to  with- 
hold from  t\\e  contractor  sufficient  money  to  meet  such  claims  of 
subcontractors  as  had  been  duly  filed ;  and  it  made  the  owner 
the  surety  of  the  contractor  to  that  extent. 

Thus  it  will  be  seen  the  New  York  system,  or  the  system 
generally  known  as  that  of  "equitable  subrogation,"  was  the 
law  regulating  the  liens  of  mechanics  in  this  Territory  prior  to 
the  Act  of  March,  1887.  Section  824*  is  not  material  to  this 
discussion.  It  provided  that  the  notices  required  by  sections 
821  and  822  might  be  served  by  the  sheriff  or  constable.  Sec- 
tion 825  contained  the  law  regulating  the  filing  of  such  notice 
of  lien  by  any  person  other  than  a  subcontractor.  By  the  Act 
of  March  9,  1887,  section  820  was  slightly  amended,  and  as 
amended  will  be  found  in  section  1370  of  the  Compiled  Statutes. 
The  amendment  referred  to  is  quite  immaterial  as  far  as  this 
case  is  concerned.  The  same  act  amended  section  821,  and  then 
repealed  sections  821,  822,  823,  and  824;  which  sections,  it  will 
be  remembered,  were  those  containing  the  regulations  which 
applied  specifically  to  subcontractors.  Undoubtedly,  it  was 
rather  inartistic  to  amend  section  821,  and  then  repeal  it.  The 
repeal  of  the  old  section  was  efiected  by  the  amendment  thereof, 
because  the  amendment  provided  that  "  section  821  shall  read 
as  follows,"  etc.,  and  inasmuch  as  section  821  was  a  law  ap]>ly- 
ing  to  a  particular  class,  and  825  the  rule  applying  generally, 
it  would  have  been  more  logical  to  repeal  821  without  any 
attempt  to  make  it  a  general  rule,  and  then  so  to  amend  section 
825  that  it  might  contain  the  general  provision  in  terms  agree- 
able to  the  legislative  will.  However,  there  is  no  difference  in 
tiie  result;  for  section  821  repealed  by  implication  aeotiou  825 
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as  &r  as  that  section  conflicted  with  the  new  law,  and  the  repeal 
to  the  extent  indicated  was  accomplished  by  the  Act  of  March^ 
1887,  which  in  direct  terms  repealed  all  laws  and  parts  of  laws 
in  conflict  with  the  provisions  of  that  act.  Section  821  will  be 
found  in  section  1371  of  the  Compiled  Statutes,  and  section  825 
will  be  found  in  section  1372  of  the  same  volume.  Returning  to 
the  law  as  it  existed  4)rior  to  the  amendment  of  March,  1887,  it 
^111  be  observed  that  section  820  was  intended  to  give,  and  did 
give,  to  every  person  performing  work  and  labor,  or  furnishing 
materials,  etc.,  a  lien  for  the  same.  The  words  of  the  section 
are  broad  enough  for  that  purpose.  Sections  821  to  824  furth^ 
prove  it,  for  they  provide  wliat  a  subcontractor  must  do  to  ''avail 
himself  of  the  beuefits  of  this  chapter;"  and  section  845  pro- 
vides that  ^' all  persons  ....  shall  he  considered  subcontractors 
....  except  such  as  have  conti-acts  with  the  owner.''  The  lien, 
then,  was  given  to  subcontractors,  as  well  as  to  contractors,  by 
isection  820,  which  was  not  materially  changed  by  the  Act  of 
March,  1887;  and  that  lien  still  exists,  and  is  found  in  section 
1370  of  the  Cumpileil  Statutes.  And  the  only  effect  of  the  amend- 
ment was  to  relieve  the  subcontractor  of  notifying  the  owner  of 
his  intention  to  furnish  the  material  or  labor  for  which  he  might 
thereafter  claim  a  lien ;  and  this  change  was  accomplished  by  the 
express  repeal  of  those  provisions  contained  in  sections  821  to  824, 
Revised  Statutes,  both  inclusive.  The  only  change  made,  there- 
fore, by  the  amend  ments  contained  in  the  Act  of  March,  1887, 
was  the  rejection  of  the  New  York  system,  and  the  substitution 
of  the  Pennsylvania  system,  or  system  of  direct  liens  in  favor 
of  subcontractors.  The  Act  of  March,  1887,  contained  one 
more  provision  of  interest,  which  will  be  found  in  section  1387 
of  the  Compiled  Statutes,  and  by  force  of  which  "  every  con- 
tractor, architect,  subcontractor,  ....  or  other  person  having 
charge  of  the  construction,  repair,  or  alteration,  in  whole  or  in 
part,  of  the  aforesaid  bnilding,  ....  shall  be  deemed  the  agent 
of  such  owner  or  proprietor.'^  In  the  extra  session  of  the  legis- 
lature in  1887,  on  September  14th  of  that  year,  this  power  of 
agency  was  repealed,  owing,  no  doubt,  to  the  fact  that  con- 
tractors had  taken  advantage  of  the  law,  and  had  sublet  con- 
tracts at  absurdly  high  figures  under  this  power  of  agency. 
The  repeal  of  section  1387,  however,  does  not  repeal  the  lien 
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given  bj  section  1370.  The  lien  provided  for  is  a  general  li^, 
given  to  all  mentioned  in  the  section.  It  is  the  same  lien  as 
was  provided  in  section  820,  which,  as  we  have  seen,  included 
subcontractors  as  well  as  contractors;  and  the  only  change  is 
this,  that  instead  of  a  direct  lien  for  the  contract  price,  the  sub- 
contractor now  has  a  direct  lien  for  the  reasonable-value  of  his 
services. 

We  are  of  the  opinion  that  the  laws  of  this  Territory  do  give 
to  the  subcontractor  a  lien.  But  it  is  urged  that  the  law  so  con- 
strued is  unconstitutional,  more  particularly  so  because  the  con- 
tractor is  no  longer  the  agent  of  the  owner  since  the  repeal  of 
that  section  which  made  him  the  agent.  There  is  very  little 
difference  between  an  agency  create  by  a  statute  and  an  implied 
agency.  The  owner  of  real  estate,  who  makes  a  contract  with 
another  for  the  erection  of  a  building  thereon,  knows  that  the 
contractor  cannot  do,  and  does  not  contemplate  doing,  the  work 
himself.  He  knows  that  others  will  help  to  perform  the  con- 
tract. He  knows  the  law  which  gives  to  such  workmen  a  lien 
for  their  services ;  and  he  therefore  makes  the  contract  with  the 
full  knowledge  of  the  implied  agency,  and  of  his  liability.  He 
obtains  the  benefit  of  the  labor,  because  the  improvements 
increase  the  vahie  of  his  laud ;  and  by  exacting  a  proper  bond 
from  the  principal  contractor  he  can  fully  protect  himself  from 
double  liability.  We  are  of  the  opinion  that  the  law  is  neither 
unconstitutional  nor  unjust.  Whether  or  not  such  a  law  is  wise, 
is  a  question  for  the  legislature.  It  may  be,  as  was  urged  in 
argument,  that  such  a  law  tends  to  discourage  building,  and  that 
it  deprives  the  poor  laborer  from  accepting  contracts  because  of 
his  inability  to  furnish  such  bonds  as  may  be  required  by  the 
land-owner ;  but  these  are  matters  for  legislative  wisdom  to  con- 
sider, not  for  judicial  interpretation.  Such  a  law  has  been 
sustained  as  constitutional,  either  directly  or  indirectly,  in  the 
following  cases :  Parker  v.  -Befi,  7  Gray,  429 ;  Laird  v.  Moonan^ 
32  Minn.  358 ;  Spofford  v.  True,  33  Me.  283 ;  Atwood  v.  Wil- 
liams, 40  Me.  409;  Colter  v.  li-eae,  46  Ind.  96-103;  White  v. 
MUler,  18  Pa.  St.  52,  in  which  case  Chief  Justice  Gibson  deliv- 
ered the  opinion  of  the  court. 

A  few  extracts  from  the  authorities  will  show  the  theory  upon 
which  such  a  law  is  sustained.    ^  The  constitutional  validity  of 
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statutes  secaring  liens  to  sabcontractors,  and  others  furnishing 
labor  or  materials,  irrespective  of  the  state  of  the  aocouut  between 
the  owner  and  the  oontraotor,  is  well  established,  and  it  is  estab- 
lished upon  the  ground  that  such  statutes  annex  the  lien  as  an 
incident  to  the  contract  of  the  owner  with  the  contractor;  such 
contract  being  the  evidence  of  the  authority  of  the  contractor  to 
charge  the  owner's  property  with  liabilities  incurred  by  him  in 
performing  his  contract.''  (2  Jones  on  Liens,  §  1304.)  '*It 
subjects  the  property  to  the  payment  of  debts  which  tlie  owner 
has  directly  or  indirectly  caused  or  authorized  in  its  improve- 
ment, under  a  knowledge  that  the  property  is  so  charged.  In 
principle,  it  in  no  respect  differs  from  the  lien  at  common  law  in 
favor  of  mechanics  who  have  bestowed  labor  upon  the  article  to 
which  it  attaches.  The  statute  provides  for  its  existence  in  cases 
where  the  possession  is  not  supposed  to  be  in  the  one  to  be  bene- 
fited by  the  lien."  (Teuney,  J.,  in  Spofford  v.  Truey  33  Me. 
291,  292.)  These  citations  and  authorities  dispose  of  another 
point  raised  by  the  appeiiauts,  w^ho  claim  that  the  rights  of  the 
plaintiff  are  limited  by  the  rights  of  the  contractor.  The 
authorities  cited  by  the  appellants  are  cases  under  the  New  York 
system,  but  do  not  apply  to  a  law  where  the  lien  of  the  subcon- 
tractor is  a  direct  lien.  In  addition  to  the  authorities  already 
cited,  see  Hunter  v.  Tmckee  Lodge,  14  Nev.  24,  and  more  par- 
ticularly in  the  opinion  upon  a  petition  for  a  rehearing,  page  33. 
We  are  now  to  consider  the  claim  of  the  appellants  that  the 
answers  raised  issues  of  fact.  The  denial  of  indebtedness  was  a 
conclusion  of  law.  (See  Higgins  v.  Germaine,  1  Mont.  230; 
P<ywer  v.  Gum,  6  Mont.  5.)  The  denial  that  the  plaintiff  had 
any  lien  was  a  conclusion  of  law.  It  was  raised  by  the  demurrer 
in  the  court  below,  and  the  legality  of  the  lien  has  been  sustained 
in  this  opinion.  The  facts  upon  which  plaintiff  bases  his  claim 
of  lien  were  not  denied.  The  denial  that  Crawford  was  the 
agent  of  plaintiff  was  not  material.  Such  agency  was  not 
allt^ed  in  the  complaint,  and  under  our  system  of  liens  was  not 
a  necessary  allegation.  The  complaint  did  alle^  the  contract 
between  Crawford  and  the  defendant  English;  the  subcontract 
between  Crawford  and  the  plaintiff;  the  performance  of  the  sub- 
contract by  the  plaintiff;  the  reasonable  value  of  the  services 
and  nu&terials  furnished,  which  value  must  control  (see  2  Jones 
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on  Liens,  §  1309)  the  non-payment  of  a  portion  of  the  sum  thus 
due;  and  the  filing  of  the  lien.  These  are  the  facts  upon  which 
the  plaintiff's  lien  is  based,  and  the  answer  does  not  deny  any 
one  of  them. 

The  next  point  is  the  claim  of  homestead  exemption.  Section 
322,  page  147,  Compiled  Statutes,  contains  the  law  exempting 
homesteads  from  forced  sale  *^  on  execution  or  any  other  final  pro- 
cess from  a  court."  Section  323  provides  that  such  exemption 
^^  shall  not  affect  any  laborer's  or  mechanic's  lien."  It  is  claimed 
by  the  appellant — ^r«f,  that  plaintiff  is  not  a  laborer  or  me- 
chanic; second,  that,  even  in  case  he  is  to  be  considered  a  laborer 
or  mcx;hanic,  so  much  of  his  lien  as  is  for  materials  cannot  be  made 
the  subject  of  a  lien  upon  a  homestead.  No  one  can  doubt  but 
that  a  plasterer  is  a  laborer;  and  scarcely  one  will  hesitate  to 
admit  that,  in  common  parlance,  a  plasterer  is  a  skilled  laborer^ 
and  that  a  skilled  laborer  is  a  mechanic.  Such  is  the  common 
understanding  of  the  words.  The  technical  definition  will  lead 
to  the  same  conclusion.  Webster  defines  a  mechanic  to  be  ''a 
workman  or  laborer  other  than  agricultural ;  .  .  .  .  one  skilled 
or  employed  in  shaping  and  uniting  materials,  as  wood,  metal, 
etc.,  into  any  kind  of  structure,  machine,  or  other  object,  requir- 
ing the  use  of  tools  or  instruments."  The  case  of  Parker  v. 
Bell,  7  Gray,  429,  is  directly  in  point.  The  Massachusetts  law 
gave  a  Hen  to  "  any  person  who  shall  actually  perform  labor." 
The  plaintiffs  were  plasterers.  The  complaint  so  allied,  and 
contained  the  statement  that  in  the  capacity  of  plasterers  they 
*' actually  performed  labor."  The  learned  judge  says:  "If 
these  allegations  are  true,  they  [the  plaintiffs]  become  entitled 
to  a  lien  upon  the  house;  ....  for  they  thus  show  themselves 
to  have  conformed  to  all  the  terms  of  the  statute  by  force  of 
which  such  a  claim  is  to  be  established."  In  this  case  the  com- 
plaint alleges  that  the  plaintiff  "did  and  performed  said  work 
and  labor  in  plastering  said  building  and  the  setting  of  said 
mantel."  This  allegation,  being  admitted,  is  by  itself  sufficient 
to  sustain  the  plaintiff's  claim  that  as  a  laborer  he  is  entitled  to 
a  lieu.  But  it  is  urged  as  the  second  point  under  this  question, 
that  the  claim  is  in  part  for  labor,  and  in  part  for  material,  and 
that  the  claim  for  material  is  not  an  exception  to  the  homestead 
exemption.    Appellants  cite  as  conclusive  authority,  Richards  v. 
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Shear,  70  Cal.  187,  and  Walsh  v.  MeMentmyy  74  Cal.  356,  claim- 
ing that  we  are  bound  by  those  cases.  We  think  not,  because  it 
has  been  decided  in  this  court  that  the  homestead  law  of  this 
Territory  was  not  taken  from  California  (see  Lindley  v.  Davis, 
7  Mont.  206),  and  because  those  cases  had  not  been  decided 
when  the  homestead  law  was  adopted,  and  because  thej  are  not 
in  point.  In  each  of  the  cases  cited  the  court  treated  the  lieu 
as  a  lien  for  material  alone.  In  the  case  first  cited  the  lien,  as  i^ 
matter  of  fact,  was  for  material  only.  We  do  not  hold  that  a 
material-man  has  such  a  lien  as  will  be  valid  against  a  home- 
stead. That  is  not  the  question  before  us.  All  that  we  are 
called  upon  to  decide  is  the  extent  of  the  lien  of  a  mechanic  or 
laborer;  and  we  think  that  the  terms  of  section  1370  give  to  a 
laborer  or  mechanic  a  lien  for  the  materials  furnished  by  him, 
as  well  as  for  his  labor,  especially  when  the  material  is  the  object 
of  the  labor  for  which  he  claims  his  lien.  In  fact,  in  this  case, 
it  would  be  Impossible  to  separate  the  value  of  the  labor  from, 
the  value  of  the  material ;  for  the  plaster,  as  well  as  the  mantel, 
was  the  result  of  the  plaintiff's  labor,  the  value  of  each  waa 
almost  entirely  the  result  of  that  labor,  and  the  material  com- 
posing each  was  comparatively  valueless  until  it  had  received 
the  impress  of  his  labor. 

The  remaining  point  is  the  claim  of  the  defendant  corporation 
that  plaintiff's  lien  upon  the  land  is  subsequent  to  the  defend- 
ant's mortgage.  It  is  admitted  that  the  mortgage  was  filed 
after  Crawford  commenced  work  under  the  contract  to  erect  the 
building,  and  before  the  plaintiff  commenced  the  work  for  which 
the  lien  is  filed.  The  plaintiff  claims  that  his  lien  is  valid  as 
against  any  mortgage  filed  since  Crawford  commenced  his  work. 
This  is  denied  by  the  appellant.  Section  1374  provides  that  the 
liens  mentioned  in  section  1370  ^' shall  be  prior  to  and  have 
precedence  over  any  mortgage  ....  made  subsequent  to  the 
commencement  of  work  on  any  contract  for  the  erection  of  such 
building."  In  California  and  other  States  the  statutes  on  this 
subject  read  thus:  ^'Subsequent  to  the  commencement  of  the 
work.''  It  is  apparent  that  in  such  States  the  lien  is  not  prior 
to  those  mortgages  which  are  recorded  prior  to  the  commence- 
ment of  the  very  work  for  which  the  lien  is  filed.  But  those 
aathorities  are  not  in  point.    Davis  v.  Bilsland,  18  Wall.  659, 
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IS  a  case  appealed  from  this  court  The  work  upon  the  build- 
ing  was  ooiunienced  May  1, 1869,  the  mortgage  was  filed  on  June 
9,  1869,  and  the  work  for  which  the  lien  was  filed  was  com-^ 
menced  in  July,  1869.  It  was  held  that  the  lien  dated  fronk 
May  1st,  the  date  of  the  commencement  of  the  building,  and  was 
prior  to  the  mortgage.  The  statute  in  furoe  at  that  time  differs 
slightly  from  section  1374  ^bove  quoted.  The  former  reads 
thus:  ^'Subsequent  to  the  commen<xment  of  said  building.'^ 
But  there  is  no  difference  in  the  meaning.  When  Crawford 
commenced  to  erect  the  building,  work  was  commenced  on  a 
contract  for  the  erection  of  the  building;  in  other  words,  that 
was  ''the  commencement  of  the  building.'^  Such  a  construction 
of  the  statute  as  is  stated  in  the  case  last  cited  is  not  unjust. 
The  mortgagee  knew  the  law.  He  knew,  or  could  have  known, 
that  work  had  been  commenced  on  a  crintract  for  the  erection  of 
a  building.  He  knew  that  persons  other  than  the  original  con- 
tractor would  perform  work  and  lalx>r  which  would  improve  the 
property  upon  which,  as  security,  he  advanced  the  money.  He 
knew  of  the  lien  which  such  subcontractor  could  acquire.  To 
hold  otherwise  would  be  to  destroy  the  very  purpose  of  this 
law,  which  was  to  give  to  the  subcontractor  a  direct  lien  for 
the  value  of  his  labor;  because  it  is  evident,  if  the  contrary 
was  held,  such  liens  would  be  made  worse  than  a  farce  by 
fio-called  blanket  mortgages  filed  the  day  after  the  improvement 
was  commenced. 

We  find  no  error  in  the  record.     The  judgment  is  affirmed 
with  costs. 

De  Wolfe,  J.,  and  Liddell,  J.,  concur. 


MADDOX,  Respondent,  v.  RADER  et  al.,  Appellanib. 
WILLIAM  GADDI8,  Intervenok. 

Bbxbdt— X^&i7%  of  m/rdUM^Cfuittel mortgage, '-Konej  reodTed  bj  %  sheriff 
from  ft  B&le  of  chattels  under  a  mortgage  coutaining  a  oUoae,  aothorund  bj  atat- 
nte,  empowering  the  sheriff  of  the  county  to  execute  the  power  of  sale  therein 
granted,  is  reoelTed  by  him  in  his  official  capacity,  and  a  failure  to  pay  over  such 
money  is  a  breach  of  official  duty  for  which  his  bondiiiic&  an  liabto.  (Oats  ot 
Vose  T.  Whitney,  7  Mont  893,  approTed.) 
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\^  Sheriff**  bomb—  Qffleial  duty— Action  en  bond, — Section  850.  fifUi  diTisioii, 
Compiled  Statutes,  prescribing,  in  snbfitAnoe,  the  conditions  of  a  sheriff's  bond» 
recites  among  other  conditions  that  he  <*  shall  pay  over  all  moneys  that  may 
oome  into  his  hands  as  sherifL"  In  this  case  the  bond  omitted  sneh  clause,  bot 
proTided  for  the  "well  and  faithful  performance  of  all  official  dnties  now 
required  of  him  by  law."  In  an  action  on  the  bond  for  his  failure  to  pay  over 
money  reoeiyed  from  a  sale  of  property  under  a  chattel  mortgage.  Held,  that 
••  the  sale  of  the  mortgaged  chattels  was  an  official  duty,  the  obligation  to  pay 
llie  money  over  was  clearly  within  the  conditionB  undertaken  by  his  sureties. 

Attobsxtb  at  liAW  —  Power  cU  nl\4r\ff'B  sale,  —An  attorney  at  law  representing  the 
mortgagees  at  a  sheriff 's  sale  has  no  implied  power  to  authorize  the  sheriff  to 
accept  credit  bids.    (Lxpdbll,  J.,  disseu  ting. ) 

BaimcATioN^jP'orecfosurtf  soie.— Where  a  sheriff  at  a  chattel  mortgage  sale  sold 
some  of  the  property  for  cash  and  some  on  credit,  without  authority,  paying  to 
the  mortgagees  the  money  receiTed  from  the  cash  sales,  the  acceptance  thereof 
is  not  a  ratification  of  the  credit  sidee  where  no  conditions  were  attached  to  the 
payment. 

Vvovsn  IH  AcTxoir  on  Ovfioial  Bokd— Jn^-rofntion.  —  Where  a  chattel  mortgage 
on  the  same  property  is  given  to  secure  two  notes  to  different  holders,  due  at  the 
nme  time,  and  an  action  was  eommenced  uix>n  the  sheriff's  bond  by  one  of  the 
mortgagees  for  official  misconduct  at  the  foreclosure  sale ;  held^  that  the  mere 
oommenoement  of  the  action  did  not  give  such  mortgiigee  priority  in  exhausting 
the  penalty  of  the  bond,  and  that  the  other  mortgagee  was  pi-operly  allowed  to 
intervene. 

Ibtibist —  Qffieial  hond».  —In  an  action  on  an  official  bond,  where  a  demand  has 
been  made  for  money  due,  and  payment  refused,  the  sureties  are  liable  for  legal 
interest  from  the  date  of  such  demand,  even  thonprh  the  principal  with  such 
interest  added  exceeds  the  penalty  of  the  bond.  {Jefftnon  County  v.  Litttberger^ 
8  Mont.  281,  approved.    Liddsll,  J.,  dissenting.) 

Appeal  from  Fourth  Judicial  Diatrid,  Meagher  Oounty. 

On  the  trial  of  this  action  defendants  admitted  the  material 
all^ations  of  the  complaint  and  voluntarily  assumed  the  burden 
of  proof.  The  testimony  of  defendants  was  excluded  on  motion^ 
and  judgment  was  rendered  for  plaintiffs  by  Bach,  J. 

Max  Waiermany  Sanders,  Cullen  &  Sanders,  and  H.  G.  Mo- 
IfUyre,  for  Appellants. 

The  provision  of  the  bond  under  which  the  sheriff's  bonds- 
men must  be  made  liable,  if  at  all,  reads  as  follows:  '^If  the 
said  William  Rader  shall  well,  truly,  and  faithfully  perform  all 
official  duties  now  required  of  him  by  law,  and  shall  truly  and 
fititfafully  execute  and  perform  all  the  duties  of  such  office  of 
sheriff  required  by  any  law  to  be  enacted  subsequently  to  the 
execution  of  this  bond,  then  this  obligation  to  be  void,  etc.''  It 
18  under  the  first  clause  of  this  condition  that  by  the  judgment 
of  the  court  below  these  sureties  are  held  liable^  and  yet  there 
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18  not  a  syllable  in  the  statute  ooDferring  the  ri^ht  on  the  sheriff 
to  execute  the  power  of  sale  coDtaioed  in  a  chattel  mortgage, 
which  requires  him  to  pay  over  to  the  mortgagees  the  moneys 
received  at  such  sale.  The  sureties  are  entitled  to  stand  upon 
the  very  letter  of  tiieir  boud.  Their  liability  is  atricUmmijwriSf 
and  cannot  be  extended  beyond  the  scope  of  their  engagements. 
{MUler  V.  SUioart,  9  Wheat  702;  United  SUxUs  v.  JSoyd,  15 
Peters,  207 ;  Leggeii  v.  Hvmphrey%y  21  How.  75;  People  v.  Penr 
node,  60  N.  Y.  421 ;  Oarey  v.  Stale,  34  Ind.  105 ;  Scott  v.  State,  46 
Ind.  204 ;  Jenkins  v.  Lmonds,  29  Ind.  294 ;  State  v.  Oivany  45 
Ind.  267;  People  v.  Moon,  3  Scam.  123;  Nolley  v.  CaEatoay  Oo. 
11  Mo.  447;  City  of  St.  Louie  v.  Sieklee,  62  Mo.  122, 129;  Car- 
penter  v.  I^oane,  20  Ohio,  328;  Webb  v.  Anepach,  3  Ohio  St 
626 ;  Hendereofi  v.  Coover,  4  Nev.  430 ;  Creesey  v.  Oia'maUj  7 
Minn.  398 ;  SchJose  v.  White,  16  Cal.  66.) 

If  the  bond  in  suit  was  conditioned  as  is  required  by  section 
850,  fifth  division  of  the  Compiled  Statutes,  prescribing  the 
form  of  a  sheriff's  bond,  it  might  be  that  the  sureties  would  be 
liable  for  money  received  on  a  foreclosure  sale  under  a  chattel 
mortgage,  and  not  jmid  over  by  tlie  sheriff  to  the  mortgagee. 
A  provision  of  the  prescril)ed  statutory  bond  is  that  he  ^' shall 
pay  over  all  ^noneys  that  may  come  into  his  hands  as  sheriff." 
There  is  no  such  provision  in  the  bond  in  this  case.  There  is 
no  cause  of  action  against  the  sureties  unless  their  liability  be 
extended  by  implication. 

The  statute  (§  1550,  fifth  div.  Comp.  Stats.),  after  providing 
that  the  mortgagor  may  insert  in  his  mortgage  a  clause  author- 
izing the  sheriff  to  execute  the  power  of  sale  therein  oontainedi 
further  provides,  that  ^'the  sheriff  of  such  county,  at  the  tin^e 
of  such  sale,  may  advertise  and  sell  the  mortgaged  property  in 
the  manner  provided  in  such  mortgage."  There  is  nothing  said 
concerning  the  proceeds  of  such  sale,  or  what  application  is  to 
be  made  of  them.  In  Vose  v.  WiUneyf  7  Mont  385-394,  it  is 
held  that  in  making  the  sale  the  sheriff  {)erforms  an  official 
duty,  and  the  court  says:  ^'Inasmuch  as  he  acted  under  the 
requirements  of  law,  he  must  have  been  held  to  have  been-  per* 
forming  an  official  duty."  As  we  have  already  seen,  th^«  is  no 
^^requirement  of  law"  prescribing  how  the  prooeeds  of  miA 
aale  sliall  be  applied,  and  therefore  it  must  be  that  in  this  re^)eat 
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tbe  sheriff  acts,  aa  agent.  In  that  case  the  sureties  are  not  liable. 
(Herman  on  Chattel  Mortgages,  §  216.) 

'  The  pleadings  and  testimony  show  that  the  forfeit  money  paid 
to  the  sheriff  by  Kier  under  the  agreement  consented  to  by 
attorney  Smith  was  received  by  the  mortgagees,  who  now  pro- 
pose to  repudiate  the  agreement,  without  restoring,  or  offering  to 
restore,  what  they  thus  confess  to  have  obtained  under  it.  A 
principal  cannot  ratify  so  much  of  an  agent's  contract  as  results 
to  his  benefit,  and  disaffirm  the  remainder.  (Drennan  v.  Walker^ 
21  Ark.  539;  Seago  v.  Martin,  6  Heisk.  308;  FoH  v.  Chker,  11 
Heisk.  579 ;  NewaU  v.  Hurlbut,  2  Vt.  351 ;  Burgess  v.  Harris^ 
47  Vt,  322 ;  Benedict  v.  Smith,  10  Paige,  128 ;  Farmer^f  i.  <fe  T. 
Co.  V.  WaliJD<yrth,  1  N.  Y.  433 ;  Gran»  v.  BvmUr,  28  N.  Y.  389 ; 
Elwea  V.  Oiamherlin,  31  N.  Y.  611 ;  Fowler  v.  N.  Y.  Gold  Fkch. 
67  N.  Y.  138;  Coming  v.  Southland,  3  Hill,  552;  Moss  v. 
Bossie  L.  M.  Co.  5  Hill,  137;  Widner  v.  Lane,  14  Mich.  124; 
Smderson  v.  Cumndngs,  44  111.  325;  Cochran  v.  Chitwood,  59 
111.  53 ;  Krider  v.  Western  College,  31  Iowa,  547 ;  Beidman  v. 
GoodeU,  56  Iowa,  592 ;  Roberts  v.  Ruvder,  58  Iowa,  301 ;  Warder 
V.  Paitee,  57  Iowa,  515;  Sovih.  He.  Co.  v.  Palmer,  48  Ga.  85; 
Hunter  v.  Stembridge,  17  Ga.  243;  Hardeman  v.  Ford,  12  Gra, 
205 ;  Menkens  v.  Waism,  27  Mo.  163;  Joslin  v.  MUler,  14  Neb. 
91 ;  New  England  M.  I.  Co.  v.  De  Wolf,  8  Pick.  63 ;  Culver  v. 
Ashley,  19  Pick.  300;  Hovey  v.  Blanchard,  13  N.  H.  145; 
Tasker  v.  Kenton  Ins.  Co.  59  N.  H.  438 ;  Strasser  v.  Conklin, 
54  Wis.  102;  Babeock  v.  Dc/ord,  14  Kan.  408;  Coleman  v. 
fiteri,  1  Or.  115;  iJurftmS  v.  Falls,  92  N.  C.  222.) 

Wade,  Toole  &  WalUioe^  for  Respondent,  Maddoz. 

The  law  on  the  subject  of  mortgaged  chattels  (§§  1550,  1551, 
p.  1072,  Comp.  Stats.)  provides,  that  it  shall  be  lawful  for  the 
mortgagor  of  goods,  chattels,  and  personal  property  to  insert  in 
his  mortgage  a  clause  autliorizing  the  sheriff  to  execute  the  power 
of  sale  therein  granted  to  the  mortgagee ;  in  which  case  the  sheriff, 
at  the  time  of  such  sale,  may  advertise  and  sell  the  mortgaged 
property  in  the  manner  provided  in  the  mortgage.  This  mort- 
gage provided  in  detail  for  the  disposition  of  the  proceeds  arising 
from  the  sale  of  the  property,  by  the  application  thereof  to  the 
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payment  of  the  mortgage  debts,  etc.  The  word  "sale,"  unless 
otherwise  limited,  always  implies  payment  in  cash  (see  Murfree 
on  Sheriffs,  §  993),  and  unless  an  agent  have  express  authority 
to  sell  on  credit,  his  authority  is  always  limited  to  a  cash  sale. 
{State  of  lUinaia  v.  Ddafeild,  8  Paige]!  527;  Ewell's  Evaus  on 
Agency,  p.  164.) 

A  sale  under  the  provisions  of  section  1550,  which  confers  the 
authority  and  imposes  the  duty  upon  the  sheriff  as  an  officer,  is 
expressly  distinguished  from  the  '^  power  of  sale  granted  to  the 
mortgagee,'^  and  that  power  of  sale  granted  to  the  mortgagee, 
and  also  imposed  as  a  duty  upon  the  sheriff,  is  the  power  to  sell 
and  apply  the  proceeds  to  effectuate  a  satisfaction  of  the  mort- 
gage. The  sheriff,  with  relation  to  the  chattel  mortgage,  sells, 
and  in  the  performance  of  whatever  duties  the  law  enjoins  upon 
him  with  reference  thereto,  acts  in  an  official  capacity.  (  Vose  v. 
Whitnei/y  7  Mont.  385,  et  seq.)  The  authorities  cited  by  appel- 
lants are  all  cases  where  the  moneys  never  were  received  by  the 
officer  in  an  official  capacity,  and  that  therefore  the  bondsmen 
of  the  officer  could  not  be  held  liable  for  their  misappropriation. 

Where  moneys  are  received  by  a  sheriff  or  other  officer  by 
virtue  of  his  office,  a  trust  as  to  their  disposition  attaches  upon 
their  receipt;  and  the  disposition  of  these  moneys  in  accordance 
with  this  necessary  trust  is  one  of  the  primary  duties  and  re- 
sponsibilities of  the  officer.  (State  v.  RhoadeSy  7  Nev.  439 ;  State 
V.  Tfoteon,  38  Ark.  96;  Magmre  v  Bry^  3  Rob.  [La.]  196.) 

The  record  nowhere  discloses  an  express  agreement  on  the 
part  of  attorney  Smith  to  any  credit  sale.  Such  an  agreement, 
if  any  had  been  made,  without  ratification,  would  be  an  absolute 
nullity  and  void  as  beyond  the  general  power  of  an  attorney, 
under  which  solely,  it  is  conceded,  was  Smith  in  this  instance 
acting.  (Freeman  on  Judgments,  §  463,  p.  487;  Portis  v. 
EanU,  27  Tex.  574;  Card  v.  WaObridge,  18  Ohio,  411 ;  Bigler 
V.  Toy,  86  Iowa,  687 ;  Dickerson  v.  Hodges^  43  N.  J.  Eq.  45 ; 
Indey  v.  Disharoon^  Md.  June,  1886,  5  Atl.  Rep.  468 ;  Wilson 
y.  Jennings,  3  Ohio  St.  528,  539;  2  Greenleaf  on  Evidence, 
p.  123;  Savery  v.  Sypher,  6  Wall.  159;  Oirter  v.  Taloott,  10 
Vt  471 ;  Stackhouse  v.  CHara,  Ext.  14  Pa.  St.  88;  Ndan  v. 
Jadksm,  16  111.  272;  Wilson  v,  Wadleigh,  36  Me.  496;  WrigU 
V.  Doily,  26  Tex.  730;  Drain  v.  Doggett^  41  Iowa,  684;  Lewis 
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V.  Gamage,  1  Pick.  347;  Campbell  v.  Bagley,  19  La.  An.  172.) 
The  only  claim  of  ratification  contended  for  by  appellants  is 
by  virtue  of  the  receipt  of  so  much  of  the  cash  as  the  sheriff  was 
able  at  the  time  to  turn  over.  No  presumptive  ratification  can 
arise  unless  the  act  and  conduct  of  the  principal  be  inconsistent 
with  any  other  supposition.  (1  ^¥ait's  Actions  and  Defenses, 
p.  234.) 

Upon  the  point  that  the  judgment  against  the  sureties  is 
greater  than  the  penalty  of  the  bond,  it  is  enough  to  say  that 
the  excess  consists  simply  of  legal  interest  upon  the  penalty 
named  in  the  bond,  from  the  period  when  it  is  admitted  that  a 
demand  was  made  upon  the  bondsmen  to  pay  the  claim.  (2 
Sutherland  on  Damages,  p.  15,  n.  1.) 

As  this  is  an  action  for  the  independent  tort  of  the  sheriff  in 
failing  to  pay  the  Maddox  note,  Graddis  has  no  interest  in  the 
subject-matter  of  Maddox's  suit  so  as  to  enable  him  to  intervene. 
(2  Deering's  Code,  p.  120,  n.;  3  Sutherland  on  Damages,  p.  211; 
Governor  v.  Hicks,  12  Ga.  190 ;  Rlioads  v.  Booth,  14  Iowa,  576.) 

Carpenter,  Buck,  &  Hunt,  for  Respondent,  Gaddis,  in  sup- 
port of  the  right  to  intervene,  cited :  Comp.  Stats.  Mont,  first 
div.  §  24;  Gen.  Laws  of  Cal.  §  5587;  Pomeroy  on  Remedies, 
§  426,  et  seq.;  Jones  on  Chattel  Mortgages,  §  49 ;  Tyler  v.  Taylor, 
8  Barb.  587;  Nowlea  v.  Colt,  6  Hill,  461 ;  Page  v.  Pierce,  26 
N.  H.  317 ;  May  v.  May,  1  Car.  &  P.  44;  Noyea  v.  Bamet,  57 
N.  H.  605. 

Blake,  C.  J. — This  action  was  commenced  by  the  respond- 
ent Maddox,  to  recover  from  the  appellants,  the  sheriff  of 
Meagher  County  and  the  sureties  upon  his  official  bond,  the 
sum  of  $5,314.69  and  interest.  Gaddis  was  allowed  to  intervene 
by  the  order  of  the  court  below,  and  demanded  judgment  against 
the  appellants  for  the  sum  of  $5,000.  It  appears  from  the 
transcript  that  the  appellants  voluntarily  assumed  the  ^^ burden 
of  proof,  and  admitted  all  the  material  allegations  of  the  com- 
plaint'' of  Maddox  and  Gaddis.  The  following  statement  of 
the  facts,  which  are  contained  in  the  pleadings,  defines  clearly 
the  nature  of  the  present  inquiry:  William  Rader  was  the 
sheriff  of  Meagher  County  in  1887,  and  the  other,  appellants 
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executed,  in  1886,  his  official  bond  in  the  sum  of  $5,000.  The 
condition  is  that  Rader  "shall  well,  truly,  and  faithfully  per- 
form all  official  duties  now  required  of  him  by  law,  and  shall 
truly  and  faithfully  execute  and  perform  all  the  duties  of  such 
office  of  sheriff  required  by  law  to  be  executed  subsequently 
to  the  execution  of  this  bond."  Maddox  placed  in  the  hands 
of  Rader,  August  9,  1887,  a  chattel  mortgage  dated  July  9, 
1886,  and  executed  by  P.  D.  Kinyon,  to  secure  the  payment  to 
Maddox  of  the  sum  of  $7,313  in  one  year,  with  interest,  and  to 
Graddis  of  the  sum  of  $3,000  in  one  year,  with  interest.  The 
property  consisted  of  horses,  and  the  sheriff  was  directed  to  take 
them  into  his  possession  and  sell  the  same,  and  apply  the  pro- 
ceeds according  to  the  terms  of  such  mortgage.  The  officer, 
between  the  ninth  and  thirtieth  days  of  August,  1887,  took  pos- 
session of  the  property,  and  advertised  it  for  sale  at  public  auction, 
and  between  the  thirtieth  day  of  August  and  the  fifth  day  of 
September,  1887,  sold  a  large  portion  thereof  for  the  sum  of 
$10,735.  On  the  last-named  date  the  sheriff  released  and 
returned  the  remainder  of  the  horses  then  unsold  to  Kinyon 
upon  the  payment  of  a  sum  of  money,  which  was  sufficient, 
when  added  to  the  amount  of  said  sales,  to  satisfy  the  notes  of 
Maddox  and  Gaddis,  which  are  set  forth  in  the  mortgage,  and 
all  costs  and  disbursements  arising  from  the  sale.  There  was 
due  to  Maddox,  September  5,  1887,  the  sum  of  $8,137,  and  the 
sheriff  paid  to  him,  September  15,  1887,  the  sum  of  $2,872,311 
Maddox  demanded  of  the  sheriff,  September  17,  1887,  the 
amount  remaining  due,  $5,314.69,  which  has  not  been  paid. 
Copies  of  the  mortgage  and  bond  are  made  parts  of  the  com- 
plaint. The  allegations  in  the  pleading  of  Gaddis  show  similar 
facts,  so  far  as  the  proceedings  affect  the  sheriff.  Rader,  in  his 
answer,  denies  that  he  received  any  other  sum  than  $4,390.65 
at  the  sale,  and  alleges  that  142  horses  were  ''  bid  off  and  knocked 
down  *'  to  A.  B.  Kier  for  the  price  of  $8,096.50,  in  pursuance 
of  an  agreement  between  Maddox  and  Gaddis  and  Kier.  That 
Kier  paid  thereon  the  sum  of  $1,752.15,  which  is  included  in 
said  amount  of  $4,390.65,  '^and  was  to  have  the  period  of  five 
days  in  which  to  pay  the  balance  of  said  sum  of  $8,096.50;  the 
said  Rader  to  keep  and  retain  the  said  horses,  aiares,  and  oolts 
until  the  full  payment  of  said  sum  of  $8,096.50;  and  in  the 
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event  of  Kier^s  failure  to  fully  pay  said  sum,  the  said  $1,762.15 
to  become  forfeited  to  the  use  of  the  said  mortgagees,  aud  said 
horses,  mares,  and  colts  to  be  retained  by  said  Kader  for  and 
on  account  of  said  mortgagees ;  aud,  subject  to  their  onlers,  the 
said  William  Rader  retained  said  sum  of  $1,752.15,  and  paid 
the  same  over  to  said  mortgagees,  it  being,  as  aforesaid,  a  part 
of  said  sum  of  $4,390.65,  and  retained  in  his  custody  said  142 
horses,  mares,  and  colts,  subject  to  the  order  of  the  said  mort- 
gagees. That  afterwards,  to  wit,  on  the day  of  Sep- 
tember, A.  D.  1887,  the  said  Rader  notified  the  said  mortgagees 
of  Kier's  failure  to  pay  the  balance  of  said  sum  of  $8,096.50, 
and  notified  them  that  said  horses,  mares,  and  colts  were  then 
and  there  held  by  him  subject  to  their  orders ;  and  afterwards^ 
to  wit,  on  the day  of  September,  1887,  on  said  mort- 
gagees failing  to  direct- what  disposition  he  should  make  of  the 
same,  the  said  Rader  tendered  said  horses,  mares,  and  colts  to 
said  mortgagees,  which  they  then  and  there  refused  to  receive; 
and  that  said  Rader,  ever  since  the  last-mentioned  date,  has  had, 
and  now  has,  said  horses,  mares,  and  colts  in  his  possession,  sub- 
ject to  the  order  and  disposal  of  saitl  mortgagees.  That  on,  to 
wit,  the  fifth  day  of  September,  A.  D.  1887,  P.  D.  Kinyon,  the 
mortgagor  in  said  mortgage  mentioned,  tendered  and  paid  to 
said  Rader  the  sum  of  $2,459.20,  that  being  the  balance  due  on 
said  mortgage  at  that  time,  and  demanded  the  return  to  him  of 
the  property  then  unsold,  which  was  then  held  by  the  said 
Rader;  and  that  thereupon  the  said  Rader  returned  to  the  said 
Kinyon  such  unsold  property,  and  paid  over  to  the  said  mort- 
gagees the  said  sum  of  $2,459.20.  That  the  total  money  so  as 
aforesaid  by  said  Rader  received  was  the  sum  of  $6,849.85. 
That  the  costs,  disbursements,  and  expenses  in  and  about  said 
mortgage  sale  were  the  sum  of  $1,445.35,  which  were  paid  off 
and  discharged  by  ^aid  Rader ;  and  that  said  Rader,  for  and  on 
account  of  ^id  chattel  mortgage,  has  paid  to  Fletcher  Maddox, 
mortgagee,  the  sum  of  $3,192.93,  and  to  William  Gaddis,  mort- 
gagee, the  sum  of  $1,591.57.  That  the  foregoing  constitute  the 
acts  and  facts  complained  of  by  plaintiff  herein.^'  The  same 
answer  was  filed  to  the  complaint  of  Graddis.  The  replications 
deny  that  any  agreement  was  entered  into  with  Kier  or  the 
sheriff,  through  the  instructions  of  the  mortgagees,  which  con- 
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trolled  the  sale  or  disposition  of  the  property.  The  testimony 
which  Was  introduced  at  the  trial  on  I)ehalf  of  the  sheriff  and 
his  sureties  was  excluded,  and  judgment  was  rendered  by  the 
court  for  ^laddox  and  Gaddis. 

The  laws  of  the  Territory  provide  that  "it  shall  be  lawful 
for  the  mortgaj^or  of  goods,  chattels,  or  personal  property  to 
insert  in  his  mortgage  a  clause  authorizing  the  sheriif  of  the 
county  in  which  such  property,  or  any^part  thereof,  may  be,  to 
execute  tlie  power  of  sale  therein  granted  to  the  mortgagee,  his 
legal  representative  and  assigns,  in  which  case  the  sheriff  of  such 
county,  at  the  time  of  such  sale,  may  advertise  and  sell  the 
mortgaged  property  in  the  manner  provided  in  such  mortgage. 
(Comp.  Stats,  div.  5,  §  1650.)  The  next  section  is  as  follows: 
'*The  sheriff*  making  a  sale  of  mortgaged  property,  as  in  the 
foregoing  section  provided,  shall  be  entitled  to  receive  as  his 
compensation  the  same  fees  as  upon  sales  of  personal  pro{)erty 
on  execution."  (Comj).  Stats,  div.  5,  §  1551.)  The  chapter 
governing  sheriffs  prestiribes  that  ^Hhe  condition  of  such  bond 

shall  be,  in  substance,  as  follows :  .  .  •  •  That  if  the  said 

shall  well  and  faithfully  perform  and  execute  the  duties  of  the 

office  of  sheriff  of  said  county  of during  the  continuance 

in  office  by  virtue  of  said  election,  without  fraud,  deceit,  or 
oppression,  and  shall  pay  over  all  moneys  that  may  come  into 
his  hands  as  sheriff,  and  sliall  deliver  to  his  successor  all  writs, 
papers,  and  other  things  pertaining  to  his  oiSce,  which  may  be 
so  required  by  law."  (Comp.  Stats,  div.  5,  §  850.)  It  will  be 
observed  that  the  language  of  the  bond  of  Rader  does  not  follow 
the  words  of  the  statute.  The  appellants  contend,  and  it  is  con- 
ceded, that  the  liability  of  the  sureties  cannot  be  extended  by 
implication,  and  that  they  are  entitled  to  stand  upon  the  terms 
of  their  written  contract.  It  is  further  claimed  that  the  omis- 
sion of  a  condition  respecting  the  paying  over  of  moneys  that 
may  come  into  the  hands  of  the  sheriff,  and  the  failure  of  the 
act  relating  to  chattel  mortgages  to  provide  therefor,  relieve  the 
sureties  from  all  responsibility  in  this  action.  Rader  accepted 
the  trust  that  was  tendered  to  him  by  the  mortgagees,  and,  by 
virtue  of  the  statute  and  instrument  conferring  the  authority 
upon  hira,  took  possession  of  the  property,  and  admits  that  he 
received  certain  sums  of  money  from  the  sales  which  have  been 
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mentioned.  We  are  of  the  opinion  that  this  court,  in  Voae  v. 
WkUjie^y  7  Mont,  393,  decided  some  of  these  questions,  and  Mr. 
Justice  McLeary,  in  construing  this  law,  says :  "  Under  this  stat- 
ute the  sheriff  took  possession  of  these  cattle  in  his  official  capac- 
ity, and  not  solely  as  the  agent  of  either  the  mortgagee  or  the 
mortgagor.  He  is  an  executive  officer  appointed  by  the  law  to 
make  the  sale  of  the  mortgaged  property  in  compliance  with  the 
terms  of  the  mortgage  itself.  ....  But  inasmuch  as  he  acted 
under  the  requirements  of  the  law,  he  must  be  held  to  have  been 
performing  an  official  duty."  Let  us  then  gather  from  the 
terms  of  the  mortgage  the  obligations  that  were  voluntarily 
assumed  by  Rader  at  the  request  of  the  mortgagees.  This 
instrument  empowers  the  sheriff  to  sell  the  property  "in  the 
manner  prescribed  by  law,  and  out  of  the  money  arising  from 
such  sale  to  retain  the  said  principal  and  interest,  together  with 
the  costs  and  charges  of  making  such  sale,  together  with  an 
attorney's  commission  of  five  per  cent;  and  the  overplus,  if  any 
there  be,  shall  be  paid  by  the  party  making  such  sale,  on 
demand,"  to  Kinyou.  It  is  a  presumption  of  law  that  the 
bond  of  Rader  was  executed  in  contemplation  of  the  statute 
defining  the  duties  of  tlie  sheriff  in  making  sales  authorized  by 
chattel  mortgages.  {Tenitory  v.  Garaon,  7  Mont.  425.)  The 
obligation  to  account  for  and  pay  over  money  which  may  have 
been  received  by  the  officer  in  the  discharge  of  his  public  trust 
*is  clearly  included  within  the  performance  of  the  conditions  that 
were  undertaken  by  the  sureties.  It  was  the  duty  of  Rader  to 
comply  faithfully  with  the  j)rovisions  of  the  mortgage  concern- 
ing the  payment  of  the  money  which  he  obtained  from  the  sale 
of  the  property  of  Kinyon.  This  action  has  been  properly  com- 
menced against  the  principal  and  his  sureties,  who  executed  the 
bond  that  Rader  would  perform  "all  official  duties." 

Does  the  evidence  tend  to  prove  that  the  foregoing  agreements 
were  made  at  the  time  of  the  sale  by  the  officer,  between  Kier 
and  the  mortgagees?  Maddox  and  Gaddis  were  not  present,  and 
N.  B.  Smith,  Esq.,  acted  and  was  consulted  as  their  attorney. 
The  appellants  insist  that  Rader  accepted  the  bids  of  Kier  under 
the  contract  which  was  entered  into  by  Smith  in  behalf  of  the 
respondents.  A  material  admission  appears  in  the  transcript  as 
follows:  "And  the  counsel  for  defendant,  in  open  court,  stated 
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that  they  had  no  proof  to  offer,  and  did  not  expect  to  prove  any 
kind  or  character  of  special  authority  in  N.  B.  Smith,  and  relied 
solely  upon  his  general  authority  by  virtue  of  the  mortgage  hav- 
ing been  placed  in  his  hands  for  foreclosure/'  The  authorities 
are  harmonious  in  supporting  the  pro}K)sition  that  an  attorney 
at  law  has  no  right  to  receive  anytliiug  except  money  in  pay- 
ment of  a  debt  which  has  been  intrusted  to  him  for  collection, 
without  express  direction  from  his  client.  (2  Greenleaf  on  Evi- 
dence, §  141,  and  cases  cited;  Stcvoklwuse  v.  (yHara,  14  Pa.  St. 
88 ;  Harper  v.  Harvey ^  4  W.  Va.  539 ;  Smock  v.  Dorfc,  5  Rand. 
639;  Jeter  v.  Haviland,  24  Ga.  252;  Miller  v.  Edmonstony  8 
Blackf.  291;  Trunibull  v.  Nicholsoriy  27  111.  149;  Campbell  v. 
Bagley,  19  La.  An.  172;  Wright  v.  Daily ^  26  Tex.  730;  Nolan 
V.  Jackson,  16  111.  272.)  The  respondents  did  not  empower 
Smith  to  sell  the  mortgaged  property  to  any  bidder  on  credit^ 
and  are  not  bound  by  the  action  of  the  sheriff  in  the  arrange- 
ments with  Kier. 

Rader  retains,  subject  to  the  action  of  the  mortgagees,  the 
horses  which  were  ^^ knocked  down''  to  Kier;  and,  having 
treated  the  bids  of  Kier  as  cash,  accepted  from  the  mortgagor 
the  sum  of  $2,459.20  in  full  satisfaction  of  the  mortgage,  and 
delivered  to  Kinyon  the  property  remaining  unsold.  It  is  not 
pretended  that  these  acts  of  the  officer  were  authoriised  by  the 
respondents,  or  their  attorney,  but  the  appellants  say  that  they 
have  been  ratified  by  the  receipt  of  the  amounts  arising  from  the 
transactions,  which  are  referred  to  in  the  answer.  The  mort- 
gagees demanded  from  Rader  the  payment  of  the  principal  and 
interest  of  the  promissory  notes  made  by  Kinyon,  and  refused 
to  take  property  in  lieu  thereof.  They  accepted  from  the  sheriff 
the  sums  of  money  which  have  been  specified  in  partial  satis- 
faction of  their  claim  against  the  mortgagor.  No  conditions 
were  annexed  to  these  payments  by  Rader,  and  no  fact  is  pleaded 
or  shown  which  can  be  deemed  a  ratification  of  his  conduct  by 
the  respondents. 

By  a  stipulation  of  the  parties,  the  court  heard  upon  this 
appeal  the  arguments  of  Maddox  and  Gaddis  upon  the  right  of 
the  latter  to  intervene  in  the  action.  They  are  interested  as 
mortgagees,  and  hold  separate  promissory  notes,  which  are  pay- 
able by  Kinyon  at  the  same  time^  and  secured  by  the  satne  prop- 
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erty,  and  no  priority  is  recognized  in  the  mortgage.  Mr.  Jones, 
in  his  treatise  on  Chattel  Mortgages,  says:  "Where  a  mortgage 
has  been  given  to  secure  two  notes  to  different  holders,  and  the 
mortgagees  seek  to  reduce  the  property  to  possession  by  replevin 
under  a  clause  giving  them  this  right  whenever  they  should  feel 
themselves  insecure,  they  must  sue  jointly,  as  they  are  joint 
owners."  (§  49,  and  cases  cited ;  J^oyea  v.  Baimd,  57  N.  H, 
605.)  But  while  the  counsel  for  Maddox  admit  that  Gaddis 
could  intervene  in  an  action  for  the  foreclosure  of  this  mortgage, 
they  assert  that  this  suit  is  founded  on  the  ofiScial  misconduct  of 
Sader,  and  that  their  client  is  the, first  pai*ty  who  is  entitled  to 
exhaust  the  penalty  of  the  bond.  The  twenty-fourth  section  of 
the  Code  of  Civil  Proceilure  is  applicable  to  this  branch  of  the 
controversy :  "  Any  perwn  may,  before  the  trial,  intervene  in  an 
action  or  proceeding,  who  has  an  interest  in  the  matter  of  litigi^- 
lion  in  the  suca^ss  of  either  of  the  parties,  or  an  interest  against 
both.  An  intervention  takes  place  when  a  third  person  is  per* 
mitted  to  become  a  party  to  an  action  or  proceeding  between 
other  persons,  either  by  joining  the  plaintiff  in  claiming  what  is 
sought  by  the  complaint,  ....  or  by  demanding  anything 
adversely  to  both  the  plaintiff  and  defendant,  and  is  made  by 
complaint  setting  forth  the  grounds  upon  which  the  intervention 

rests,  filed  by  leave  of  the  court "    Mr.  Pomeroy  reviews 

the  authorities  upon  the  subject,  and  concludes:  ^^The  inter- 
vener's interest  must  jbe  such  that,  if  the  original  action  had 
never  been  commenced,  and  he  had  first  brought  it  as  the  sole 
plaintiff,  he  wouJd  have  been  entitled  to  recover  in  his  own  name 
to  the  extent  at  least  of  a  part  of  the  relief  sought."  (Ponieroy 
on  Beniedies,  §  430.)  If  the  sheriff  had  performed  his  duty, 
and  sold  the  property  of  Kinyon  for  cash,  the  respondents  would 
have  been  jointly  intei^sted  in  the  proceeds.  But  under  the 
circumstances  attending  the  case,  their  sole  remedy  is  against  the 
appellants,  and  in  the  absence  of  an  agreement  of  the  mortgagor 
^ud  mortgagees,  or  a  statute  providing  therefor,  we  do  not  think 
that  the  mere  commencement  of  the  action  by  Maddox  secured 
a  prior  lien  upon  the  bond  of  Bader.  The  court  below  com- 
mitted DO  error  in  allowing  Gaddis  to  intervene  and  file  his 
complaint  under  the  provisions  of  the  Code  of  Civil  Procedure^ 
wpra^ 
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Legal  interest  was  computed  upon  the  penalty  of  the  bond 
of  the  sheriff  from  the  time  the  demand  was  made  for  the  pay- 
ment of  the  money  which  was  found  to  be  due  to  the  respond- 
ents, and  the  appellants  remark,  in  passing,  that  this  action  is 
erroneous.  The  case  of  Jefferson  Oounly  v.  Lind>erger,  3  Mont 
246,  was  brought  upon  the  official  bond  of  a  county  treasurer  to 
recover  a  certain  amount.  This  court  held  that  it  was  the  duty 
of  the  principal  and  his  sureties  to  pay  the  sum  for  which  this 
officer  was  liable  when  he  was  in  default;  and  that,  upon  their 
failure  and  refusal  so  to  do,  the  county  could  institute  an  action, 
and  collect  interest  under  the  laws  of  the  Territory.  (Comp. 
Stats,  div.  6,  §  1237.)  The  amount  of  the  penalty  in  the  bond 
sued  on  does  not  limit  the  responsibility  of  the  sureties  in  this 
action.  (2  Sutherland  on  Damages,  16,  n.,  and  cases  cited.)  It 
is  therefore  ordered  and  adjudged  that  the  judgment  be  affirmed, 
with  costs. 

De  Wolfe,  J.,  concurs. 

LiDDELL,  J.  (dissenting).  The  following  undisputed  facts 
appear  in  this  case:  P.  D.  Kinyon  borrowed  $10,313  from 
William  Gaddis  and  Fletcher  Maddox,  for  which  he  gave  two 
notes  on  the  9th  of  July,  1886— one  to  Gaddis  for  $3,000,  and 
another  to  Maddox  for  $7,313 — and  on  the  same  day  executed 
a  chattel  mortgage  on  a  herd  of  horses,  to  secure  the  payment 
of  the  notes,  and  stipulated  therein  that  upon  default  in  the  pay- 
ment the  sheriff  was  empowered  to  take  possession  and  sell  the 
mortgaged  property  after  five  days'  advertisement,  either  at 
private  or  public  sale,  and  apply  the  proceeds  to  the  payment 
of  the  mortgaged  debt.  Default  having  been  made,  the  two 
creditors  placed  the  mortgage  in  the  hands  of  their  attorney, 
who  delivered  it  to  the  sheriff,  William  Rader,  with  the  follow- 
ing indorsement  thereon :  ''To  the  sheriff  of  Meagher  County, 
Montana  Territory :  You  are  hereby  authorized  to  execute  the 
power  of  sale  contained  in  certain  chattel  mortgage,  of  which 
within  is  a  true  copy.  Fletcher  Maddox  and  William  Graddis, 
by  N.  B.  Smith,  their  agent  and  attorney."  Under  this  order 
the  sheriff  took  possession  of  several  hundred  head  of  horses, 
and  advertised  them  for  sale  on  the  30th  of  August,  1887.    At 
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this  sale,  which  was  attended  by  the  creditors'  attorney,  a  man 
bj  the  Dame  of  Kier  bid  off  about  $1,100  worth  of  horses, 
whcD  the  sheriff  refused  to  cry  his  bids  any  longer.  Kier  replied 
that  he  wished  to  purchase  to  the  extent  of  several  thousand 
dollars;  that  he  dad  $2,000  in  bank  which  he  would  place  in 
the  hands  of  the  sheriff,  and  also  leave  any  stock  which  he 
might  purchase  in  the  sheriff's  possession  until  he  should  pay 
the  balance  of  the  purchase  money,  which  he  could  readily  do 
in  five  days.  If  he  failed  to  comply  with  his  bid  the  money 
and  horses  should  be  forfeited  to  the  mortgagees.  The  sheriff 
referred  the  matter  to  the  mortgagees'  attorney,  who,  after  some 
discussion,  directed  the  sheriff  to  proceed  with  the  sale,  which 
was  accordingly  done.  On  that  occasion  Kier  continued  his 
bids,  and  on  the  day  following  he  was  represented  by  his  attor- 
ney, one  Waterman,  who,  under  a  written  power  from  Kier, 
bid  off  $1,600  worth  of  horses  for  him,  making  his  bid  reach 
about  $8,096.50.  On  inquiry  at  the  bank  it  was  found  that 
Kier  did  not  have  more  tlian  $1,752,  but  this  was  turned  over 
to  the  sheriff  on  the  second  day  of  the  sale,  which  lasted  for 
five  days.  Mr.  Waterman's  bids  were  on  the  fifth  day,  and 
before  they  were  received  by  the  sheriff  he  displayed  his  written 
power,  and  again  the  matter  was  referred  to  the  creditors'  attor- 
ney, who,  upon  being  shown  that  the  amount  of  money  already 
in  the  sheriff's  hands  was  sufficient  to  cover  any  loss  and  expenses 
from  a  resale  of  the  property,  said  to  the  sheriff:  ^'  It  is  all 
right,  and  you  can  go  ahead  with  the  sale;"  and  thereupon 
Waterman  made  the  purchases  referred  to.  Kier's  purchases  in 
the  aggregate  amounted  to  $8,096.50,  and  thereafter,  the  mort- 
gagor having  paid  the  difference  between  the  bids  of  Kier  and 
the  debt  and  costs,  the  sheriff  released  the  rest  of  the  mortgaged 
property.  The  horses  purchased  by  Kier  (142  in  number)  with 
the  $1,752,  remained  in  the  sheriff's  hands.  Kier  failed  to 
comply  with  his  bid,  and  the  sheriff,  after  paying  costs  and 
attorney's  fees,  apportioned  the  money  in  hand  between  the 
two  creditors;  that  is,  $3,192.93  to  Maddox,  and  $1,591.57  to 
Gaddis ;  and  also  tendered  the  horses,  142  head,  to  the  mort- 
gagees, who  received  the  money  but  refused  to  take  the  horses, 
and  failed  to  direct  what  disposition  was  to  be  made  of  them. 
Subsequently  the  sheriff  sold  23  head  of  horses  at  private  sale 
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for  11.275,  from  which  he  deducted  costs  of  herding,  breeding, 
and  keeping  the  same,  and  tenders  the  balance,  with  the  horses, 
if  plaintiffs  will  accept. 

Upon  this  state  of  facts  Maddox  instituted  suit  against  the 
sheriff  and  his  bondsmen,  alleging  that  the  sheriff  had  sold  the 
property  for  enough  to  satisfy  all  claims,  and  that,  after  demand, 
be  had  failed  to  pay  over  the  same;  wherefore  he  prayed  for  a 
judgment  solidarily  against  both  the  sheriff  and  his  bondsmea 
for  the  balance  due  him,  to  wit,  $5,314.69,  with  interest.  As 
the  sheriff's  official  bond  is  only  for  $5,000,  Gaddis  intervened 
in  this  suit,  and  prayed  for  a  like  judgment  up  to  the  amount 
due  him,  to  wit,  $1,927.18,  and  that  the  sum  due  and  recovered 
on  the  official  bond  might  be  apportioned  between  the  two  mort- 
gagees. The  sheriff  and  his  bondsmen,  in  whose  custody  he 
placed  the  horses  after  the  refusal  of  the  plain  tiff  either  to  accept 
or  direct  what  disposition  should  be  made  of  them,  answered, 
setting  up  all  of  the  foregoing  facts,  and  again  tendering  the 
horses,  and  setting  forth  the  sale  by  the  sheriff  of  some  23  head 
at  $1,275,  which  they  also  tendered,  less  the  cost  of  herding, 
breeding,  and  keeping,  if  the  creditors  will  accept.  They  further 
aver  that  the  horses  are  subject  to  the  order  and  disposal  of  the 
creditors. 

The  demurrer  of  defendant  to  the  complaints  of  plaintiff  and 
intervener  is  not  well  taken.  Each  states  a  cause  of  action,  and 
I  entertain  no  doubt  of  the  liability  of  the  sheriff  and  his  bonds- 
men for  any  failure  to  perform  his  duties.  As  the  sheriff  of  the 
county  he  could  not  have  refused  to  execute  the  power  of  sale 
at  the  request  of  the  creditors;  and  if  he  neglected  to  perform 
the  duties  incumbent  upon  him  as  sheriff,  his  bondsmen  must 
respond  for  any  damage  sustained  by  either  his  misfeasance  or 
malfeasance  in  office,  and  therefore  I  think  the  judge  a  quo  cor- 
rectly overruled  the  demurrer. 

This  is  a  suit  against  the  sheriff  for  damages  in  failing  to  pay 
over  funds ;  and  when  Gaddis  filed  his  intervention  the  plaintiff 
moved  to  dismiss  the  same  by  striking  it  from  the  files,  as  not 
stating  a  cause  of  action;  but  the  judge  a  quo  overruled  the 
same,  and  upon  final  trial  he  gave  judgment  for  the  full  sum 
prayed  for,  and  distributing  the  amount  between  the  plaintiff 
and  intervenor.    There  is  a  bill  of  exceptions  to  this  ruling 
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taken  bj  the  plaintiff,  but  there  is  no  notice  of  appeal  -  r  bond 
on  his  part,  and  consequently  we  cannot  consider  the  issues 
between  them.  Neither  plaintiff  nor  intervenor  have  apj>ealed 
from  the  judgment  or  order,  and  therefore  they  are  respondents, 
while  the  defendants,  who  are  ap])ellants,  are  not  concerned; 
nor  do  they  complain  of  the  atalua  of  the  case  as  between  the 
plaintiff  and  intervenor.  As  between  co-respondents  or  appellees 
there  can  be  no  change  in  a  judgment.  To  have  this  court 
review  an  order  or  final  judgment  as  between  intervenor  and 
plaintiff  the  matter  complained  of  must  be  brought  before  us  by 
an  appeal  of  one  or  the  other.  I  therefore  think  the  questions 
raised  by  the  motion  to  dismiss  the  intervention  cannot  be  heard 
in  this  court. 

The  facts  which  I  have  detailed  in  support  of  this  opinion 
were  all  elicited  from  witnesses  upon  the  trial  of  this  case.  They 
were  incontestably  established  by  the  defense,  and  no  effort  was 
made  to  rebut  them ;  but  upon  motion  all  the  testimony  and 
evidence  upon  the  part  of  the  defendants  was  striken  from  the 
record,  and  straightway  a  judgment  was  entered  against  the 
sheriff  and  his  bondsmen  in  solidoy  and  for  an  amount  in  excess 
ofthesumfor  which  the  sureties  had  bound  themselves.  So 
&r  as  the  seizing  creditor  is  concerned,  the  sheriff  is  the  creature 
of  instructions;  and  when  he  had  received  his  authority  from 
the  mortgagees,  either  personally  or  through  their  agent  or 
attorney,  he  was  to  obey  all  instructions  concerning  the  execution 
of  the  writs  from  them  or  their  attorney,  and  which  did  not  con- 
flict with  the  rights  of  the  defendant.  I  assimilate  the  proceed- 
ings to  sell  the  mortgaged  property  through  the  sheriff  to  sales  by 
auctioneers.  It  is  too  clear  to  admit  of  discussion  that  the  power 
of  a  sheriff  to  sell  does  not  empower  him  to  either  sell  on  credit 
or  upon  conditions  or  contingencies;  and  it  is  equally  beyond 
discussion  that  an  attorney  at  law  must  have  express  authority 
to  create  a  debt  or  buy  property.  But  as  the  sheriff,  in  making 
the  sale,  is  under  the  control  of  the  creditors,  or  their  attorney 
present,  I  have  no  doubt  but  that  it  was  the  sheriff's  place  to 
receive  and  cry  the  bids  of  Kier  when  so  instructed  by  the 
creditors'  attorney ;  and  in  view  of  his  employment  and  profession 
I  do  not  think  that  he  required  any  express  authority  to  direct 
the  sheriff  to  cry  what  he  considered  a  good  bid.    The  record  does 
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not  show  that  there  were  any  other  bidders  at  the  sale  than  Kier ; 
and  I  conclude  from  the  circumstances  that  the  attorney  for  the 
creditors  thought  that  it  was  advantageous  to  his  clients  to  allow 
Kier  to  bid^  for  the  horses  still  remained  in  the  hands  of  the 
sheriff,  and  the  (1,762  deposited  with  him  was  considered  by 
the  attorney  as  sufficient  to  cover  the  expenses  and  damages 
resulting  from  a  resale  in  case  Kier  did  not  comply  with  his 
bid,  or  his  clients  declined  to  take  the  horses.  The  sheriff  is 
not  the  guarantor  of  any  one  who  bids  at  a  sale  made  by  him. 
If  the  purchaser  declines  or  fails  to  comply  with  his  bid,  although 
perfectly  solvent,  the  creditor  may  have  the  property  resold,  and 
demand  the  difference  from  the  purchaser,  or  he  may  continue 
the  sale  of  the  debtor's  property.  So  we  may  leave  out  of  view 
any  question  of  authority  to  receive  the  bids  made  by  Kier. 
The  case  was  one  where  the  purchaser  had  either  n^lected  or 
refused  to  comply  with  his  bid  by  paying  the  purchase  price. 
The  property  was  not  his  until  he  complied  with  the  terms  of 
the  bid,  and  until  he  did  so  it  remained  the  property  of  the 
mortgagor.  It  was  not  the  property  of  the  sheriff,  nor  did  it 
become  that  of  the  creditors,  because  they  had  repudiated  the 
agreement  of  their  attorney. 

It  became  the  duty  of  the  sheriff,  acting  as  the  auctioneer  of 
the  plaintiffs,  to  notify  them  of  the  refusal  of  the  purchaser  to 
comply  with  his  bid,  and  when  he  did  so,  and  the  mortgagees 
refused  to  ratify  the  acts  of  their  attorney  by  taking  the  prop- 
erty as  their  own,  they  should  have  directed  the  sheriff  to  resell 
it,  and  if  it  had  failed  to  bring  the  original  purchase  price,  or 
enough  to  satisfy  the  mortgages,  they  might  continue  to  sell  the 
mortgaged  property.  It  is  obvious  that  they  have  been  in  fault 
in  this  respect.  The  horses  bid  off  by  Kier  do  not  belong  either 
to  them  or  to  the  sheriff,  but  to  the  mortgage  debtor.  And  the 
failure  of  Kier  did  not  obligate  the  sheriff  in  any  way  to  pay 
his  bid,  any  more  than  it  would  be  obligatory  on  the  sheriff  to 
pay  the  bids  of  a  purchaser  at  a  sheriff's  sale  under  execution. 
In  this  respect  there  is  no  fraud  charged  against  the  sheriff  either 
by  the  plaintiff  or  intervener.  If  any  one  is  to  blame  it  is  the 
attorney  of  the  creditors,  who,  by  his  repeated  directions  to  the 
sheriff  to  proceed  with  the  sale,  held  himself  out  as  properly 
empowered  by  his  clients  to  act  in  this  matter.    His  cLienta 
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might  very  well  decline  to  become  the  purchasers  of  the  horses 
upon  the  failure  of  Kier  to  pay  for  them,  but  they  cauDot  escape 
from  the  act  of  their  attorney  in  directing  the  sheriff  to  receive 
Kier's  bids.  When  they  did  so  they  should  have  directed  the 
sheriff  to  resell  the  property.  The  fact  that  the  sheriff  released 
the  other  mortgaged  property  after  the  payment  of  the  differ- 
ence between  Kier's  purchase  and  the  amount  due,  did  not  )iave 
the  effect  of  extinguishing  the  mortgage  or  Kinyon's  liability. 
It  is  the  latter's  obligation  to  pay  the  debt,  and  if  the  property 
in  the  sheriff's  hands  is  not  sufficient,  upon  a  resale  of  the  same, 
the  mortgaged  property  must  pay  the  balance,  and,  in  default, 
£inyon  personally.  It  is  not  true  that  Kier  paid  the  $1,752  to 
the  sheriff  to  cover  the  amount  of  his  first  bid,  but  the  evidence 
18  precise  and  explicit  that  he  paid  the  sum  afler  his  conversa- 
tions and  understanding  with  the  plaintiff's  attorney,  present 
at  the  sale,  to  cover  any  damage  and  expense  which  might  be 
occasioned  should  he  fail  to  pay  the  rest  of  his  bid  within  five 
days. 

The  case  of  the  plaintiff  was  completely  destroyed  by  the 
defendant's  evidence  at  the  time  of  the  filing  of  the  motion  to 
strike  out.  The  plaintiff  sued  the  sheriff  for  failure  to  pay  over 
proceeds  arising  from  the  sale,  while  the  evidence  shows  that  all 
the  money  received  from  the  sale  had  been  paid  over,  and  that 
the  purchaser,  Kier,  had  never  complied  with  his  bid,  bot 
that  the  property  was  still  in  the  sheriff's  hands.  The  inter- 
Tenor's  case  should  also  fail  because  of  the  same  facts,  and  the 
additional  fact  of  the  defendant's  tender  of  the  property  which 
it  is  claimed  that  the  sheriff  has  converted.  After  their  attor- 
ney had  refused  emphatically  to  receive  the  horses,  but  demanded 
the  cash,  it  was  a  vain  and  useless  thing  for  the  sheriff  to  con- 
tinue his  tender  of  the  property.  Tender  is  only  a  protection 
to  one  who  owes  a  debt;  and  what  the  sheriff  terms  a  "  tender" 
was  merely  a  notice  that  the  property  was  in  his  hands,  subject 
to  the  creditors'  orders,  for  he  did  not  owe  the  debt.  It  would 
be  most  inequitable  to  allow  the  creditors  a  judgment  against 
the  sheriff  for  the  value  of  horses  which  he  never  bought,  and 
holds  subject  to  the  order  or  disposition  of  the  mortgagees. 

A  thorough  examination  of  the  record  impresses  me  with  the 
boaeaty  of  the  sheriff  throughout  the  entire  transaction^  and 
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his  constant  effort  to  serve  the  creditors  and  collect  the  debt. 
The  rights  of  the  creditors  were  never  impaired  or  injured  up 
to  the  institutiou  of  this  suit,  and  the  only  possible  cause  of* 
complaint  which  they  ever  had  was  the  failure  of  the  sheriff  to 
re-advertise  the  property  bic!  off  by  Kier.  But  when  I  con- 
sider that  the  horses  and  the  money  were  tendered  to  the  mort- 
gagees, and  that  neither  of  them,  nor  their  attorney,  requested 
or  directed  a  resale,  even  this  cause  of  action  falls  to  the  ground. 
Perhaps  upon  a  resale  of  this  property  it  might  bring  enough 
to  pay  the  debt.  The  duty  of  courts  is  to  do  justice  between 
parties,  but  how  could  that  he  done  in  this  instance  by  giving  a 
judgment  against  the  Rheriff?  This  is  a  proceeding  against  hini 
in  the  nature  of  damages  for  failure  to  do  his  duty,  and  if  he 
should  satisfy  the  judgment  rendered  by  the  District  Court  he 
would  not  own  the  horses,  nor  would  he  be  subrogated  to  the 
rights  of  the  mortgagees.  To  my  mind  it  is  plain  that  the 
sheriff  has  not  neglected  any  official  duty;  that  he  has  paid 
over  all  the  money  collected  at  the  sale;  that  he  is  not  liable 
for  the  failure  of  Kier  to  pay  his  bid  ;  and  if  the  plaintiff  and 
inter venor  have  not  collected  their  debt  from  Kinyon,  it  is  their 
own  fault,  in  not  diret^ting  the  resale  of  the  property  purchased 
by  Kier,  I  conclude  that  there  is  neither  law  nor  equity  in  the 
creditors'  demands;  that  the  striking  out  of  the  defendants' 
evidence  was  erroneous,  and  the  judgment  for  plaintiff  and  inter- 
venor  on  motion  should  be  reserved,  reserving  to  the  plaintiff 
and  intervenor  their  right  to  resell  the  horses  bid  off  by  Kier, 
and  also  their  rights  against  the  sheriff  for  any  damages  which 
may  accrue  to  them  for  his  failure  to  produce  the  same,  or 
account  for  the  proceeds  of  those  horses  he  may  have  sold  since 
the  sale,  September  5, 1887.  For  whatever  damages  the  sheriff 
may  occasion  by  his  acts  he  is  responsible  personally,  but  his 
sureties  are  only  bound  to  the  extent  of  the  amount  named  in 
their  bond,  and  therefore  the  judgment  is  erroneous  in  condemn- 
ing the  sureties  to  pay  any  sum  in  excess  of  $5,000,  the  penalty 
named  inthe  bond.  For  these  reasons  I  dissent  from  the  opin- 
ion  of  the  majority  of  the  court  in  this  case. 
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POWDER  RIVER  CATTLE  COMPANY,  Rispondent, 
V.  COMMISSIONERS  OF    CUSTER   COUNTY,  Ap- 

PELLANT. 

PBAcnoi— JVmor  o/taw-^Nmo  triaL—ka  order  of  fhe ooort  made  before  trial  if 
not  an  error  which  oan  be  made  a  ground  for  a  new  trial. 

Vouox  CoBPOBATioii^i'b<2tir0  toJUe  oeH{ficatc  Bight  to  aue.— The  fkilore  of 
a  foreign  corporation  to  file  a  copy  of  its  charter,  or  oertifloate  of  incorporation, 
with  the  secretary  of  the  Territory  and  in  the  reoorder's  office  of  the  county 
wherein  it  intends  to  transact  basinees,  as  required  by  section  442,  fifth  diyinion. 
Compiled  Statutes,  does  not  depriTC  it  of  the  right  to  sue  in  the  courts  of  this 
Territory,  where  the  cause  of  action  is  not  based  upon  any  act  or  contract  of  the 
oorporation  in  the  conduct  of  its  business. 

AonoH  AOAZK8T  Ooxjvn — Pretetitation  of  claim, -—The  presentation  of  a  claim  to 
the  board  of  county  oommisaionent  is  a  condition  precedent  to  the  commence- 
ment of  an  action  against  the  county  for  its  recovery. 

Bnat—SecHani  762  and  lQi,J^fth  dMsiont  Compiled  Statutei,  eonstrued.-^A  claim 
against  a  county  for  the  repayment  of  taxes  paid  under  protest  is  an  "account " 
within  the  meaning  of  sections  762  and  764,  fifth  division.  Compiled  Statutes. 

Appeal  from  Third  Judicial  Didricty  YellawsUme  County. 

The  cause  was  tried  before  Libdell,  J. 

Statement  of  factSi  prepared  hy  the  judge  delivering  the 
opinion. 

The  plaintiff  is  a  corporation,  organized  under  and  by  virtue 
of  the  laws  of  the  kingdom  of  Great  Britain  and  Ireland,  and 
at  the  times  mentioned  in  the  complaint  was  doing  business  in 
the  Territory  of  Montana,  rearing,  buying,  and  selling  cattle, 
horses,  and  live-stock  generally.  The  plaintiff,  during  the  year 
1886,  had  a  ranch  in  Custer  County,  Montana,  and  had  cattle 
and  horses  in  said  county  and  Territory  during  tiiat  time.  The 
plaintiff  has  never  filed  a  copy  of  its  charter  or  certificate  of 
incorporation  either  in  the  office  of  the  secretary  of  the  Terri- 
tory or  in  the  office  of  the  recorder  of  Custer  County,  as  required 
by  section  442,  division  5,  Compiled  Statutes,  or  any  statement 
in  connection  with  such  copy,  as  required  by  law.  The  county 
assessor,  in  September,  1885,  listed  the  property  of  the  plaintiff 
St  10,000  head  of  cattle,  valued  by  him  at  the  sum  of  $200,000, 
and  returned  said  list,  together  with  the  assessment  roll  for  the 
year  1885,  to  the  office  of  the  county  clerk  of  Custer  County. 
The  list  aforesaid  was  made  without  a  previous  demand  made 
by  the  assessor  upon  the  plaintiff.    In  November,  1885,  the 
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board  of  oonnty  oommissioners^  sittiDg  £>r  the  equalization  of 
taxes,  increased  the  assessment  by  adding  '^$2,000  on  aeoouat 
of  horses/'  Thereafter  the  assessment,  valaation^  and  the  tax, 
amounting  to  the  sum  of  $4,954,  was  placed  upon  the  tax  list, 
and  was  sent  to  the  treasurer  for  collectioo.  In  May,  1886,  the 
treasurer  threatened  to  seise  and  sell  the  cattle  of  the  plaintiff 
because  the  taxes  had  not  been  paid,  and  the  plaintiff,  in  order 
to  avoid  the  threatened  seizure,  paid  the  amount  claimed^  said 
payment  being  made  under  protest.  The  plaintiff  thereupon 
brought  suit  to  recover  the  amount  so  paid  by  it,  deducting  the 
sum  of  $1,964,  which,  it  admits,  is  properly  due  the  defendant. 
The  other  facts  appear  in  the  opinion.  The  defendant  appeals 
£rom  the  judgment,  and.  from  an  order  denying  a  new  trial* 

/.  W.  Strevellf  and  Janie$  H.  Oarloeky  for  Appellant. 

The  legislative  assembly,  in  sections  756,  762,  764,  765,  and 
777,  use  the  words  "account*'  and  "claim"  interchangeably,  as 
meaning  the  same  thing.  There  can  be  no  doubt  that  the  word 
"  account/'  as  used  in  section  762,  is  plainly  intended  to  mean 
every  claim  or  demand  against  a  county,  which  is  required  to  be 
satisfied  by  the  payment  of  money.  It  is  not  pretended  that 
plaintiff's  claim  was  ever  presented.  This  is  a  condition  pre- 
cedent to  the  right  of  the  plaintiff  to  maintain  any  action  for  its 
recovery.  {Fird  Nat.  Bank  v.  Custer  Oowfdyf  7  Mont.  464; 
Prioe  v.  Saetamenio  Chunty^  6  Cal.  264;  ifcOzrm  v.  Sierra 
Cburify,  7  Cal.  121;  People  v.  San  Francuco  Oofwntyi^  28  GaU 
430;  Alden  v.  Alameda  Oounty,  43  Cal.  279.)  The  language 
of  the  California  statute,  so  far  as  regards  the  determination  of 
the  case,  is  identical  with  the  statute  of  this  Terriliory.  {Bhoda 
v.  Alameda  Comdyy  52  Cal.  350;  ChridU  v.  Scmoma  OowKty^  60 
Cal.  164;  Bhoda  v.  Alameda  County,  69  Cal.  623.)  The  rale 
is  a  Just  one,  and  is  adopted  in  several  of  the  States  and  TerpH 
tones.  {FeatM  v.  Salt  Lake  County,  3  Utah,  423;  Smith  v. 
Mohave  County,  Ariz.  Sept.  1885,  8  Pac.  Rep.  160;  Chapman 
V.  Wayne  County,  27  W.  Va.  496 ;  Orange  OowUy  v.  Sitter^  9C^ 
Ind.362;  Curtis  v.  Ccbss  County,  49  Iowa,  421;  Latorenee  Onm^ 
V.  Brookhaven,  51  MisSw  68 ;  Luzerne  County  v.  Day,  23  Pa.  Sfe» 
141;  Belmont  County  v.  2kigelhofe^,  38  Ohio  St  523.) 

Statutes  of  the  character  of  the  ones  we  ace  Gonaidering  arei 
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not  repugnant  to  anj  oonstitotional  provision,  and  the  Territory 
is  not  prohibited  from  imposing  such  conditions  as  the  legislative 
aflsembly  maj  think  fit,  upon  the  commg  of  foreign  corporations 
to  cany  on  their  business  in  this  Territory.  {Bank  of  Aagustm 
V.  JEbrfc,  13  Peters,  619;  P(wl  v.  Virgimay  8  Wall.  169;  Dwxd 
▼.  Chicago,  10  Wall.  410;  Dtyyk  v.  CkmJt.  Im.  Co.  94  U.  8.  636; 
Fhiku  Mre  Am)o.  v.  New  York,  119  U.  S.  110;  Pembina  Mm^ 
ing  do.  V.  Pennsyhxmia,  125  U.  8. 181;  People  v.  Fire  Aeeoe. 
92  N.  Y.  311-3240 

The  plaintiff  as  a  foreign  corporation  has  never  placed  itself 
in  a  position  where  it  could  enforce  a  right  of  action  against  a 
county  in  the  courts  of  the  Territory,  even  if  it  had  one. 
{OhicmnaH  ete.  v.  Roeenihaly  65  111.  85-91;  Sempk  v.  Bank  of 
Bri&sh  Columbia,  5  Sawy.  88 ;  American  Ins,  Co.  v.  Stoy,  41 
Mich.  385;  Goodwin  v.  Col.  M&rtg.  Co.  110  U.  8.  1;  Thome 
V.  Trafodenf  Ins.  Co.  80  Pa.  St  15;  In  re  Comstock,  3  Sawy. 
218 ;  Bank  of  British  Cohmbia  v.  i%«,  6  Or.  431.) 

It  was  the  duty  of  the  plaintiff,  being  a  non-resident,  to  fur« 
nish  a  list  of  its  property  for  taxation.  {McMillan  v.  Carter ,  6 
Mont.  215.)  The  assessor  was  not  required  to  make  a  demand 
at  any  place  outside  the  Territory  before  being  authorized  to 
make  the  list  himself.  {HaH  v.  Phm,  14  Cal.  149^154;  Bobb 
V.  Robinson,  66  Iowa,  600.)  If  the  plaintiff  objected  to  the 
assessment  and  valuation  of  its  property  as  erroneous,  it  was  its 
duty  to  apply  to  the  county  commissioners  sitting  as  a  board  for 
the  correction  of  the  assessment  roll,  to  have  the  error  corrected. 
{Stanley  v.  Supermsars  etc.  121  U.  8.  635-550 ;  Balfour  v.  PoH-^ 
land,  28  Fed.  Bep.  738;  Williams  v.  Supervisors  etc.  122  U.  8. 
154;  San  Joee  Oas  Co.  v.  January ^  67  Cal.  614;  BucknaU  v. 
Story,  46  Cal.  689 ;  Buffalo  &  S.  L.  R.  R.  Co.  v.  Supervisors,  48 
N.  T.  93-105;  Felsenlhal  v.  Johnson,  104  111.  21 ;  AdM  v.  Lid>, 
76  111.  198;  Madison  County  v.  Smith,  95  111.  328;  Buttervxnih 
V.  S.  Louis  Bridge  Cb.  123  111.  ^6.)  The  commissioners  had 
jorisdiction  under  the  statute  to  increase  the  assessment  of  plaint* 
iff's  property.  {Robb  v.  Robinson,  66  Iowa,  600;  Hart  v.  Plum, 
14  C^l.  149.)  The  allegati(Hi  of  the  complaint  is  not  sufficient 
to  show  that  any  pert  of  the  taxes  were  paid  under  protest.  (2 
Desty  on  Taxation,  797;  Meek  v.  MeGure,  49  Cal.  623-628; 
De  Fremery  v.  Austin,  53  CaL  380.) 
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ISimer  &  Burleigh,  for  Respondent. 

The  statates  of  Montana  relating  to  foreign  corporations,  prop- 
erly construed,  have  no  application  to  this  case.  {Cooper  Manuf, 
Q>.  V.  Ferguamj  113  U.  8.  727;  VUey  v.  darh-Oardner  Oo.  4 
Colo.  369.)  There  is  no  reqairement  of  law  that  a  claim  for  taxes 
ill^lly  exacted  must  be  presented  to  a  board  of  county  commis- 
sioners before  suit.  (§§  744,  746,  748,  749,  760,  751, 756,  777, 
762,  fifth  div.  Corap.  Stats.;  dear  Lake  W.  Co.  v.  Lake  County, 
45  Cal.  90 ;  Bank  of  Calif omia  v.  Sfiaber,  55  Cal.  322;  Bloom 
V.  San  FranciecOy  64  Cal.  503 ;  Lehn  v.  San  Francisco,  66  CaL 
76 ;  Beardon  v.  San  Frandsoo,  66  Cal.  506 ;  Waitz  v.  Ormsby 
Oo.  1  Nev.  370;  Clapp  v.  County  of  Ceder^  5  Iowa,  15;  Taylor 
V.  Mayor  etc.  of  New  York,  82  N.  Y.  10, 25.)  Plaintiff's  claim 
is  not  an  account.  {Stringham  v.  Winnebago  County,  24  Wis. 
594 ;  Whiboea  v.  WiUard,  1  Met.  216 ;  C^Brien  v.  Supervisors,  2 
Sand.  460.)  The  assessor  gave  the  plaintiff  no  opportunity  to  list 
its  own  property,  which  is  a  condition  precedent  to  the  right  of 
the  assessor  to  list  it  under  the  law  as  it  was  in  1885.  {Northern 
Pac.  B.  B.  Co.  V.  Carland,  5  Mont.  171.)  Taxes  can  only  be 
collected  from  the  citizen  by  a  particular  proceeding,  in  strict 
conformity  with  the  law,  and  whenever  the  officers  charged  with 
the  levy  and  collection  make  material  departures  from  the  sub- 
stantial requirements  of  law,  their  proceedings  are  ill^al  and 
void,  and  no  obligation  on  the  part  of  the  tax-payer  to  pay  such 
taxes  arises  by  reason  of  such  illegal  and  void  proceeding. 
{Ferris  v.  Coover,  10  Cal.  633 ;  People  v.  Pearis,  37  Cal.  262 ; 
Peopfe  V.  PiUsburg  B,  B.  Co:  67  Cal.  625 ;  Moss  v.  Shear,  25 
Cal.  38;  People  v.  Hastings,  29  Cal.  450;  Braly  v.  Seaman,  30 
Cal.  611 ;  Lake  ComUy  v.  Sulphur  B.  Q.  M.  Co.  66  Cal.  17.) 

Bach,  J. — Before  the  trial  of  this  cause  the  defendant  moved 
for  judgment  upon  the  pleadings.  The  court  denied  the  motion, 
and  the  action  of  the  court  is  enumerated  as  ^'one  of  the  errors 
of  law  occurring  during  the  trial,''  in  the  specification  of  errors 
attached  to  the  statement  on  motion  for  a  new  trial.  An  order 
of  the  court  made  before  trial  cannot  be  an  ''error  of  law  occur- 
ring during  the  progress  of  the  trial,''  and  therefore  is  not  an 
error  of  law  which  can  be  made  a  ground  for  a  new  trial.    (See 
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Soherrer  v.  Haley  anUj  page  63^  decided  at  this  term  of  ooart.) 
But  the  defendant^  upon  the  trial,  objected  .to  the  admission  of 
testimony,  and  the  grounds  upon  which  the  objections  were 
made  are  similar  to  those  upon  which  the  motion  was  based,  and 
thej  are  thus,  by  virtue  of  his  exceptions  and  specifications  of 
error,  properly  before  this  court. 

The  first  claim  made  by  the  defendant  attacks  the  right  of  the 
plaintiff  to  sue.  Since  the  decision  of  the  case  of  Patd  v.  Vir- 
gvnia^  8  Wall.  168,  the  doctrine  has  been  well  settled  that,  sub- 
ject to  certain  exceptions,  a  State  may  prescribe  the  terms  upon 
which  foreign  corporations,  including  corporations  organized 
under  the  laws  of  a  sister  State,  shall  carry  on  business  within 
its  borders.  This  rule,  with  the  exceptions,  is  thus  briefly  and 
clearly  announced  iby  that  eminent  jurist,  Mr.  Justice  Field : 
''The  only  limitation  upon  this  power  of  the  State  to  exclude  a 
foreign  corporation  from  doing  business  within  its  limits,  or 
hiring  offices  for  that  purpose,  or  to  exact  conditions  for  allow* 
ing  the  corporation  to  do  business  or  hire  offices  there,  arises 
where  the  corporation  is  in  the  employ  of  the  federal  govern- 
ment, or  where  its  business  is  strictly  commerce,  interstate,  or 
foreign."  (See  Pembhw,  Mining  Go.  v.  Pennsylvania,  126  U.  S. 
181,  and  cases  cited.)  This  rale  is  not  questioned,  and  the 
validity  of  the  territorial  law  is  not  attacked  by  the  respondent, 
the  plaintiff  corporation.  It  maintains,  however,  that  the  law 
does  not  prohibit  the  maintenance  of  a  suit  by  a  corporation  in 
this  Territory,  because  such  corporation  has  failed  to  comply 
with  the  law.  This  position,  we  think,  is  correct.  It  is  well 
settled  that,  by  the  comity  of  nations,  a  corporation  erected  by 
one  sovereignty  may  carry  on  business  in  another,  and  may  sue 
in  its  courts  (see  Taney,  C.  J.,  in  Bank  v.  Earle,  13  Peters,  519); 
and  the  statute  of  our  Territory  takes  away  the  former,  and  not 
the  latter,  power.  Even  upon  a  contract  made  in  violation  of 
the  law,  the  question  for  the  court  to  decide  would  be,  not  the 
right  of  plaintiff  to  sue,  but  the  validity  of  the  cause  of  action. 

We  think  that  counsel  for  defendant  does  not  reason  correctly 
upon  this  point.  He  looks  to  the  penalty  in  order  to  discover 
what  is  prohibited  by  the  law,  instead  of  looking  at  the  prohibi- 
tion, and  then  applying  the  penalty.  That  which  is  prohibited 
is  the  conducting  of  business;  and,  when  the  law  is  violated^ 
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then  all  ''acts  and  contracts''  in  the  oondnet  of  business  are 
void.  But  these  acts  whidi  are  yoid  are  the  aoto  and  contracts 
of  the  corporation.  The  statute  does  not  mean  that  a  corpora- 
tion cannot  protect  its  property;  does  not  a'llow  others  to  confis- 
cate the  property  of  the  corporation.  If  the  apprflanft  is  correct, 
if  a  foreign  corporation  which  has  failed  to  comply  with  section 
442  cannot  sue  in  our  courts,  then  it  cannot  defend;  because  the 
defense  of  a  suit  is  the ''  act "  of  the  corporation  to  the  same  extent 
as  IS  the  prosecution  of  a  suit  If  it  cannot  defend,  any  suit, 
however  unjust,  however  outrageous,  can  successfully  be  inain- 
tained  i^inst  it;  for  it  cannot  testify,  it  cannot  interpose  an 
answer,  since  that  would  be  an  act.  If  it  cannot  sue,  there  will 
be  no  remedy  in  its  behalf  for  property  stolen  from  it  The  law 
does  not  proiiibit  such  a  corporation  from  coming  wHhin  the 
limits  of  our  jurisdiction.  It  merely  declares  that  it  shall  do 
no  business  until  it  complies  with  certain  requirements.  The 
prohibition  applies  to  its  business,  which  means  the  carrying  out 
of  those  purposes  for  which  such  corporation  was  organised. 
All  the  cases  cited  by  the  appellant  depend  upon  this  theory. 
In  no  c&se  cited  did  the  court  decide  that  the  corpcMtition  had 
no  authority  to  sue.  The  reason  given  in  each  case  was  that 
the  contract  was  void  as  against  the  public  policgr,  as  declared 
by  statute,  and  therefore  could  not  be  enforced.  (See  Ooop&t 
Manuf.  Cb.  v.  Fergmcm,  113  U.  S.  727-733.) 

The  point  is  clearly  raised  when  applied  to  cases  for  tort  where 
there  is  no  contract,  and  where  the  act  complained  of  was  directed 
against  a  corporation.  In  the  case  of  IMey  v.  Clark-Ghirdner 
Mining  Cb.  4  Colo.  369,  which  was  an  action  to  recover  dam* 
ages  for  trespass,  the  defendant  on  appeal  was  the  plaintiff  an 
the  court  below,  and  was  a  corporation  organized  onder  the  laws 
of  New  York.  It  had  failed  to  comply  with  the  laws  of  Colo- 
rado, which  required  the  filing  of  a  certificate  similar  to  that 
mentioned  in  section  442,  and  which  prohibits  a  foreign  \)orpo- 
ration  from  carrying  on  ^'any  business"  until  such  oertificate  is 
filed.  The  law  is  so  similar  to  ours  that  one  is  led  to  believe 
that  it  is  the  statute  from  which  ours  is  derived.  In  considering 
the  question  of  the  capacity  of  the  corporation  to  sue,  and  fully 
admitting  the  validity  of  the  law,  and  that  it  was  prohibitory  to 
ihe  full  extent  of  the  terms  thereof,  the  court  say:  ''Ordinarily 
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tihey  [o(»ponitioD8]  have  the  powor  to  sue;  the  power  to  contraot 
limited  to  the  objects  of  the  company;  and  the  power  to  aoqaire, 
«B  well  88  to  hold  and  enjoj,  Teal  wad  ipersonal  property,  limited 
to  the  neoeasities  of  the  company.    Taking  language  in  its  ordi- 
nary aoooptation,  a  corporation  does  business  by  the  exercise  of  its 
power  to  oontract,  its  power  to  aoquire  and  hold  property,  real 
and  peiaonal,  and  like  powers.    By  the  exercise  of  their  corpo- 
rate  powers  it  carries  on  its  corporate  business  in  the  ordinary 
^meaning  of  the  term.    By  their  exercise  it  establishes  its  busi- 
ness relations,  assumes  obligations,  and  aoquii^s  rights.    By  its 
•power  to  «ue  it  does  not  seek  to  do  business,  as  that  term  is  gen- 
erally understood,  but  enforce  rights  springing  from  business 
transaotiooe.    By  the  comity  of  States  composing  the  Union  a 
eorporation  created  by  the  laws  of  one  State  may  exercise  all 
•the  enumerated  powers  in  any  other  State,  in  the  absence  of  any 
(prohibitory  statute  or  conflicting  policy.    (Story  on  Constitu- 
tional Laws,  §  38.)    Our  prohibitory  statute  must  be  interpreted 
with  reference  to  this  general  doctrine,  and  language  afPecting  the 
capacity  of  a  company  to  contract  or  acquire  real  or  personal 
property  must  not  be  enlarged  to  prohibit  the  exercise  of  another 
and  independent  power,  that  might  be  exercised  by  virtue  of 
this  general  rule  or  comity  which  existed  prior  to  the  adoption 
of  the  statute.     The  question  is,  how  far  is  this  general  rule 
modified  or  abridged  by  the  statute?    The  prohibition  extends 
to  doing  business  before  compliance  with  the  terms  of  the  stat- 
ute.    We  do  not  think  this  an  abridgment  of  the  right  of  a 
foreign  corporation  to  sue.    It  extends  only  to  the  exercise  of 
the  powers  by  which  it  may  be  said  to  ordinarily  transact  or 
carry  on  its  business.'' 

We  are  of  the  opinion  that  the  statute  prohibits  merely  the 
carrying  on  of  business;  that  the  penalty  for  violating  the  law 
ris  that  the  acts  and  contracts  in  the  course  of  such  business  are 
void ;  but  that  the  law  does  not  deprive  a  foreign  corporation 
of  any  right  to  sue,  although  the  law  may  prevent  the  enforce- 
ment of  any  contract  by  such  foreign  corporations  as  refuse  to 
comply  with  the  law.  It  will  be  observed  that  the  cause  of 
action  is  not  based  upon  any  act  of  the  plaintiff  corporation, 
but  upon  the  allied  illegal  act  of  the  defendant.  It  must  be 
farther  remembered  that  the  action  is  really  based  upon  a  tort, 
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althoaghy  by  a  fiction  of  law^  it  is  an  action,  "sounding  in 
contract/' 

We  are  of  the  opinion,  as  we  have  already  intimated,  that 
this  action  is  not  based  upon  any  act  or  contract  of  the  plaintiff 
declared  void  by  the  statute,  because  it  is  not  an  act  or  contract 
made  by  the  plaintiff  in  the  conduct  of  his  business;  and  that,  as 
far  as  this  point  is  concerned,  plaintiff  could  maintain  this  cause 
of  action. 

The  next  point  made  by  the  appellant  is  that  the  plaintiff  has 
never  presented  its  claim  to  the  board  of  county  commissioners, 
which  appellant  claims  is  a  condition  precedent  to  the  commence* 
ment  of  an  action  against  any  county.  Appellant  relies  upon 
sections  762  to  764,  division  5,  Compiled  Statutes.  Counsel  for 
respondent  has  cited  many  cases  under  statutes  differing  from 
ours,  which  hold  that  under  those  statutes  no  demand  is  neces- 
sary. The  general  principle  has  been  settled  by  this  court  in  a 
recent  case  (see  Mrd  NaL  Bank  v.  Oaster  OourUy,  7  Mont.  464), 
and  the  doctrine  there  announced  is  supported  by  cases  in  Cali- 
fornia under  statutes  similar  to  ours.  (See  Mhoda  v.  Alameda 
Qnmiy,  52  Cal.  350.) 

O^unsel  for  respondent  also  claims  that  the  law  applies  strictly 
to  ^^  accounts,''  as  the  word  is  used  in  section  762;  accounts 
involving  items.  With  this  we  do  not  agree.  Section  764  pro- 
vides for  the  appeal  from  the  decision  of  the  county  commis- 
sioners, and  there  the  word  used  is  '^  claim,"  and  section  777 
gives  the  commissioners  power  to  summon  witnesses  '^whom 
they  may  deem  necessary  to  examine  in  the  investigation  of  any 
account  or  claim  against  the  county."  It  is  made  the  duty  of 
the  county  commissioners  to  settle  the  indebtedness  of  the 
county,  to  authorize  the  payment  of  the  debt  by  an  order  upon 
the  county  treasurer,  who  can  pay  money  only  upon  such  order, 
except  "  when  specified  provision  for  the  payment  thereof  is  or 
shall  be  otherwise  made  by  law"  (see  §  891);  and  the  county 
treasurer  cannot  even  pay  a  judgment  without  the  proper 
voucher  for  the  payment  (see  §751);  and  the  proper  voucher 
would  seem  to  be  the  order  of  the  board  of  commissioners.  The 
purpose  of  the  statute  is  quite  apparent.  It  is  to  protect  the 
people  from  unjust  payments  ordered  by  the  commissioners,  and 
to  prot^t  them  from  unnecessary  expenses  of  litigation.    Any 
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tax-payer  may  appeal  from  any  order  made  by  the  board,  and 
directing  the  payment  of  money  (§  764);  and,  on  the  other  hand, 
the  board  is  authorized  to  pass  upon  all  claims  for  the  payment 
of  money  against  the  oonnty,  and  thus  avoid  the  nnneoessaiy 
costs  involved  in  an  action  at  law  in  all  cases  where  they  con- 
sider the  demand  jast  and  legal.  The  demands  against  a  connty 
are  nnmerons ;  and  it  is  only  just  and  proper  that  the  represen- 
tatives of  the  county  should  have  an  opportunity  to  examine 
and  pass  upon  such  accounts  or  demands  before  they  are  made 
the  subject  of  an  action  at  law.  (See  Luzerne  Courdy  v.  Day^ 
23  Pa.  St.  1 41;  Lawrence  OourUy  v.  Giy  of  Brookhaverty  51  Miss. 
68.)  In  the  case  of  Hohnian  v.  Oomal  OourUy^  34  Tex.  36, 
under  a  different  statute,  the  court  gives  the  reason  for  the  law, 
that  the  policy  of  the  law  is  to  place  the  commissioners  in  the 
same  positions  as  executors  and  administrators,  upon  whom  a 
demand  must  be  made  before  they  can  be  made  defendants  in  an 
action  for  debt. 

Counsel  cites  the  case  of  Strinffham  v.  Winnebago  (hwUy,  24 
Wis.  603,  in  which  the  court  say  that  it  was  not  the  purpose  of 
the  legislature  that  the  law  should  apply  to  claims  arising  out 
of  a  tort.  The  court  buses  its  opinion  upon  the  impracticability 
of  a  rule  which  obliges  the  commissioners  to  decide  grave  ques- 
tions of  law,  and  to  investigate  many  issues  of  fact.  With  great 
respect  for  the  opinion  of  the  court  of  Wisconsin,  we  can  find 
no  force  in  that  reason.  Accounts  based  upon  contracts  involve 
questions  of  law.  The  question  of  the  salary  of  an  ofiicer 
involves  the  interpretation  of  statutes,  as  our  own  reports  will 
show,  and  such  questions  are  plainly  within  the  requirements  of 
the  statute.  Moreover,  the  board  of  county  commissioners  has 
its  legal  adviser,  the  attorney  for  the  county;  and  we  cannot 
see  that  intricate  questions  of  fact  are  apt  to  arise  more  fre- 
quently in  actions  of  tort  than  in  actions  of  contract.  More- 
over, the  board  has  power  to  summon  and  investigate  any  witness 
who  can  throw  light  upon  the  subject.  (See,  also,  upon  this 
very  question,  Mculdox  v.  Randolph  County ^  65  Ga.  216.) 

We  are  of  the  opinion  that  this  cause  must  be  remanded  for 
%  new  trial,  because  the  proper  demand  was  not  made. 

There  are  other  questions  before  us  in  this  cause.  We  refuse 
to  pass  upon  them,  and  have  avoided  stating  them  and  the  facta 
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upon  which  they  are  baaed,  becauae  tibay  involve  the  interests  of 
the  public  in  grave  and  aerions  mattera,  and  because  they  are 
not  necessary  to  a  reversal  of  this  cause,  and  because  the  point 
already  passed  upon  mayi  for  aught  ne  know,  finally  dispoae  of 
the  action* 

BlakE|  C.  J.,  and  De  Wolfe,  J,,  concur. 
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CX)MPANY  ST  AL.,  Bbspoisdents. 

Vaxtob  BmsDAirr — PratiHce — Prineipal  and  murHy,  -^  Where  a  bond  ii  exeeated 
bj  BimtiM  for  the  falflllment  of  a  oontnot  enlered  into  1^  their  prinoipals  ln« 
•eperate  inBtmment,  both  prineipala  and  tuzetief  may  be  aoiBd  Jointly  in  an  aelioQ 
for  a  breaeh  of  the  contract 

OoMTBAOi  —  lAquidaied  damagn  -^  PenaUy.  — ▲  oontraot  for  the  Bale  of  cattle  M^ 
alated  a  fixed  eum  to  be  paid  to  the  porohaaer  npon  a  faUnre  of  the  ownen  to 
deliver  the  entire  namher  of  cattle  called  for  therein,  bnt  did  not  reqaire  the 
parohaser  to  accept  at  any  one  time  a  leas  number.  The  owners  dellTered  a  Um 
number,  which  was  accepted  by  the  purohaeer.  Hsld,  that  the  Bum  stipulated  ia 
the  contract  was  an  agreement  for  liquidated  damages,  but  by  the  acceptance  of 
a  part  performance,  was  changed  into  an  agreement  in  the  nature  of  a  penalty, 
under  which  only  such  damages  oonU  be  reoorered  as  resulted  traai  a  partial 
bieaflh  of  the  contract. 

Appeal  from  Third  Judicial  Districty  Ouster  County, 

The  demurrer  to  the  complaint  was  sustained  bj Lidi>ell,X 

statement  of  facts. 

This  was  an  action  brought  by  the  phtintiff  (appellant  in  this 
court)  against  the  Grinuell  Live  Stock  Company  for  the  allq^ 
breach  of  a  contract  for  the  delivery  of  cattle,  and  with  said 
company  are  joined  as  defendants  T.  L.  Kimball  and  Qeorgft 
W.  Holderge,  who  are  sued  as  guarantors  or  sureties  of  th^ 
cattle  company  for  the  fulfillment  of  the  contract  on  its  part* 
The  allegations  of  the  complaint  material  to  be  stated  are  ia 
substance  these :  The  plaintiff  and  said  cattle  company,  on  tha 
26th  of  August,  1888,  entered  into  a  written  contract,  whereby 
the  plaintiff  bought,  and  the  cattle  company  sold,  certain  stock 
cattle,  estimated  at  from  3,000  to  4,600  head  (the  number  being 
indefinite^  but  not  less  than  the  former  nor  more  than  the  latter 
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jKiBiber),  and  to  include  the  catde  that  eoold  with  ordinary 
^ork  and  diligenoe  be  eollacted  fmaia  Ahe  xange  of  Ihe  cattle 
iXMapanjr  on  JSaoging  Woman  CFeek,  within  the  limit  as  to 
immber  above  meatiooed.  The  oattfe  wece  to  consiat  of  160 
bulls,  and  the  remainder  of  young  cattle  of  both  sexee;  the 
calves  not  to  be  counted  in  the  delivery,  nor  paid  for  by  the 
purchaser,  and  not  mckve  than  460  yeadiog  tsattle  were  to  be 
delivered.  The  plainti£f  agreed  to  pay  for  said  cattle  (20  per 
heady  and  the  delivery  was  to  be  between  the  let  of  October  and 
the  Ifit  of  November,  1888.  The  isaotwA  farther  stipulates 
that  the  sum  of  (15|000  shall  be  fixnliaited  by  the  plaintiff  if  he 
fiiik  to  comply  with  the  terms  of  the  contract.  This  amount 
the  plaintiff  paid  the  cattle  company  on  the  -execution  of  the 
oontract;  while  the  cattle  company,  as  surety  for  the  fulfillment 
of  the  contract  by  it,  agreed  to  and  did  give  a  bond  in  the  sum 
of  $16,000,  with  the  defendants  Kimball  and  Holderge  as  sure- 
ties. This  $16,000  paid  by  the  plaintiff,  and  secuied  by  the 
cattle  company,  is  referred  to  in  the  oontract  in  one  place  as  a 
penalty,  and  in  another  as  liquidated  damages.  Plaintiff  alleges 
that  he  performed  all  the  conditions  of  said  contract  to  be  per- 
formed on  his  part,  and  was  ready,  able,  and  willing  to  receive 
and  pay  for  all  the  cattle  called  for  by  said  contract  within  the 
-time  epecified  for  delivery.  £ut  said  cattle  company  neglected 
and  fiuled  to  deliver  said  cattle,  except  123  bulls,  889  cows,  and 
£17  yearlings;  in  all,  1,329  head,  not  i-ec^oning  calves.  The 
oom  plaint  further  alleges  that  the  defendant  cattle  company  had 
on  itB  ranges  not  less  than  4,000  bead  of  cattle  of  the  quality 
described  in  (the  contract,  which,  by  the  iiiae  of  ordinary  work 
and  diligence,  it  could  have  delivered  under  tlie  contract;  and 
this  is  assigned  as  the  breach  of  the  contract  on  lihe  part  of  the 
cattle  company.  The  &ilare  to  pay  the  $16,000  is  assigned  as 
the  breach  of  the  contract  on  the  part  of  the  cattle  company  and 
the  sureties  on  the  guaranty.  The  action  is  against  the  cattle 
company,  and  the  sureties  on  the  separate  guaranty,,  and  alleges 
damages  in  the  sum  of  $16,000,  and  prays  for  judgment  for  that 
amount.  The  defendant  demurred  to  the  oomplaiolt  on  several 
grounds:  Itrdj  because  of  misjoinder  of  parties  defendant; 
seooiu?,  because  several  causes  of  action  are  improperly  united ; 
tidrdy  because  the  complaint  does  not  state  fiusts  sufficient  to  con* 


J 


156        WiBATTx  V.  OKomELL  LivK  Stoce  Co.    [July  T., 

stitaie  a  cause  of  action.  The  court  sustained  the  demurrer  on 
the  last  ground  of  demurrer,  and,  upon  the  plaintiff  refusing  to 
amend,  rendered  judgment  against  him  for  costs.  To  review 
this  action  of  the  court  in  sustaining  the  demurrer,  this  appeal 
is  prosecuted. 

SireveU  &  Porter,  and  James  H.  Charlock,  for  Appellant. 

Where  a  contract  is  alleged  and  a  breach  or  breaches  are  set 
out  in  the  complaint,  a  general  demurrer  to  such  complaint  will 
never  be  sustained.  (1  Sutherland  on  Damages,  11;  Oowley  v. 
Damdmn,  13  Minn.  92 ;  Wilson  v.  Clarke,  20  Minn.  367 ;  Rider 
V.  Pond,  19  N.  Y.  262;  McOarty  v.  Beach,  10  Cal.  463;  Sedg- 
wick on  Damages,  53;  Marzetti  v.  WiUiame,  1  Bam.  &  Adol. 
415;  Loeb  v.  Kamak,  1  Mont.  155.)  As  to  what  items  may 
be  proved  under  a  general  allegation  of  damages,  see,  1  Suther* 
land  on  Damages,  763;  1  Chitty  on  Pleading,  (16th  Am. 
ed.)  348 ;  Laraway  v.  Perld'M,  10  N.  Y.  371 ;  2  Sedgwick  on 
Damages,  606,  n.  a;  Roberts  v.  Graham,  6  Wall.  578;  JtUte  7. 
Hughes,  67  N.  Y.  267;  Spencer  v.  8t.  Paul  etc  R.  R.  Cb.  21 
Minn.  362.) 

The  parties  to  this  contract  have  stipulated  their  mutual 
measure  of  damages  in  the  following  words :  '^  And  for  the  true 
and  faithful  performance  of  all  and  every  one  of  the  covenants 
and  agreements  above  and  hereinafter  mentioned,  the  parties  to 
these  present  bind  themselves,  each  unto  the  other,  in  the  penal 
sum  of  $15,000,  as  liquidated  damages  to  be  paid  by  the  failing 
party."  The  plaintiff  paid  the  sum  of  $15,000,  the  stipulated 
forfeit  money,  when  the  contract  was  signed.  The  defendant 
after  having  the  plaintiff's  money  executed  a  bond  in  the  like 
sum  of  $15,000.  The  defendant  meant  beyond  all  peradventure 
or  doubt  to  have  its  damages  liquidated  in  this  contract,  and 
that  there  should  be  no  paltering  or  delay  takes  them  in  advance. 
The  intention  of  the  plaintiff  that  the  contract  shall  be  one  for 
liquidated  damages  is  evinced  by  this  payment  of  the  stipulated 
sum,  which  he  consents  shall  he  forfeited  if  he  fails  to  stand  by 
his  obligation.  The  oiBce  of  courts  is  to  ascertain  the  intent 
of  the  parties,  and,  if  not  contrary  to  law,  to  carry  their  intent 
into  execution,    (fiest,  C.  J.,  in  2  Sedgwick  on  Damages  [7th 
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ed.],  231;  DaMn  v.  WiUiams,  17  Wend.  447.)  If  this  is  a 
contract  where  the  parties  to  it  have  clearly  intended  to  adjust 
and  liquidate  the  damages  which  would  attend  its  breach,  there 
ought  not  to  be  any  hindrance  in  giving  it  effect.  (2  Sedgwick 
on  Damages  [7th  ed.],  241,  246,  247.)  The  words  "penal" 
and  "  penalty "  seem  often  to  be  used  as  equivalent  terms ;  but 
contracts  containing  either  or  both  of  the  terms  have  yet  been 
adjudged  to  be  contracts  for  liquidated  damages.  (2  Ohitty  on 
Contract  [11th  Am.  ed.],  pp.  1314,  notes,  1318,  1319.)  The 
term  "  penalty"  is  not  invaribly  conclusive.  {Harris  v.  Hardy y 
3  Hill,  393;  Streeper  v.  Williams,  48  Pa.  St.  450;  People  v. 
Looe,  19  Cal.  677.)  The  cases  in  which  the  sum  specified  was 
enforced  as  liquidated  damages,  though  called  by  the  parties  a 
penalty,  are  SanUr  v.  Fergiiaon,  7  Com.  B.  716 ;  Pierce  v.  Fuller, 
8  Mass.  223;  fhk  v.  Fowler,  10  Cal.  513;  California  Steam 
Nov.  Cb.  v.  Wright,  6  Cal.  268;  Streeter  v.  Rush,  25  Cal.  67; 
Parr  v.  VtOage  of  GreetJmsh,  112  N.  Y.  246;  IMe  v.  Banks, 
85  N.  Y.  258 ;  Kemp  v.  Knickerbocker  Ice  Co.  69  N.  Y.  45 ; 
Noyes  v.  Phillips,  60  K.  Y.  408;  Leggett  v.  Mutual  Life  Ins. 
Ob.  53  N.  Y.  394;  CelmeiU  v.  Ckuih,  21  N.  Y.  253.)  That  it  is 
competent  and  lawful  for  parties  in  their  contracts  to  stipulate 
and  settle  their  damages  is  not  denied  by  any  authority  we  have 
seen.  {Davis  v.  Hendrie,  1  Mont.  499.)  In  nearly  all  of  the 
more  recent  decisions  the  court  rests  the  solution  upon  the  intent 
of  the  parties  as  gathered  from  the  language  of  the  instrument* 
(Jaqua  v.  Headington,  114  Ind.  309;  Maxwell  v.  Allen,  78  Me. 
32;  HaH  v.  IfcGrw,  Pa.  Nov.  7,  1887,  11  Atl.  Rep.  617; 
EaUn  V.  Scott,  Tex.  Apr.  10, 1880,  7  S.  W.  Rep.  777.) 

E.  R.  French,  C.  R  MiddleUm,  and  Word  &  Smith,  for  Re- 
spondents. 

The  contention  here  on  the  part  of  the  respondents  is  that  the 
stun  of  (15,000  is  provided  in  the  contract  as  a  penalty  or  penal 
som,  and  that  plaintiff's  damages,  if  any  have  been  sustained, 
would  consequently  have  to  be  allied  and  proved,  and  his 
recovery  limited  to  such  amount  as  the  evidence  would  warrant* 
(1  Sutherland  on  Damages,  478;  2  Sedgwick  on  Damages  [7th 
ed.},  215,  216,  469;  1  Sutherland  on  Damages,  490,  503,  507, 
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SOS;  6  Am.  and  Eng.  Encyc.  of  Law,  27,  and  cases  cited; 
Cheddwiek  v.  Marshy  21  N.  J.  L.  4*3 ;  Shreve  v.  Brereton,  51 
Pa.  St.  175.)  Let  it  be  noted  that  the  words  here  used  are* 
ambiguous.  (2  Sedgwick  Meas.  Dam.  216;  1  Sutherland  on 
Damages,  480, 481,  and  notes;  3  Parsons  on  Contracts  [5th  ed.], 
157;  Lampman  v.  Cbeki*an,  16  N.  Y.  275;  Davis  v.  OHM,  52 
N.  H.  126;  S.  C.  1  Sutherlaml  on  Damages,  487,  n.;  Kmbi» 
V.  Ja?T«n,  6  Bing.  141;  Btrry  v.  TFiarfom,  3  Ohio  St  241; 
Streeter  v.  RuA,  25  Cal.  68 ;  5  Am.  and  Eng.  Encyc.  of  Law, 
24,  and  notes ;  1  Addison  on  Ckmtracts,  §  496.)  Where,  as  in 
this  case,  the  damages  actually  suffered  are  in  the  nature  of 
things  ascertainable,  and  the  sum  named  is,  or  may  be,  grossly 
disproportioned  to  them,  the  very  strongest  grounds  are  pre-^ 
flentec|g£;>r  construing  such  sum  as  a  penalty.  {Scofield  v.  Tomp^ 
JKtw,  95  111.  190;  Lafunng  v.  Dodd,  45  N.  J.  L.  525;  Cbitty 
on  Contracts  [9th  Am.  ed.],  §  894;  1  Sutherland  on  Damages, 
603,  504;  5  Am.  and  Eng.  Encyc.  of  Law,  25;  Berry  v.  W&- 
dom,  supra;  Streeter  v.  Ruah^  supra.) 

For  the  partial  breach  of  contract  alleged,  the  plaintiff  must 
allege  actual  damages,  and  prove  them.  {Watts  v.  OamorSy  115 
U.  S.  353;  1  Sutherland  on  Damages,  521,  525,  and  cases,  628, 
a.  1  to  p.  524;  3  Parsons  on  Contracts,  156,  et  seq.;  Farrar 
▼.  Beemariy  63  Tex.  175.)  Plaintiff  must  allege  and  prove  a 
specific  demand  for  performance,  in  respect  to  the  pari^culap 
matters  wherein  the  allied  breach  consists,  before  an  action  canr 
be  maintained.  (5  Am.  and  Eng.  Encyc.  of  Law,  527,  et  seq., 
and  notes;  2  Parsons  on  Contracts,  517,  519,  and  notes.)  For 
a  full  explanation  of  the  distinction  made  by  the  courts  between 
penalties  and  liquidated  damages,  see  3  Parsons  on  Contracts 
(6th  ed.),  156,  et  seq.,  and  notes;  Astley  v.  Weldon,  2  Bos.  &  P. 
346, 363;  Kemhk  v.  Farren,  6  Bing.  141 ;  Edwards  v.  WUUamt^ 
6  Taunt.  247;  Street  v.  Rigby,  6  Ves.  815;  Beckham  v.  Drake, 
8  Mees.  A  W.  846,  863;  AiJcyns  v.  ICmnier,  4  Ex.  776 ;  Dtihn 
T.  WiOiavM,  17  Wend.  447,  455;  MiUdoan  v.  Lynch,  66  Oil. 
640 ;  Heard  v.  Bowers,  23  Pick.  455 ;  Moore  v.  Plaiie  Cb.  8 
Mo.  467;  Curry  v.  Larer,  7  Pa.  St.  470;  Bealc  v.  Hrmes,  S 
Sand.  640.  On  appeal  to  this  court,  if  for  any  cause  the  jttlg^ 
ment  below  was  proper,  it  will  not  be  distarbed.  (ifaJfn^  v» 
Armstrong,  1  Mont  486.) 
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It  18  dear  that  two  causes  of  action  were  improperly  united 
in  one  complaint,  and  parties  defendant  were  improperly  joined 
in  the  same  addon. 

Pb  Wolfe,  J.—^Aii  examination  of  the  complaint  shows^. 
ire  think  clearly,  that  it  states  a  cause  of  action  against  one 
or  all  of  the  defendants.  The  contract  between  plaintiff  and 
defendant  company,  and  also  the  guaranty  entered  into  by  the 
defendants,  Kimball  and  Holderge,  on  behalf  of  the  cattle  com- 
pany, are  set  forth  in  hose  verbay  and  with  sufficient  averments: 
to  constitute  a  cause  of  action.  In  this  respect  the  complaint  is^ 
mAer  redundant  than  insufficient  in  allegation.  Nor  can  it  be; 
aaid  that  several  causes  of  action  have  been  improperly  united.. 
The  action  is  one  for  damages  for  aa  alleged  breach  of  contract^ 
and  for  which  it  seeks  to  make  all  the  defendants  liable.  If  a^ 
demurrer  lies  at  all  to  the  complaint,  it  must  be  on  the  first 
ground  stated,  on  account  of  a  misjoinder  of  parties  defendants 
As  will  be  observed  from  the  statement,  the  cattle  company  ara> 
dned  for  the  allied  breach  of  contract  in  failing  to  deliver  the 
cattte  called  for  by  its  terms,  and  for  the  failure  to  pay  the 
$15,000'  penalty  or  liquidated  damages  which  it  agreed  to  pay 
ht  ease  of  failure.  The  defendants,  Kimball  and  Holderge,  are 
eaed  on  their  oontRust  of  guaranty  or  suretyship.  The  cattle 
oompany  did  not  join  the  last-named  defendants  in  the  instrui- 
mettt  of  guaranty  exeeuted  I^  them.  Nor  are  Kimball  and 
fiolderge  liable  on  the  contract  between  the  plaintiff  and  the 
eattde  company,  except  as  their  liability  arises  from  the  guaranty. 
The  instruments  are  distinct,  while  both  relate  to  the  same  sub* 
j€^  It  follows  that  the  liability  of  the  defeotlants  is  separate 
and  distinct  in  some  respects,  and  that  of  each  must  be  sought 
liosr  and  determined  from  the  contract  separately  made  by  thenu 
In  no*  event  can  the  defendants,  Kimball  and  Holderge,  be  held 
§9t  any  sum  above  $16,000,  whatever  may  be  the  liability  of 
tfte  ealtie  company  under  its  contract.  Whether  they  are  liable 
Ibr  that  amount  will  depend  upon  the  damages  sustained  by  the 
plaintiff  for  the  fidlnre  to  deliver  the  cattle  called  for  by  the 
eontraeit,  and  whether  the  |16,000  is  to  be  treated  as  a  penaltyi 
er  as  liquidated  damages. 

Al  the  comm<xi<  law^  parties  jointly  liable  could  not  be  soedl 
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separately^  while  parties  severally  liable  could  not  be  sued 
jointly.     If  the  cause  of  action  created  a  joint  and  several  lia- 
bility, the  plaintiff  could,  at  bis  election,  sue  all  of  the  defend- 
ants jointly,  or  each  separately,  but  was  compelled  to  proceed  in 
one  or  the  other  of  these  modes.    (1  Ohitty  on  Pleading,  30,  et 
seq.)    The  Code  of  Civil  Procedure  and  the  rule  of  pleading 
thereunder  have  changed  all  this ;  the  policy  of  the  reformed 
system  being  to  lop  off  all  effete  forms,  or  those  which  serve  no 
useful  purpose,  and  enable  a  party  in  one  action,  and  by  a  single 
proceeding,  to  subject  all  parties,  whether  jointly  or  severally 
liable,  and  whether  upon   tlie  same  or  separate  instruments. 
Section  1296  of  the  fifth  division  of  the  Compiled  Statutes 
enacts  as  follows :  **  All  joint  obligations  and  covenants  shall 
hereafter  be  taken  and  held  to  be  joint  and  several  obligations 
and  covenants.^'    And  section  20  of  the  Code  of  Civil  Proced- 
ure is  as  follows :   "  Persons  severally  liable  upon  the  same  obli- 
gation or  instrument,  including  the  parties  to  bills  of  exchange 
and  promissory  notes,  and  sureties  on  the  same  or  separate 
instruments,  may,  all  or  any  of  them,  be  included  in  the  same 
action,  at  the  option  of  the  plaintiff."    Construing  these  provis- 
ions of  our  law  in  connection,  we  cannot  doubt  but  what  it  waa 
the  intention  of  the  legislature  to  do  away  with  the  technical 
rules  which  formerly  surrounded  parties  as  to  whether  their 
obligation  was  joint  or  several,  and  subject  all  or  any  number 
of  them  to  a  single  action,  at  the  option  of  the  plaintiff,  with- 
out regard  to  the  exact  nature  of  their  liability,  when  measured 
by  the  former  rules  of  pleading.    The  statute  of  New  York  is 
similar  to  our  own  on  this  subject,  except  that  it  leaves  off  the 
last  clause,  relating  to  sureties  on  the  same  or  separate  instru- 
ments.   The  construction  of  this  statute  came  before  the  court 
of  appeals  of  that  State  in  the  case  of  Oarman  v.  PUm^  23  N.  Y, 
286.    The  action  was  against  one  of  the  defendants  as  princi- 
pal, and  the  other  as  guarantor,  for  the  payment  of  the  amount 
stipulated  to  be  paid  by  a  certain  lease  made  between  the  plainlr- 
iff  in  the  action  and  the  defendant  Plass.    There  was  a  demurrer 
on  the  ground  that  no  cause  of  action  i^inst  the  defendants 
jointly  was  set  forth  in  the  complaint.    The  defendants  had 
judgment  in  the  trial  court,  which  was  reversed  in  the  Supreme 
Court,  and  the  judgment  of  the  latter  court  was  affirmed  in  the 
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ooart  of  appeals.  The  ooart  in  its  opinion  says :  ^^  No  doubt,  a 
pretty  radical  innovation  upon  the  oommon-law  system  of  plead- 
ing was  made  when  by  the  Act  of  1832  the  several  obligations 
of  parties  to  a  bill  or  note  were  allowed  to  be  enforced  in  a 
single  action.  Bat  this  had  become  familiar  law  when  the  Code 
was  written,  and  it  seems  then  to  have  been  considered  that  the 
principle  might  be  usefully  extended  to  cases  like  the  present; 
and  the  section  referred  to  appears  to  me  to  have  been  framed 
for  that  purpose."  (Cbman  v.  Plass,  23  N.  Y.  288.)  The 
question  came  before  the  Supreme  Court  of  California  in  the 
case  of  Powell  v.  Powell^  48  Cal.  235,  and  arose  ou  two  bonds 
of  the  defendant,  J.  N.  Powell,  as  executor  of  the  estate  of  6. 
W.  Powell,  deceased,  against  him  as  principal,  and  his  co-defend- 
ants as  sureties.  The  sureties  on  the  two  bonds  were  diflferent, 
and  the  two  bonds  were  executed  at  different  times^  but  both 
were  conditioned  that  the  defendant  Powell  should,  as  executor, 
faithfully  execute  the  duties  of  his  trust  according  to  law.  The 
defendant  Powell,  having  been  removed  from  the  office  of  exeo<- 
utor,  was  ordered  by  the  court  to  pay  to  his  successor,  as  admin- 
istratrix of  the  estate,  certain  moneys  in  his  hands  belonging  to 
the  estate;  and,  failing  to  do  so,  the  action  was  brought  against 
him,  and  the  sureties  on  both  bonds,  to  recover  the  amount. 
Each  set  of  sureties  demurred  separately  that  they  had  been 
improperly  joined  in  the  same  action,  and  that  two  causes  of 
action  had  been  improperly  united.  The  demurrers  were  sus- 
tained in  the  trial  court,  but  this  ruling  was  reversed  in  the 
Supreme  Court,  the  court  in  its  opinion  saying:  ^'The  sureties 
who  are  sued,  as  observed  already,  though  executing  separate 
bonds,  assumed  a  common  burden,  and,  as  being  sureties  on 
separate  instruments,  may  be  properly  joined  as  co-defendants 
in  the  action ;"  referring  to  the  section  of  the  Code  of  that  State 
which  corresponds  with  section  20  of  our  Code,  recited  infra. 
Other  authorities  could  be  cited  in  support  of  the  same  princi- 
ple, b«t  the  statute  is  too  plain  for  misinterpretation  as  to  the 
right  of  the  plaintiff  to  sue  the  sureties  jointly  with  the  cattle 
company  in  the  present  action. 

We  come,  then,  to  the  other  and  more  difficult  question  raised 
in  the  argument,  and  in  the  brief  of  counsel,  as  to  whether  the 
115,000  mentioned  in  the  contract  is  to  be  treated  as  a  penalty^ 
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or  as  liquidated  damages.  It  is  designated  in  the  contract  by 
both  these  appellations.  This,  however,  is  not  decisive  of  the 
question,  as  the  authorities  establish  the  rule  that  it  will  be  held 
as  one  or  the  other,  aooording  to  the  intent  of  the  parties,  and 
without  giving  anj  special  stress  to  the  use  of  either  expression ; 
the  word  '^penalty''  sometimes  being  held  to  be  fixed  or  liqui- 
dated damages,  and  the  use  of  the  latter  words  being  sometimes 
held  to  be  intended  as  a  penalty,  and  to  cover  only  the  actual 
damages  sustained.  In  Noyea  v.  PhilUpa^  60  N.  Y.  408,  the 
court,  on  this  subject,  says:  ''The  word  'forfeit'  is  not  conclu- 
sive. A  fundamental  rule  upon  this  subject  is  that  the  words 
employed  must,  in  general,  yield  to  the  intention  of  the  parties 
as  evinced  by  the  nature  of  the  agreement,  the  amount  of  the 
sum  named,  and  all  the  surrounding  circumstances.'^  The  cases 
on  the  subject  are  very  numerous,  but  a  review  of  most  of  them 
would,  besides  taking  much  space,  serve  no  very  useful  purpose, 
as  they  were  mostly  decided  upon  the  particular  facts  of  each 
case,  so  that  from  them  no  fixed  or  uniform  principle  can  be 
deduced.  The  authorities  all  lay  down  the  general  principle 
that  the  parties  to  contracts  may  stipulate  for  liquidated  damages 
for  its  breach,  and  that  courts  will  uphold  agreements  of  this 
kind  when  it  is  plainly  the  intention  of  the  parUes.  Suther- 
land, in  his  work  on  Damages,  lays  down  the  rule  in  tlie  fol- 
lowing language:  "Parties,  in  making  contracts,  are  at  liberty 
to  stipulate  the  amount  which  shall  be  paid  by  either  party  to 
the  other  as  compensation  for  the  anticipated  actual  loss  or  injury 
which  they  foresee  or  concede  will  result  from  a  breach,  if  it 
should  occur.  The  sum  which  they  so  fix  becomes,  on  the  hap- 
pening of  the  event  on  which  its  payment  depends,  the  precise 
sum  to  be  recovered,  and  the  jury  are  confined  to  it;  nor  will 
equity  relieve  from  the  payment  of  it."  (1  Sutherland  on 
£himages,  476.)  Parsons,  in  his  work  on  Contracts,  states  the 
rule  in  the  following  language:  "The  law  will  permit  parties 
to  determine,  by  an  agreement  which  enters  into  the  contract, 
what  shall  be  the  damages  which  he  who  violates  the  oontract 
shall  pay  to  the  other ;  but  it  does  not  always  sanction  or  enforce 

the  bargain  they  may  make  on  this  subject Where  the 

parties  make  this  agreement,  but  not  in  such  wise  that  the  law 
adopts  it,  then  the  damages  thus  agreed  upon  are  a  penalty,  ^r 
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in  the  nature  of  a  penalty.  And  the  question  whether  damages 
agreed  upon  are  to  be  treated  as  liquidated,  or  as  in  the  nature 
of  a  penalty,  and  therefore  reduced  to  the  actual  damage,  often 
occurs,  and  is  not  always  of  easy  or  obvious  solution.^'  Further 
on,  in  the  same  chapter,  the  author  says :  "  One  rule  for  deter- 
mining the  question  is  this :  that  the  action  of  the  court  shall 
not  be  defined  and  determined  by  the  terms  which  the  parties 
have  seen  fit  to  apply  to  the  sum  fixed  upon.  Though  they  call 
it  a  'penalty,'  or  give  to  it  no  name  at  all,  it  will  be  treated  as 
liquidated  damages;  that  is,  it  will  be  recognized  and  enforced 
as  the  measure  of  damages,  if,  from  the  nature  of  the  agreement 
and  the  surrounding  circumstances,,  and  in  reason  and  justice,  it 
ought  to  be.  And,  although  they  call  it  liquidated  damages,' 
it  will  be  treated  as  a  penalty,  if,  from  a  coDsideration  of  the 
whole  contract,  it  appears  that  the  parties  intended  it  as  such, 
or  if,  where  the  injury  is  certain,  the  sum  fixed  upon  is  clearly 
disproportionate  to  such  injury,  and  the  real  claim  which  grows 
out  of  it."  (3  Parsons  on  Contracts,  156,  et  seq.)  Similar 
language  could  be  cited  from  other  authors,  as  well  as  the  decis- 
ions of  courts,  on  the  question,  but  it  is  deemed  unneces- 
sary. The  difficulty  does  not  lie  in  the  rule  of  law,  but  in  its 
application. 

We  can  scarcely  conceive  of  a  case  where  the  parties  have 
more  clearly  expressed  their  intention  to  fix  in  advance  a  sum  as 
the  ascertained  and  liquidated  damages  to  be  paid  on  a  breach 
of  the  contract  than  they  have  done  in  the  case  now  before  us. 
They  have  not  only  fixed  the  amount,  but,  as  if  to  place  beyond 
the  reach  of  either  party  to  dispute,  or  call  in  question  the  sum 
agreed  upon  as  damages,  the  cattle  company  exacts  and  recovers 
from  the  plaintiff  in  advance  the  sum  agreed  on,  which,  by  the 
terms  of  the  contract,  it  is  to  retain  if  the  plaintiff  fails  to  com- 
ply with  the  terms  and  conditions  of  the  contract;  while  the 
cattle  company,  as  security  for  the  fulfillment  of  the  contract  on 
its  part,  causes  to  be  executed  and  delivered  to  the  plaintiff  a 
bond  or  undertaking,  with  sureties,  in  the  sum  of  $15,000,  con- 
ditioned for  the  faithful  performance  of  the  contract.  No  lan- 
guage or  acts  could  more  definitely  express  the  intention  of  the 
parties  than  was  used  and  acted  on  in  this  case;  and  if  there 
bad  not  been  a  partial  performance  on  one  side  in  the  delivery 
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of  the  cattle,  and  an  acceptance  thereof  bj  the  plaintiff,  we  should 
unhesitatingly  declare  that  the  sum  of  $15,000,  stipulated  to  be 
paid,  was  to  be  treated  as  liquidated  damages,  and  not  as  a  pen- 
alty. The  contract  itself  did  not  require  the  cattle  company 
to  deliver,  nor  the  plaintiff  to  receive,  at  any  one  time,  a  less 
number  of  cattle  than  the  entire  number  called  for  by  the  con- 
tract. But  if  the  parties  have  voluntarily  waived  this  right, 
and  accepted  the  delivery  of  a  part,  can  they  now  claim  the 
entire  sum  stipulated  to  be  paid  as  upon  a  total  breach  of  the 
contract?  We  think  not;  and  this,  upon  reason  as  well  as 
authority.  The  contract,  it  is  true,  provides  for  the  payment  of 
the  sum  agreed  upon  as  damages  on  a  failure  of  either  party  to 
keep  and  perform  '*all  and  every  one  of  the  covenants  and  agree- 
ment resting  upon  him/'  This  clause  of  the  contract  is  to  be 
construed  with  its  other  provisions,  and  particularly  in  conneo- 
tion  with  the  stipulation  as  to  the  delivery  of  the  cattle;  and,  as 
this  does  not  provide  for  a  partial  delivery  at  one  or  different 
times,  it  follows  that  the  $15,000  was  to  be  paid  only  on  a  total 
failure  to  deliver  the  cattle.  If  this  is  not  so,  the  plaintiff  could 
(aa  he  has  in  part  done)  have  waived  his  right  to  a  full  delivery 
at  one  time  of  all  the  cattle  purchased,  and  thus  have  received 
the  full  benefit  of  the  contract,  and,  upon  the  slightest  failure  on 
the  part  of  the  cattle  company  to  deliver  the  full  number  of 
cattle,  could  allege  this  as  a  breach  which  would  entitle  him  to 
the  full  sum  of  $15,000.  Such,  we  believe,  was  not  the  intention 
of  the  parties  when  making  the  contract ;  and  it  would  be  inequi- 
table and  unjust  in  the  court  to  give  it  such  a  construction,  in 
the  absence  of  a  manifest  intention  of  the  parties.  The  principle 
we  announce  is  supported  by  many  adjudications  and  tert-writers 
of  the  highest  authority.  The  leading  English  case  is  KenAle  v. 
Farren,  6  Bing.  141.  It  was  an  action  to  recover  the  sum  of 
£1,000  agreed  upon  as  fixed  and  liquidated  damages  in  the  event 
of  a  failure  of  either  party  to  comply  with  the  terms  of  a  theat- 
rical engagement.  The  agreement  in  this  respect  was  as  follows : 
"  If  either  of  the  parties  should  neglect  or  refuse  to  fulfill  the 
said  agreement,  or  any  part  thereof,  or  any  stipulation  therein 
contained,  such  party  should  pay  to  the  other  the  sum  of  £1,000, 
to  which  sum  it  was  thereby  agreed  that  the  damages  sustained 
by  any  such  omission,  neglect,  or  refusal  should  amount;  and 
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which  8Qin  was  thereby  declared  by  the  said  parties  to  be  liqui- 
dated and  ascertained  damages^  and  not  a  penalty  or  penal  sum^ 
or  in  the  nature  thereof.'^  There  was  a  partial  performance  or 
fulfillment  of  the  contract  The  action  was  to  recover  the  £1^000 
stipulated  to  be  paid  in  case  of  breach.  The  decision  was  by 
Tindal,  C.  J.,  who  in  bis  opinion  says :  '^It  is  undoubtedly  diffi- 
cult to  suppose  any  words  more  precise  or  explicit  than  those  used 
in  the  agreement;  the  same  declaring  not  only  affirmatively  that 
the  sum  of  £1^000  should  be  taken  as  liquidated  damages,  but 
n^atively,  also,  that  it  should  not  be  considered  as  a  penalty,  or 
in  the  nature  thereof.  •  ...  If,  therefore,  on  the  one  hand,  the 
plaintiff  had  neglected  to  make  a  single  payment  of  31.  6s.  8d. 
per  day,  or,  on  the  other  hand,  the  defendant  had  refused  to  con- 
form to  any  usual  regulation  of  the  theater,  however  minute  or 
unimportant,  it  must  have  been  contended  that  the  clause  in  ques- 
tion, in  either  case,  would  have  given  the  stipulated  damages  of 
£1,000.  But  that  a  very  large  sum  should  become  immediately 
payable  in  consequence  of  the  non-payment  of  a  very  small  sum, 
and  that  the  former  should  not  considered  as  a  penalty,  appears 
to  be  a  contradiction  in  terms;  the  case  being  precisely  that  in 
which  courts  of  equity  have  always  relieved,  and  against  which 
courts  of  law  have,  in  modern  times,  endeavored  to  relieve,  by 
directing  juries  to  assess  the  real  damages  sustained  by  the  breach 
of  the  agreement.^'  This  case  is  cited  with  approval  by  many 
American  courts,  and  is  the  recognized  authority  on  this  subject 
in  the  courts  of  England.  We  cite  the  following  additional 
authorities:  Hoagland  v.  Segur,  38  N.  J.  L.  230;  ShiUe  v. 
Taylor f  5  Met.  61;  Wait  v.  Sheppard,  2  Ala.  425;  1  Sutherland 
on  Damages,  628.  The  latter  writer  thus  states  the  rule: 
''For  the  same  reason  that  one  sum  cannot  consistently  be  com- 
pensation alike  for  a  total  and  partial  breach,  a  stated  sum  made 
payable  for  the  former  cannot,  by  construction,  be  applied  to 
any  infraction  after  acceptance  of  part  performance;"  and  cites 
too  many  cases  in  note  1  in  support  of  the  rule.  In  Watt  v. 
Sheppardj  infray  the  action  was  upon  a  contract  for  the  sale  and 
conveyance  of  land,  and  the  parties  stipulated  for  the  payment 
of  $10,000  as  liquidated  damages  to  be  paid  on  a  &ilure  to  con- 
vey. The  contract  was  in  part  executed.  In  its  opinion  the 
court  says :  ''  Though  $10,000  be  the  damages  stipulated  for  the 
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failure  to  make  title  to  the  land,  'or  any  part  thereof/  yet  that 
sum  cannot  be  recovered  in  the  present  case.  It  was  competent 
for  Sheppard  to  have  refused  a  conveyance  for  a  part  until  the 

title  was  perfected  to  all It  was  certainly  an  extravagant 

estimate  for  a  failure  to  convey  a  part  of  it If  the  re- 
covery was  not  to  be  diminished  to  the  extent  of  the  compara- 
tive value  of  the  land  conveyed,  upon  the  same  principle  the 
entire  sum  stipulated  would  be  the  measure  of  damages  if 
the  title  remained  incomplete  to  the  poorest  acre  in  either  of  the 
tracts.  Such  an  assumption  would  strike  every  one  as  unreason- 
able in  the  extreme,  and  producing  a  result  never  contemplated 
by  the  parties/'  This  language  is  as  pertinent  to  the  facts  of 
this  case  as  it  was  to  the  case  in  which  it  was  used,  and  we  can- 
not add  to  its  force. 

From  these  and  like  authorities  we  think  that  the  partial 
delivery  and  acceptance  of  cattle  under  this  contract  changed 
what  we  should  otherwise  have  held  to  beau  agreement  for  fixed 
or  liquidated  damages  into  an  agreement  in  the  nature  of  a  pen- 
alty, under  which  the  plaintiff  can  recover  only  such  damages 
as  he  sustained  from  the  partial  breach  of  the  contract.  The 
cause  is  therefore  reversed,  and  remanded  to  the  District  Court, 
with  directions  to  overrule  the  demurrer  to  the  complaint. 

Judgment  reversed. 

Blake,  C,  J.,  and  Bach,  J.,  concur. 
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STATE,  Appellant,  v.  AH  JIM,  Respondent. 

CcMiimi'UiiOitAL  likW—S^cHon  8,  ArtirU  iiL  of  the  OonsUtuHrm  interpreted— ProM- 
eutUm  by  infunnation,  — Section  8,  article  iii.  of  the  CoDstitation,  provideB  •■ 
followg:  ".  ...  All  crimiual  actions  in  the  District  Conrt,  except  those  on 
appeal,  shall  be  prosecnted  by  information,  after  examination  and  commitment 
by  a  magistrate,  or  after  leave  granted  by  the  court,  or  shall  be  prosecnted  by 
indictment  withont  snch  examination  or  commitment,  or  without  snoh  leare  of 
the  coort."  Held,  tliat  this  clause  of  the  Oonstitntion  did  not  execute  itself, 
and  before  it  could  be  carried  into  effect,  ihe  exercise,  Jurisdiction,  and  limitSr 
tions  of  the  procedure,  and  tlie  rights  and  pleadings  of  Ihe  State  and  aooosed, 
must  be  defined  by  the  legislative  department. 

ftAM» — (/rand /ury.— Section  8,  article  iii.  of  the  Constitution,  jirOTides  as  follows: 
•«....  A  grand  Jury  sliall  cunsist  ot  seren  persons,  of  whom  fire  must  concur 
to  find  an  indictment."  Hrld^  that  this  clause  of  the  Constitution  execute! 
iteelf,  and  in  the  absence  of  further  legislation,  all  offenses  of  the  grade  of  fel- 
onies, or  haying  their  origin  in  the  District  Court,  must  be  inquired  into  under 
the  provisions  of  the  Criminal  Practice  Act  relative  to  indictments. 

Save— £e  post  facto  law. — Held,  aiso.  that  the  substantial  rights  of  the  accused 
would  not  be  prejudiced  by  the  submission  of  his  case  to  the  grand  Jury  created 
by  the  ConstitutioD,  and  that  the  above  Motion  of  the  Constitatiou  wae  not  mb 
po$l  facto. 
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Appeal /rem  First  Judicial  Distrid^  Letois  and  Oarhe  Qneniji. 

The  defeDdant  was  proeecnted  by  information  filed  by  the 
couDtj  attorney.  A  motion  to  quash  the  information  on  the 
ground  that  the  county  attorney  had  no  authority  to  make  or 
file  it  was  sustained  by  Hunt,  J. 

Henri  J.  Haskell^  Attorney-General,  C  B.  Nolan,  of  counsel. 
Sot  State,  Appellant. 

1.  Section  1,  page  118  of  the  Laws  of  the  Sixteenth  Session, 
defines  the  duties  of  county  attorney,  and,  among  other  things, 
empowers  him  to  prosecute  all  public  prosecutions.  Section  8, 
article  iii.  of  the  Constitution,  provides  that  all  criminal  prose- 
cutions shall  be  prosecuted  by  information. 

2.  An  information  is  an  accusation  or  complaint  exhibited 
against  a  person  for  some  criminal  offense.  (4  Blackst.  Com. 
408,  409.)  Section  20  of  the  fifth  division  of  the  Compiled 
Laws  of  Montana  provides  that  the  common  law  of  England, 
in  so  far  as  it  is  applicable,  and  not  in  conflict  with  statutory 
enactment,  shall  be  considered  as  of  full  force  and  effect.  A 
proceeding  upon  information,  having  a  well-settled  and  estab- 
lished standing  at  common  law,  under  this  provision,  could  be 
carried  into  effect;  as  it  is  a  well-settled  principle  that  when  a 
legal  proceeding  is  adopted,  it  is  adopted  with  all  the  incidents 
which  appertained  to  it  at  common  law,  except  in  so  far  as  they 
may  be  in  conflict  with  our  form  of  government. 

3.  Without  statutory  authority  conferred  upon  the  county 
attorney  to  file  an  information,  under  the  rules  of  the  common 
law  he  would  be  the  officer  to  whom  was  delegated  that  power. 
{T^ritoty  v.  Outinola,  New  Mexico,  1887,  14  Pac.  Rep.  809; 
State  V.  Nulfy  16  Kan.  404.)  The  next  question  which  arises, 
is  this  proceeding  in  the  nature  of  an  ex  pod  fade  law,  or,  if 
not  such,  being  retroactive,  does  it  operate  to  divest  vested 
rights?  A  law  changing  the  mode  of  procedure  is  not  ex  pod 
fado»  (Cooley's  Constitutional  Limitations,  331;  State  v.  Mdnn^ 
ing,  14  Tex.  402;  OaJder  v.  BuU,  3  Dall.  390;  7  Am.  &  Eng. 
Encvc.  of  Law,  531;  Perry  v.  Commonw.  3  Gratt.  632;  State  v. 
Byan,  13  Minn.  371;  Itaizhy  v.  PeopU,  29  N.  Y.  124.) 

There  is  no  such  thing  as  a  vested  right  to  a  particular 
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remedy.     {People  v.  Mortimer ^  46  Cal.  114;  People  v.  ComipbeO, 
69  Cal.  243;  43  Am.  Rep.  257.) 

A.  J.  Graven,  and  C.  C.  Newman,  for  Bespondeot. 

Prosecution  by  information  is  in  derogation  of  the  common 
law,  and  a  departure  from  the  general  policy  of  the  law.  (10 
Am.  &  Eng.  Eucyc.  of  Law,  p.  456 ;  Wharton's  Criminal  Prac- 
tice and  Pleading,  §  86;  Biackstone  [Cooley],  book  4,  ch.  23; 
aUxie  V.  Boswdly  104  lud.  546.) 

The  common  law  prescribes  no  form  of  pleading  in  cases  of  in- 
formation  in  felony  cases,  nor  by  whom  subscribed,  or  by  whom 
made  and  presented.  ^  The  forms  of  pleading  in  criminal  actions 
in  the  District  Court,  and  the  rules  by  which  the  sufiBciency  of 
pleading  is  to  be  determined,  are  those  herein  prescribed.'^  '^  The 
only  pleading  on  the  part  of  the  Territory  is  the  indictment." 
(§§  162, 163,  Comp.  Stats,  div.  3.)  ''  All  criminal  actions  .... 
As\\  be  prosecuted  by  information.'^    (Const,  art.  iii.  §  8.) 

The  county  attorney  then  must  get  his  authority,  if  any  he 
has,  from  the  statutes  of  Montana,  or  from  the  Constitution. 
It  cannot  come  from  the  statute,  for  at  the  time  these  laws  were 
passed  no  such  thing  as  an  information  was  known  to  our  laws, 
and  could  not  have  been  in  the  mind  of  the  legislator  at  the 
time  the  law  was  enacted.  Then  it  must  come,  if  at  all,  from 
the  Constitution,  and  that  is  silent.  He  cannot  get  his  authority 
by  implication. 

Neither  the  common  law  nor  the  statutory  law,  or  Constitu- 
tion of  Montana,  prescribe  the  form  of  an  information  in  case 
of  felony,  or  by  whom  it  is  to  be  subscribed,  or  how  presented. 

The  provision  of  our  Constitution  is  inoperative,  and  must 
have  the  vitalizing  strength  of  additional  legislation  before  it 
can  have  any  force  or  eillict. 

Statutes  in  derogation  of  the  common  law  are  to  be  strictly 
construed.  (Bisliop's  Criminal  Practice,  §§  119,  155;  Siblet/  v. 
Bmith,  2  Mich.  480;  Sugar  v.  Sackdt,  13  Ga.  462;  Bathbun  v. 
Acter,  18  Barb.  393.) 

The  law  as  to  information  cannot  apply  to  crimes  committed 
and  proceeded  against  before  the  adoption  of  the  Constitution. 
As  to  such  cases  it  is  ex  post  facto*  {People  v.  lisdale,  67  CaL 
104;  Kring  v.  ifissouW,  107  U.  S.  221,  and  cases  cited  therein.)- 
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Penal  statutes  are  to  reach  no  further  than  their  words;  no 
person  can  be  subject  to  them  bj  implication;  and  all  doubts 
concerning  their  interpretation  are  to  preponderate  in  favor  of 
the  accused.  (Bishop  on  Statutory'  CrimeSi  104.)  We  contend 
that  this  information  must  be  quashed,  and  this  case  be  pre- 
sentedj  if  at  all,  bj  an  indictment  from  a  grand  jury.  ' 

Blake,  C.  J. — This  is  an  appeal  from  the  order  of  the  court 
below  sustaining  the  motion  of  the  respondent  to  quash  the 
information  which  was  filed  December  3, 1889,  by  the  county 
attorney  of  the  county  of  Lewis  and  Clarke.  The  respondent 
is  charged  with  the  commission  of  the  offense  of  murder  in  the 
first  degree  upon  the  twenty*fifth  day  of  August,  1889.  After 
the  arraignment  of  the  accused  a  motion  was  made  by  his 
counsel,  and  sustained  by  the  court,  to  quash  the  information, 
'I  because  the  county  attorney  in  and  for  Lewis  and  Clarke 
County,  Montana,  had  no  authority  to  make  or  file  the  said 
information  in  the  said  action.'^ 

It  is  admitted  that  the  State  of  Montana  was  legally  organised' 
on  the  eighth  day  of  November,  1889,  and  that  the  crime  which 
is  described  in  the  information  was  committed  within  the  Terri-. 
tory  of  Montana.  The  questions  which  have  been  discussed  on 
this  hearing  relate  to  the  interpretation  of  the  following  clause 
of  the  eighth  section  of  the  third  article  of  the  Constitution : 
''All  criminal  actions  in  the  District  Court,  except  those  on 
appeal,  shall  be  prosecuted  by  information  after  examination 
and  commitment  by  a  magistrate,  or  after  leave  granted  by  the 
court,  or  shall  be  prosecuted  by  indictment  without  such  exami- 
nation or  commitment,  or  without  such  leave  of  the  court.  A 
grand  jury  shall  consist  of  seven  persons,  of  whom  five  muab 
concur  to  find  an  indictment.  A  grand  jury  shall  only  be 
drawn  and  summoned  when  the  district  judge  shall,  in  his  dis- 
cretion, consider  it  necessary,  and  shall  so  order.'' 

In  the  States  which  are  governed  by  constitutions  containing 
similar  provisions  regarding  the  procedure  by  information,  staU 
utes  have  been  enacted  to  enable  the  courts  to  secure  their 
enforcement.  The  legislative  assembly  of  Montana  have  not 
passed  any  law  of  this  nature,  although  it  is  contended  that  the 
game  result  has  been  attained  by  the  adoption  of  the  common 
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liiw  of  Englaod,  when  the  same  ^'is  applicable  and  of  a  general 
nature,  and  not  in  conflict  with  special  enactments/'  (Comp. 
Stats,  div.  5,  §  201.)  This  position  is  unsoand,  for  two  reasons. 
The  Criminal  Practice  Act  provides  ample  remedies  for  the  eze- 
caiion  of  criminal  laws,  and  necessarily  conflicts  with  the  pro- 
ceedings by  information  at  common  law.  In  the  next  place, 
the  use  of  this  remedy  has  been  limited  to  certain  cases,  and  has 
not  embraced  felonies.  Blackstone  treats  of  this  subject,  and 
Bkys:  ^^  There  can  be  no  doubt  but  that  this  mode  of  prose- 
cntion  by  information  or  suggestion,  filed  on  record  by  the 
king's  attorney-general,  or  by  his  coroner  or  master  of  tlie 
crown  office  in  the  court  of  king's  bench,  id  as  ancient  as 
the  common  law  itself.  ....  But  these  informations,  of  every 
kind,  are  confined  by  the  constitutional  law  to  mere  misde- 
meanors only ;  for,  wherever  any  capital  offense  is  charged,  the 
same  law  requires  that  the  accusation  be  warranted  by  the  oath 
of  twelve  men  before  the  party  shall  be  put  to  answer  it.''  (4 
Blackst.  Com.  309,  310.)  In  Ex  parte  WUsan,  114  U.  8.  423, 
Mr.  Justice  Gray  delivers  the  opinion,  and  says :  ^'  By  the  law 
of  England,  informations  by  the  attorney*general,  without  the 
intervention  of  a  grand  jury,  were  not  allowed  for  capital 
crimes,  nor  for  any  felony,  by  which  was  understood  any 
offense  which  at  common  law  oiccasioned  a  total  forfeiture  of 
the  offender's  lands  or  goods,  or  both." 

There  are  some  provisions  of  the  Constitution  which  have  a 
direct  bearing  upon  the  case  at  bar,  and  should  be  considered. 
"  No  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law."  (Art  iii.  §  27.)  "  All  laws  enacted 
by  the  legislative  assembly  of  the  Territory  of  Montana,  and 
in  force  at  the  time  the  State  shall  be  admitted  into  the  Union, 
and  not  inconsistent  with  this  Constitution,  or  the  Constitution 
or  laws  of  the  United  States  of  America,  shall  be  and  remain 
in  full  force  as  the  laws  of  the  State  until  altered  or  repealed, 
or  until  they  expire  by  their  own  limitation."  (Section  xx. 
Schedule,  §  1.)  '^  No  crime  or  criminal  offense  committed  against 
the  laws  of  the  Territory  of  Montana  shall  abate,  or  in  any  wise 
be  affected,  by  reason  of  the  change  from  a  territorial  to  a  State 
form  of  government;  but  the  same  shall  be  deemed  and  taken 
to  be  an  offense  against  the  laws  of  the  State,  and  the  appropriate 
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coarta  of  the  State  shall  have  jarisdiction  over,  and  to  hear  and 
determiDe,  the  same.''  (Section  xx.  Schedale,  §  1.)  '^Proseca- 
tioDS  for  criminal  offenses  against  the  laws  of  the  Territory  of 
Montana,  pending  at  the  time  the  State  shall  be  admitted  into 
the  Union,  shall  not  abate;  bnt  the  same  shall  continue  and  bo 
prosecuted  in  the  name  of  the  State  of  Montana,  and  the  title 
of  every  such  action  shall  be  changed  to  conform  to  this  pro* 
vision."  (Section  xx.  Schedule,  §  7.)  ^*  Parties  who  at  the  time 
of  the  admission  of  the  State  into  the  Union  may  be  confined 
under  lawful  commitments,  or  otherwise  lawfully  held  to  answer 
for  alleged  violations  of  any  of  the  criminal  laws  of  the  Territory 
of  Montana,  shall  continue  to  be  so  confined  or  held  until  dis- 
charged therefrom  by  the  proper  courts  of  the  State."  (Section 
XX.  Schedule,  §  8.)  The  Constitution  prescribes  the  following 
rule  for  its  construction :  *^  The  provisions  of  this  Constitution 
are  mandatory  and  prohibitory,  unless  by  express  words  they 
are  declared  to  be  otherwise."  (Art  iii.  §  29.)  We  are  aided 
in  giving  effect  to  the  foregoing  sections  of  the  Schedule  by 
the  introductory  clause:  ''That  no  inconvenience  may  arise  by 
reason  of  changing  from  a  territorial  to  a  State  form  of  govern* 
ment,  it  is  declared  as  follows." 

It  is  evident  that  the  clause  of  the  Constitution  respecting  the 
information  does  not  execute  itself.  All  the  details  affecting 
the  exercise,  jurisdiction,  and  limitations  of  the  procedure,  and 
the  rights  and  pleadings  of  the  State  and  accused,  must  be 
defined  by  the  legislative  department.  It  has  been  observed 
that  the  States  which  have  abolished  the  grand-jury  system 
have  enacted  laws  to  carry  into  effect  this  provision  of  the  Con- 
atitution,  and  the  following  authorities  will  show  their  import 
tance:  Roimn  v.  State,  30  Wis.  129;  11  Am.  Rep.  659;  Siais 
V.  Sloan,  65  Wis.  647 ;  KaOooh  v.  Superior  (hurt,  56  Cal.  229 ; 
Hurtado  v.  Qdifomia,  110  U.  S.  516;  State  v.  BomceU,  104 
Ind.  541.  In  Kallooh  v.  Superior  Qmrt,  eupra,  the  court  says: 
''But  the  Constitution  of  this  State  has  made  provision  for  this 
form  of  prosecution,  and  the  legislature  has  furnished  the 
machinery  to  enforce  it.  In  our  opinion  the  proceeding  is  a 
legal  and  constitutional  one."  In  State  v.  BomotU,  supra,  the 
court  says :  "  It  seems  clear  to  us  that  one  who  is  tried  and  con* 
vieted  upon  an  information  provided  for  by  a  constitutional 


1890.]  State  t.  Ah  Jdl  178 

• 

State  statate  is  not  deprived  of  bis  liberty  without  due  process 
of  law;  for  we  perceive  no  reason  for  doubting  the  soundness 
of  the  proposition  that  proceedings  founded  upon  an  informa- 
tion provided  for  by  a  legally  enacted  statute  do  constitute  due 
process  of  law/' 

The  solution  of  the  legal  problem  relating  to  the  information 
in  this  case  includes  also  the  question  as  to  the  mode  of  prose- 
cuting  or  investigating  the  charge  against  the  respondent  under 
the  State  government.  The  court  below  did  not  discharge  the 
defendant,  but  ordered  him  to  be  remanded  to  the  custody  of  the 
sheriff  to  await  its  further  action.  When  all  the  provisions  of 
the  Constitution  which  have  been  cited  are  construed  together,  it 
will  be  apparent  that  the  Criminal  Practice  Act  relative  to  indict- 
ments remains  in  full  force,  with  two  exceptions.  The  number 
of  the  grand  jury  has  been  reduced  from  sixteen  to  seven,  and 
the  concurrence  of  five  members  is  required  to  find  an  indict- 
ment. In  these  incidents  the  Constitution  executes  itself;  and, 
in  the  absence  of  further  legislation,  all  offenses  of  the  grade  of 
felonies,  or  having  their  origin  in  the  District  Court,  must  be 
inquired  into  in  this  manner. 

It  has  been  maintained  that  the  substantial  rights  of  the 
respondent  will  be  thereby  impaired,  and  that  this  ruling,  in  its 
consequences,  is  ex  post  fado.  The  leading  authority  upon  this 
matter  is  the  case  of  Knng  v.  Missouri,  107  U.  S.  221 .  Mr. 
Justice  Miller,  in  delivering  the  opinion  of  the  court,  declares 
in  the  following  sentence  the  law  upon  the  decisive  point: 
^*  Tested  by  these  criteria,  the  provision  of  the  Constitution  of 
Missouri  which  denies  to  plaintiff  in  error  the  benefit  which 
the  previous  law  gave  him,  of  acquittal  of  the  charge  of  murder 
in  the  first  d^ree  on  conviction  of  murder  in  the  second  degree, 
is,  as  to  his  case,  an  ex  post  facto  law,  within  the  meaning  of 
the  Constitution  of  the  United  States.''  The  same  principle 
is  recognized  in  Hopt  v.  Uiah,  110  U.  S.  674,  and  it  is  also 
held  that  statutes  which  '' remove  existing  restrictions  upon 
the  competency  of  certain  classes  of  persons  as  witnesses  relate 
to  modes  of  procedure  only,  in  which  no  one  can  be  said  to 
have  a  vested  right,  and  which  the  State,  upon  grounds  of 
public  policy,  may  regulate  at  pleasure.  Such  regulations  of 
the  mode  in  which  the  fiicts  constituting  guilt  may  be  placed 
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before  the  jury  can  be  made  applicable  to  proseeatioDS,  or  trials 
thereafter  had,  without  reference  to  the  date  of  the  commission 
of  the  offense  charged/'  In  Peopk  v.  Campbell^  69  CaL  243; 
43  Am.  Rep.  257,  the  court  says:  ''It  is  not  an  nnoommon 
practice  to  change  the  number  of  grand  jurors  required  to  in- 
vestigate criminal  charges,  but  we  have  never  heard  of  the  right 
of  the  legislature  to  make  such  changes  questioned;  neither 
has  it  ever  been  claimed  that  the  charge  must  be  investigated 
by  the  precise  number  of  grand  jurors  of  which  that  body 
was  composed  at  the  time  the  act  was  committed."  (See,  also, 
Cooley's  Constitutional  Limitations,  272,  331,  332;  People  v. 
Mortimer f  46  Cal.  114;  Bishop  on  Statutory  Crimes,  §§  178, 
180.)  Those  authorities  support  the  proposition  that  the  sub- 
stantial rights  of  the  respondent  will  not  be  prejudiced  by  the 
submission  of  his  case  to  the  grand  jury  which  has  been  created 
by  the  Constitution. 

It  is  therefore  adjudged  that  the  order  appealed  from  be 
affirmed,  with  costs. 

Habwood,  J.,  and  De  Witt,  J.,  concur. 


0 

174 

17 

2» 

17 

364 

»    174 
90    528 


0 

174 

32 

461 

9 

174 

34 

39 

9 

174 

40 

J 

»d 

STATE,  RiSPONDENT,  t;.  SULLIVAN,  Appellant. 

Gbzmznal  Law— iZo&ba^^PoMetHon  of  good»  recently  rtoten — JnatntetUm,^ 
Under  an  indictment  for  robbery,  it  is  error  for  the  ooort  to  cb«rge  the  jary. 
that  "  the  pofisession  of  goods  recently  stolen,  or  of  which  a  person  was  recently 
robbed,  is  a  circtunstanoe  to  be  considered  by  the  jnry  in  determining  as  to  the 
gnilt  or  innocence  of  the  defendant  The  poeacsaion,  when  unexplained,  or  nol 
satisfaotorily  accounted  for,  by  a  defendant,  tends  strongly  to  establish  the 

gnilt  of  a  defendant  foand  in  possession  of  goods "as  the  question 

whether  the  possession  tended  strongly  or  lightly  to  show  gnilt  waa  a  matter  fot 
the  jury  to  pass  upon. 

Baxs-^ Evidence—  Tegtimony  of  defendant, —  V^hcn  the  defendant  testified  that 
he  bought  the  goods  described  in  the  indictment,  the  Jury  may  legally  discard 
the  evidence  without  the  introduction  of  proof  in  rebuttal  of  hia  alleged  porchase 
of  the  property. 

Evidence  reviewed  and  hdi  sufficient  to  support  a  conyiotlon  of  robbery. 

Appealfram  Second  Judicial  Didrid,  Silver  Bow  County. 

The  defendant  was  tried  before  De  Wolfe^  J. 
McBride  &  HcUdom,  for  Appellant. 
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There  was  no  evidence  tending  to  connect  the  defendant  with 
the  robbery,  except  the  evidence  showing  him  to  have  had  po9- 
eeesion  of  the  property,  alleged  to  have  been  stolen,  some  time 
after  the  robbery  had  taken  place.  Possession  of  stolen  prop- 
erty is  not,  in  itself,  sufficient  to  warrant  a  conviction  of  even 
larceny.  {People  v.  Ah  JKi,  20  CaU  178.)  Defendant  is  not 
bound  to  show  that  he  came  by  the  property  honestly,  until 
proeecution  has  proven  dishonesty.  {Peopk  v.  Antania,  27  Cal. 
404.)  It  was  error  for  the  court  to  charge  the  jury  that  the 
possession  of  goods  recently  stolen,  or  of  whir^h  a  person  wa|i 
recently  robbed,  when  unexplained  or  not  satisfactorily  accounted 
for,  tended  strongly  to  establish  guilt.  {People  v.  Ah  Singy  69 
Cal.  401;  People  v.  Gine,  74  Cal.  575;  People  v.  WaMm,  61 
del.  588.)  Defendant  should  not  be  convicted  of  robbery,  evep 
if  he  received  the  proceeds  of  a  robbery  with  knowledge  of 
the  fisicts.     {People  v.  Shepardson,  48  Cal.  189.) 

Henri  J.  HadoeU^  Attomey*General,  for  the  State,  Respondent. 

Blake,  C.  J. — The  appellant  has  been  convicted  and  w&otr 
tenoed  for  the  crime  of  robbery;  and  the  indictment  alleges 
(that  be  took  from  the  person  of  Edwin  Thomafs  a  silver  watch, 
gold  chain,  door  key,  and  certain  money.    The  descriptions  and 
•denominations  of  the  latter  are  unknown,  but  the  value  is  fixed 
:  at  ten  dollars.     Upon  the  trial,  the  following  facts  were  estab- 
lished by  the  testimony  of  the  witnesses  for  the  Territory,  and 
are  conceded  by  the  appellant  in  his  argument:  Thomas  left 
his  place  of  business  in  Butte  about  two  o'clock  in  the  morning 
of  the  tenth  day  of  April,  1889,  and  was  walking  towards  his 
'home,  when  he  was  struck  upon  the  head  with  a  weapon  or  club 
.  of  some  kind  and  knocked  down,  and  robbed  by  two  persons 
.of  the  property  described  in  the  indictment.     He  could   not 
•recognize  the  parties,  or  identify  their  clothing,  but  testified 
that  he  could  not  say  that  the  prisoner  was  one  of  them,  although 
ihis  size  was  about  the  same  as  that  of  the  man  who  knocked 
.him  down.    About  twenty-four  hours  after  the  occurrence,  the 
appellant  was  arrested  upon  the  charge  of  petit  larceny,  ai\d 
searched  by  the  officers.  .  The  watch  and  chain  were  found  in 
his  hip  pocket ;  and  the  key  mentioned  in  the  indictment,  ai)d 
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^'a  wad  of  money/'  amounting  to  $440.76,  were  also  taken  from 
him.     He  made  no  statement  r^arding  these  articles. 

When  the  evidence  was  closed  by  the  Territory,  the  counsel 
for  the  accused  moved  the  court  to  instruct  the  jury  to  acquit 
him  upon  the  ground  that  the  prosecution  had  failed  to  prove 
the  material  allegations  of  the  iudictraent  The  motion  was 
overruled,  and  this  action  of  the  court  is  assigned  as  error. 

In  Territory  v.  DoyU,  7  Mont.  250,  this  court  said:  <<ThiMt 
the  recent  possession  of  stolen  property  is  not,  of  itself,  suffi* 
oient  to  justify  a  conviction  of  the  possessor  as  a  thief,  is  a  prin- 
ciple very  well  settled.  But  other  circumstances  nearly  always 
surround  the  transaction  to  throw  liglit  upon  the  possession/' 
It  appears  in  the  case  at  bar  that  there  were  ^' other  dream- 
Stances''  of  this  character.  The  wateh  and  chain  were  not 
carried  by  the  appellant  in  the  usual  place  for  their  safe-keep- 
ing or  use,  but  in  his  hip  pocket.  He  was  silent  when  informed 
of  his  arrest  for  an  ofiense  respecting  his  possession  of  the  fruits 
of  crime.  The  proof  of  these  facts  tended  to  prove  the  gatk  of 
the  accused,  and  the  court  properly  refused  to  ignore  them  by 
Sustaining  the  motion. 

The  defendant  then  testified  in  his  own  behalf  that  he  bought 
of  an  unknown  man  in  a  gambling-house,  the  watch,  diain,aiid 
key  referred  to,  about  half  past  eight  o'clock  in  the  evening  of 
the  day  on  which  he  was  arrested.  In  order  that  his  ezplamh 
tion  maybe  fairly  given,  we  quote  fully  from  his  testimony: 
^' After  I  got  up  from  the  table,  this  man  tapped  me  on  the 
shoulder,  and  says:  'Partner,  have  you  got  a  wateh?'  I  sakl 
I  did  not  have  a  watch,  and  he  said :  '  I  have  got  a  watch  here 
that  I  will  sell  yon  cheap.  I  am  broke,  and  want  to  get  soiBft- 
thiug  to  get  out  of  town  on.'  I  told  him  I  didn't  have  maoh 
money  with  me,  but  asked  him  how  much  he  would  take  &r  it 
He  said  twenty  dollars,  and  I  told  him  I  would  not  give  thst^ 
but  that  I  would  give  him  fifteen.  He  said,  'All  right/  and  I 
paid  him  the  money.  He  then  said:  'I  have  got  a  couple  of 
knives  and  keys  here.'  I  told  him  I  didn't  want  any  keys,  bat 
asked  him  to  let  me  see  his  knives.    He  pulled  out  the  knives, 

and  sold  me  one  for  four  bits He  told  me  I  had  better 

take  the  keys  too,  as  I  might  hear  of  somebody  looking  for 
them,  and  could  give  them  to  them,    I  said, ''  All  right.' "    In 
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reply  to  the  qaeation  about  the  presence  of  persons  when  he 
purchased  the  goods,  he  said  2  "  There  was  a  lot  of  fellows,  but 
I  didn't  know  any  of  them."  No  other  witness  was  offered  for 
the  defendant. 

One  of  the  grounds  of  the  motion  for  a  new  trial  is  that  the 
verdict  of  guilty  is  contrary  to  the  evidence;  that  the  possession 
of  the  property  of  Thomas  is  the  sole  fact  which  connects  Sulli- 
van with  the  perpetration  of  the  robbery ;  that  he  was  not  iden- 
tified as  one  of  the  robbers ;  and  that  his  explanation  of  such 
possession  is  '' probable  and  reasonable,"  and  has  not  been 
shown  to  be  false  by  the  Territory.  It  is  not  necessary  for  us 
to  review  the  evidence,  and  point  out  its  sufficiency  and  efiect. 
We  are  of  the  opinion  that  the  verdict  is  upheld  by  the  testi- 
mony which  has  been  commented  on,  and  that  the  jury,  within 
their  province,  could  legally  discard  the  evidence  of  the  appel- 
lant without  the  introduction  of  proof  in  rebuttal  of  his  alleged 
purchase  of  the  property. 

Counsel  insists  that  the  court  misdirected  the  jury  in  giving 
the  following  paragraph  of  an  instruction:  '^The  possession  of 
goods  recently  stolen,  or  of  which  a  person  was  recently  robbed, 
is  a  circumstance  to  be  considered  by  the  jury  in  determining 
as  to  the  guilt  or  innocence  of  the  defendant.  The  possession, 
when  unexplained,  or  not  satisfactorily  accounted  for  by  a 
defendant,  tends  strongly  to  establish  the  guilt  of  a  defendant 

found  in  possession  of  goods " 

The  power  of  the  courts  to  give  instructions  to  the  jury  in 
criminal  cases  has  been  restricted  by  the  following  statute: 
''The  court  shall  decide  all  matters  of  law  which  may  arise 
daring  the  trial,  but  shall  not  charge  the  jury  as  to  questions 
of  fact."  (Comp.  Stats,  third  div.  §  491.)  This  is  the  statement 
in  legislative  form  of  an  ancient  legal  maxim  which  has  been 
enacted  in  many  statutes,  and  has  been  deemed  so  vital  to  the 
rights  and  liberties  of  the  people  that  it  has  been  engrafted 
upon  the  constitutions  of  States.  While  numerous  authorities 
might  be  cited  to  illustrate  the  principle  which  has  been  pro- 
claimed in  this  law,  it  will  be  sufficient  to  examine  the  decis- 
ions of  the  Supreme  Court  of  California  which  are  directly  in 
point.  In  People  v.  MUcheUy  55  Cal.  236,  it  was  adjudged  error 
to  instruct  the  jury  that  "proof  of  the  possession  of  property  in 
Vouiz.— la. 
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the  hands  of  defend&oty  recently  after  the  same  property  was 
stolen  out  of  the  meat  shop  of  Vestal,  unless  the  possession  of  the 
same  is  satisfactcMrily  aooounted  for  by  the  defendant,  raises  a 
presumption  of  guilt  against  the  defendant.'^  In  Peopk  v.  Ah 
Sing,  59  Cal.  400,  the  opinion  of  the  court  is  as  follows:  ''The 
defendant  was  proceeded  against  by  information^  and  oonvicted 
of  the  crime  of  burglary;  and  on  the  trial  the  court  below 
instructed  the  jury  that  the  possession  of  stolen  property,  sup^ 
ported  by  other  circumetaoces  and  other  evidence  tending  to 
show  guilt,  is  a  strong  circumstance  in  the  case.  This  was 
error.  Whether  the  possession  was  strong  evidenee,  or  only 
slight  evidence,  tending  to  show  guilt,  was  a  matter  for  the  jury 
to  pass  upon,  and  not  a  question  fur  the  court  to  determine." 
In  People  v.  TttheringUmy  69  Cal.  598,  wherein  the  appellant 
was  convicted  of  burglary,  a  similar  instruction  was  held  erro- 
neous, the  court  below  having  said  that  ''such  possession,  if 
proven  to  the  satisfaction  of  the  jury,  and  unexplained  by  the 
defendant,  supported  by  other  circumstances  tending  to  show 
guilt,  is  a  strong  circumstance  tending  to  show  guilt.'^  In 
People  V.  diney  74  Cal.  576,  it  appeared  that  the  defendant  was 
convicted  of  grand  larceny,  and  the  following  instruction  was 
given  to  the  jury:  "The  possession  of  stolen  property,  sup- 
ported by  other  evidence  tending  to  show  guilt,  is  a  strong 
circumstance  tending  to  show  guilt."  The  court  affirmed  the 
case  of  People  v.  Ah  Sing,  mpra,  and  Chief  Justice  Searls,  in  the 
opinion,  says:  "In  other  words,  it  is  not  a  question  of  law, 
upon  which  the  court  should  instruct  the  jury,  but  one  of  fact, 
which  is  wholly  within  the  province  of  the  latter.  In  deducing 
the  ultimate  fact  of  guilt  or  innocence,  they  are  the  sole  judges 
of  the  weight  to  be  given  to  the  probative  fact  of  possession  of 
property  recently  stolen,  and  of  all  the  circumstances  surround^ 
ing  and  stamping  the  character  of  such  possession." 

The  deduction  from  these  authorities  is  clear  and  positive, 
and  we  are  compelled  to  hold  that  the  court  below  usurped  the 
functions  of  the  jury  in  its  instruction  that  the  possession  of 
stolen  property,  under  the  conditions  which  are  specified,  "  tends 
strongly  to  establish  the  guilt  of  a  defendant."  Inasmuch  as 
the  case  must  be  tried  de  novo,  we  have  considered  all  the  points 
which  were  presented  by  oouasel,  and  will  pi\>bably  be  passed 
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upoD  at  the  second  trial.  It  is  therefore  ordered  that  the  judg- 
ment be  reversed^  and  that  the  cause  be  remanded  for  a  new 
trial. 

Habwood,  J.,  concurred.    De  Wrrr,  J.,  did  not  participate 
in  this  decision. 


STATE,  Appellant,  v.  WILLIAMS,  Respondent. 

GanoKAL  TiMADXsa—lfBgctHve  matter  ^Baptt— Pleading  «aBc«p<ions.— In  an  in- 
dictment for  rape  it  is  not  neoeuary  to  allege  that  the  female  injured  is  not  th« 
wife  of  the  defenduit,  as  snch  negative  matter  is  not  an  ingredient  or  coustit- 
vcoi  of  the  ofiinise,  bat  la  in  the  nature  of  matter  of  defense. 

Appeal  from  Third  Judicial  Didrict,  Ouster  Comity. 

An  objection  by  the  defendant  to  the  introduction  of  any  tes- 
timony under  the  indictment  was  sustained  by  Liddell^  J. 

Henri  J,  HadceU,  Attorney-Greneral,  for  the  State^  Appellant. 

James  H.  Oarlock^  for  Respondent. 


Db  Wrrr,  J. — The  defendant  was  indicted  in  the  District 
Court  of  Custer  County,  May  13, 1889,  for  the  crime  of  rape. 
Hie  charging  portion  of  the  indictment  is  as  follows :  "  That  E. 
J.  Williams,  with  force  and  arms,  in  and  upon  one  Mary  Wil- 
liams, then  and  there  being  a  female  child  under  the  age  of  fifteen 
years,  to  wit,  of  the  age  of  thirteen  years,  feloniously,  violently, 
and  unlawfully  did  make  an  assault,  and  her,  the  said  Mary  Wil- 
liams, then  and  there  feloniously  did  ravish,  and  carnally  know, 
contrary  to  the  form  of  the  statute,'^  etc.  The  law  of  the  then 
Territory  on  ni^ich  the  indictment  was  found  is,  as  far  as  relates 
to  the  question  upon  appeal,  as  follows :  '^  Sec.  46.  Rape  is  an 
act  of  sexual  intercourse  accomplished  with  a  female,  not  the 
wife  of  the  perpetrator,  under  either  of  the  following  circum- 
stances :  (a)  Where  the  female  is  under  the  age  of  fifteen  years.*' 
(Comp.  Stats,  fourth  div.  §  46,  p.  509.)  "  Sec.  47.  The  essen- 
tial guilt  of  rape  consists  in  the  outrage  to  the  person  and  feel- 
ings of  the  female."    (Comp.  Stats,  fourth  div.  §  47,  p.  510.) 

On  the  trial,  the  defendant  objected  to  the  sufficiency  of  the 
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indictment,  on  the  ground  that  it  did  not  aver  that  the  female 
was  "not  the  wife  of  the  perpetrator"  of  the  alleged  rape.  The 
objection  was  by  the  court  sustained,  and  the  defendant  dis- 
charged. The  Territory  reserved  the  question  of  law  by  excep- 
tion, which  appears  in  the  record,  and  appealed  to  this  court. 

One  question  only  is  presented,  viz.,  is  it  required  that  the 
indictment  should  contain  the  n^ative  allegation,  "not  the  wife 
of  the  perpetrator?'*  We  have  to  determine  whether  the  nega- 
tive matter  mentioned  in  the  statute  is  of  such  character  that  it 
may  be  deemed  an  exception,  and  not  necessarily  to  be  pleaded, 
or  whether  it  be  an  essential  element  of  definition,  requiring 
allegation  and  proof  by  the  prosecutor. 

The  rules,  as  laid  down  by  the  authorities,  are  clear;  but  the 
application  is  sometimes  attended  with  difficulty.  (1  Bishop's 
Criminal  Practice,  §  385.)  The  rule  is  anciently  stated  as  fol- 
lows: "Where  an  exception  is  incorporated  in  the  body  of  the 
clause,  he  who  pleads  the  clause  ought  also  to  plead  the  excep- 
tion ;  but  when  there  is  a  clause  for  the  benefit  of  the  pleader, 
and  afterwards  follows  a  proviso  which  is  against  him,  he  shall 
plead  the  clause,  and  leave  the  adversary  to  show  the  proviso." 
(Jones  V.  Axen,  1  Raym.  Ld.  11 9,  cited  in  United  States  v.  Oookj 
17  Wall.  177.)  And  again:  "If  there  be  an  exception  in  the 
enacting  clause,  the  party  pleading  must  show  that  his  adversary 
is  not  within  the  exception ;  but  if  there  be  an  exception  in  a 
subsequent  clause  or  subsequent  statute,  that  is  matter  of  defense, 
and  is  to  be  shown  by  the  other  party."  (Oommonio.  v.  Harty 
11  Cush.  134.     See,  also,  1  Bishop's  Criminal  Practice,  §  378.) 

So  many  apparent  exceptions  to  the  rule  have  been  made,  and 
80  many  applications  of  the  same  that  are  in  conflict  with  the 
exact  letter,  but  not  the  spirit  thereof,  that  the  rule  may  be  well 
stated,  as  in  Terriioyy  v.  Bums,  6  Mont.  74.  "When  an  excep- 
tion is  stated  in  the  statute,  it  is  not  necessary  to  negative  such 
exception,  unless  it  is  a  constituent  part  of  the  definition  of  the 
offense.  The  exception  must  be  a  constituent  or  ingredient  of 
the  offense  declared  by  the  statute,  in  order  to  require  that  it 
should  be  negatived  by  the  indictment."  It  makes  no  differ- 
ence in  what  part  of  the  statute  the  exception  may  appear, 
whether  in  what  is  commonly  called  the  "enacting  clause,"  or 
not.     The  criterion  which  determines  the  necessity  to  negative 
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such  exception  is  that  it  be  a  constitueut  or  ingredient  of  the 
offense ;  in  other  words,  that  such  exception  is  necessary  to  its 
complete  definition.     (See,  also,  Territory  v.  Ja^par,  7  Mont  1.) 

In  Territory  v.  Bums,  svpra^  defendant  was  indicted  for  carry- 
ing concealed  weapons.  A  separate  section  of  the  act  defining 
the  offense  provided  that  the  act  should  not  apply  to  peace  offi- 
cers in  the  discharge  of  their  official  duties.  It  was  held  that 
the  indictment  need  not  plead  the  exception. 

In  Slate  v.  Robey,  8  Nev.  312,  the  question  was  presented 
whether  an  indictment  chargip.g  an  assault  with  a  deadly 
weapon,  with  intent  to  inflict  bodily  injury,  should  contain  the 
words  "  committed  without  considerable  provocation,"  or  "  where 
the  circumstances  of  the  assault  show  an  abandoned  and  malig* 
nant  heart.''  It  was  held  that  these  allegations  were  not  essen- 
tial to  the  indictment,  although  they  are  as  thoroughly  imbedded 
in  the  enacting  clause  as  are  the  words  which  the  defendant  in 
the  case  at  bar  claims  should  have  been  found  in  the  indictment 
against  him. 

In  the  case  of  Oommonw,  v.  Fogerty,  8  Gray,  491;  69  Am. 
Dec  264,  the  court  says:  "Nor  was  it  necessary  to  allege  that 
the  prosecutrix  was  not  the  wife  of  defendant.  Such  an  aver- 
ment has  never  been  deemed  essential  in  indictments  for  rape^ 
either  in  this  country  or  in  England.  The  precedents  contain 
no  such  allegation."  (See  authorities  cited  in  that  case.)  But 
in  Massachusetts  the  allegation  in  question  may  be  placed  in 
the  indictment,  so  that,  if  the  proof  of  rape  fails,  a  conviction 
can  be  sustained  under  the  statutes  of  that  State  for  fornication 
or  adultery. 

The  statute  of  California  upon  rape,  as  charged  in  this  indict- 
ment, is  literally  the  same  as  that  of  Montana.  In  People  v. 
Ustrada,  63  Cal.  600,  the  indictment  was  for  an  aasault  with 
intent  to  commit  rape.  The  court  say  that  it  is  not  necessary 
to  all^  that  the  assaulted  person  was  not  the  wife  of  the  defend- 
ant-. This  case,  however,  sheds  no  light  upon  the  principle,  as 
no  reasons  are  given  for  the  decision.  It  certainly  appears  that 
the  negative  matter  in  the  statute  under  consideration  is  incor- 
porated in  the  enacting  clause.  But  as  to  the  offense  of  rape, 
the  weight  of  authority  is  that  it  need  not  be  alleged  in  the 
indictment  that  the  female  is  not  the  wife  of  the  perpetrator. 
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In  so  holding,  there  seems  to  be  a  departure  from  the  rules  as 
to  pleading  negative  averments.  The  reason  for  the  apparent 
departure  can  only  be  upon  the  ground  that  the  negative  matter 
is  not  an  ingredient  or  constituent  of  the  crime.  The  essential 
element  of  the  offense  is  the  outrage  to  the  person  and  feelings 
of  the  female,  and  not  that  it  is  committed  against  one  female 
rather  than  another.  The  offense  would  exist  in  an  act  of  sex- 
ual intercourse  committed  with  any  female,  under  any  of  the 
circumstances.set  forth  in  the  subdivisions  of  section  46,  with  the 
exception,  not  of  a  class  of  females,  but  of  a  single  individual, 
viz.,  the  wife  of  the  perpetrator.  The  authorities  hold  that  this 
exception  is  in  the  iiature  of  matter  of  defense;  this,  presum- 
ably, from  the  nature  of  the  offense,  and  the  exception.  We 
shall  therefore  hold  the  indictment  good. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case  is 
remanded  for  further  proceedings  in  accordance  with  the  views 
herein  expressed. 

Blake^  C.  J.;  and  Hahwood,  J.,  concur. 


LANDSMAN,  Respondent,  v.  THOMPSON,  Appellant. 

Damages— C'on/lvCtn^  t^Himony—New  trial. -^Isk  ftn  MtioD  for  damagefl  sostained 
to  a  stock  of  goodi,  plaintifib'  witnenee  placed  the  damaf^  at  from  fifteen  thoa- 
Band  to  twenty-two  thonsand  flye  haodred  doUan.  An  expert  oaUed  by  Unb 
defuDcl&iit  placed  them  at  from  fifteen  handred  to  three  thousand  doUara,  and 
the  defendant  who  had  casoally  looked  through  the  store  for  five  minutes, 
placed  them  at  twenty-five  dollars.  The  verdict  was  for  one  hundred  doHars. 
Tlie  court  below,  on  plain tiffii'  motion,  granted  a  new  trial,  on  the  ground 
that  there  was  no  evidence  to  sustain  the  verdict.  Beld,  that  the  granting  of  a 
new  trial,  where  there  is  a  conflict  in  the  testimony,  is  in  the  discretion  of  the 
trial  Judge,  and  will  not  be  disturbed  where  there  is  such  conflict  and  there 
is  no  abuse  of  discretion,  but  that  the  conflict  most  be  substantial  and  not 
shadowy  ;  and  where  the  alleged  conflict  is  utterly  unsubstantial  and  trivial  it 
must  be  considered  that  there  was  none,  and  the  granting  of  a  new  trial  was  not 
an  abuse  of  di^retion  on  the  part  of  the  Judge,  although  he  was  the  snooeesor 
of  the  Judge  who  tried  the  case.  (Case  of  Chauoin  y.  Valiton,  7  MonL  684, 
affirmed.) 

Appeal  from  Fird  Jvdicicd  District ^  Lewis  and  Clarke  Ckmnty, 

The  action  was  tried  before  McConnell,  C.  J.  Defendant 
appeals  from  an  order  by  Blake,  C.  J.,  granting  a  motion  for 
•a  new  triaL 
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McOowneU  &  Qaybergj  for  Af^llaot. 

It  is  universally  held  that  where  there  is  a  conflict  in  tiie 
evidence  the  verdict  of  the  jury  will  not  be  disturbed ;  that  it 
is  for  the  jury  aud  not  for  the  court  to  pass  U{)on  the  credibility 
of  witnesses  and  to  determine  the  weight  to  be  given  the  evi- 
dence.   {Muskegon  Nat.  Bank  v.  N,  W.  Mvt.  Life  Ins.  Oo.  19 
Fed.  Rep.  405 ;  Stutaman  v.  BurUngUm  &  8.  By.  Cd.  53  Iowa, 
761;  McCdnn  v.  Meehan,  53  Wis.  541;  Price  v.  Bwk,  16  Neb. 
108 ;  Scanndl  v.  ^raJde,  9  Cal.  177 ;  Peteril  v.  Bugbee,  24  Cal. 
419;  Smik  v.  WiUiams,  22  111.  357;  PuUman  v.  Oghy  27  III. 
189;  Oiioago  &  O.  W.  R.  R.  Oo.  v.  VotbvLrgh,  45  111.  311; 
Edmister  v.  Garrison^  18  Wis.  623;   Vandoran  v.  Armstrong^ 
28  Wis.  236 ;  Douglass  v.  Tousey,  2  Wend.  352 ;  20  Am.  Dec 
616  and  note;  Merrill  v.  Ntghimgale,  89  Wis.  247;  CfiurchiU  v. 
Price,  44  Wis.  546;  Slate  Bank  v.  McOuirey  14  Ark.  530; 
Brooks  V.  Perry,  23  Ark.  32;  Burlington  &  Co.  v.  Oreenj  22 
Iowa,  508 ;  F(yu)UT  v.  Waldripy  10  Ga.  350 ;  Brooks  v.  Smithj 
21  Ga.  261;  Slianks  v.  Hayes,  6  Ind.  59;  HaU  v.  Hendine,  9 
Ind.  256;  iV«(?cfl  v.  Rank,  23  Ind.  210;  Pa«on  v.  Ration,  6 
Marsh.  J.  J.  389;   Wood  v.  Gi66«,  85  Miss.  381;  Lisbon  v. 
Bath,  23  N.  H.  1;  Eaderly  v.  Cbfe,  1  Barb.  235;  Clark  v. 
Davis,  7  Tex.   556;   ComcA  v.  Staite,  24  Tex.  567;  MUchdl 
V.  To/fey,  4  Kan.  177;  Pleak  v.  Chambers,  7  Mon.  B.  565; 
Fulker&m  v.  Bowlinger,  9  Mo.  938 ;  McDonald  v.  Edgerton,  6 
Barb.  560;  Dar«  v.  J?'a?-m«r»'  5anA,  27  Barb.  337.)    It  will 
be  remembered  that  this  motion  was  considered  and  sustained 
upon  the  sole  ground  that  the  damages  were  insufficient,  or  that 
the  evidence  was  insufficient  to  sustain  such  a  verdict.     In  other 
words,  upon  the  grounds  that  the  jury  exercised  poor  judgment 
in  passing  upon  the  credibility  of  the  witnesses  and  weighing 
the  testimony.     It  was  not  claimed  that  the  jury  violated  any 
principle  of  law,  or  disregarded  the  instructions  of  the  court,  for 
this  is  one  of  those  cases  where  there  are  no  fixed  rules  to  deter- 
mine the  amount  of  the  damages,  and  in  which  the  only  criterion 
is  the  judgment  of  the  jury.     As  the  damages,  therefore,  were 
purely  a  question  of  fact,  the  court,  by  granting  a  new  trial, 
took  upon  a  power  it  had  no  right  to  assume.    It  in  eflect  set 
up  its  judgment  against  the  judgment  of  twelve  men.    (Duberly 
v.  Gunning,  4  Durn.  &  E.  661.) 
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Upon  the  proposition  that  the  court  will  not  set  aside  a  ver- 
dict founded  on  conflicting  evidence,  for  the  reason  that  it  would 
have  drawn  a  conclusion  different  from  that  of  the  jury,  see 
Davy  V.  ^na  Life  Ins.  Co.  20  Fed.  Rep.  494;  Lancaster  v. 
Fi^atridence  &  8.  B.  8.  R.  26  Fed.  Rep.  233 ;  BurUm  v.  Philor 
delphia  etc.  R.  R.  Cb.  4  Har.  (Del.)  452 ;  Scarriit  v.  Oarruthers, 
29  111.  487;  Palmer  v.  Paartmoxdh,  43  N.  H.  266;  Admt  v. 
Wibm,  7  How.  Pr.  528 ;  Mackey  v.  New  York  etc.  R.  R.  Cb. 
27  Barb.  528;  Stoddard  v.  Long  Island  R.  R.  Co.  5  Sand.  180; 
Harris  v.  HaUaday,  5  Miss.  338 ;  Bayers  v.  PraUj  1  Humph. 
90;  Hayne  on  New  Trials,  p.  273  and  note. 

Where  there  is  no  legal  measure  of  damages  the  court  will 
not  disturb  the  verdict,  except  for  prejudice,  passion,  or  corrup- 
tion of  the  jury.  {Worcester  v.  Proprietors  efo.  16  Pick.  541; 
Danville  &  Co.  v.  Stewarty  2  Met.  [Ky.]  119;  Buachard  v.  Booth, 
4  Wis.  67;  Sexton  v.  Brock,  15  Ark.  345;  Welb  v.  Sawyer,  21 
Mo.  354;  BameU  v.  Hicks,  6  Tex.  352;  Payne  v.  Pacific  M. 
8.  S.  Go.  1  Cal.  33;  Aldrich  v.  Palmer,  24  Cal.  516;  Oiicago 
V.  Smith,  48  HI.  107 ;  Waters  v.  Bristol,  26  Conn.  398 ;  Terre 
Haxde  dc.  R.  R.  Cb.  v.  Vanneta,  21  111.  188 ;  74  Am.  Dec.  96 ; 
Douglass  v.  Tousey,  2  Wend.  352;  20  Am.  Dec.  616;  Coleman 
V.  SoiUhioick,  9  Johns.  45;  6  Am.  Dec.  256;  Neal  v.  Lewis,  2 
Bay,  204;  1  Am.  Dec.  640;  Coffin  v.  Coffin,  4  Mass.  1 ;  3  Am. 
Dec.  189;  MerriU  v.  Harper,  44  N.  J.  L.  73;  New  Orleans  etc 
R.  R.  V.  Hurst,  36  Miss.  660;  74  Am.  Dec.  785;  Berg  v.  Chi- 
cago,  M.  &  SL  P.  R.  R.  Co.  50  Wis.  419 ;  Ddie  v.  Oiicago  & 
N.  W.  Ry.  Co.  51  Wis.  401 ;  Murray  v.  Welts,  57  Iowa,  26.) 

In  this  case  the  motion  for  a  new  trial  was  not  granted  by 
the  judge  who  presided  at  the  trial,  but  by  the  judge  who  suc- 
ceeded him  on  the  bench.  The  jury  are  the  judges  of  the  credi- 
bility of  the  witnesses,  and  of  the  weight  to  be  attached  to  the 
testimony  of  each  and  all  of  them.  In  determining  upon  the 
credibility  of  a  witness  and  the  force  of  his  testimony  the  jury 
weigh  in  the  balance  of  their  judgments  his  character,  his  station 
in  life,  and  above  all  his  demeanor  and  appearance  upon  the 
stand.  But  take  the  very  testimony  of  such  a  witness  and  place 
it  upon  paper,  and  a  person  who  was  not  present  at  the  time  it 
was  given  is  obliged  to  take  it  as  he  finds  it  and  give  it  the  same 
force  that  he  docs  the  evidence  of  one  whom  the  jury  believed, 
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because  of  their  knowledge  of  his  character  and  their  knowledge 
of  human  nature  they  knew  he  was  speaking  the  truth.  Spoken 
evidence  is  too  often  belied  by  the  character  of  the  witness  and 
the  manner  in  which  it  is  given  to  justify  a  person  in  judging 
of  its  weight  merely  from  the  words  uttered. 

Of  course  the  court  who  presided  at  the  trial  has  the  same 
opportunity  to  pass  upon  the  evidence  as  the  jury^  but  a  judge 
who  did  not  hear  the  testimony  given^  and  did  not  see  the  person 
who  testified,  but  must  draw  his  conclusions  from  the  cold  words 
as  they  appear  in  the  statement  upon  motion  for  a  new  trial,  is, 
we  submit,  wholly  incompetent  to  determine  upon  the  credibility 
to  be  given  a  witness  an(]  the  weight  to  be  given  his  testimony. 
{Fashau  v.  Minn.  St.  By.  Oo.  30  Fed.  Rep.  649;  JPVewcA  v. 
JfcfiZfer,  2  Ohio  St.  53.) 

It  is  well  established  that  the  Supreme  Court  will  control  the 
ruling  of  the  lower  court  in  granting  or  refusing  a  new  trial^ 
where  there  has  been  an  abuse  of  discretion.  The  discretion  of 
the  inferior  court  is  a  legal  discretion  and  not  an  arbitrary  one. 
{ChurchiU  V.  Alpena  Circuit  Judge,  56  Mich.  536;  Burdick  v. 
EaggaHy  Dak.  Feb.  1885,  22  N.  W.  Rep.  589 ;  Jourdan  v.  Beed, 
1  Iowa,  1 35 ;  Bickner  v.  Dixon,  2  Greene,  587 ;  Hill  v.  WUkinaon, 
4  Mo.  86 ;  Phelps  v.  Slack,  10  Vern.  520;  Pi^eddent  and  Trustees 
of  Brooklyn  v.  Patchen,  8  Wend.  47;  Ensign  v.  Harney,  15  Neb. 
330;  48  Am.  Rep.  344;  Anderson  v.  Oahill,  65  Iowa,  252; 
Wheeler  v.  Wallace,  53  Mich.  355;  Scripps  v.  Beilly,  35  Mich. 
386 ;  24  Am.  Rep.  575.) 

Wade,  Toole  &  Wallace,  for  Respondent. 

Eleven  witnesses,  most  of  them  disinterested,  estimate  the 
damages  suffered  by  the  respondent  at  from  fifteen  thousand 
to  twenty-two  thousand  five  hundred  dollars.  The  only  tes- 
timony in  opposition  to  this  was  that  of  the  appellant,  who 
placed  the  damage  at  twenty-five  dollars.  The  jury  found  a 
verdict  in  favor  of  the  respondent  in  the  sum  of  one  hundred 
dollars.  There  is,  in  fact,  no  conflict  in  the  testimony  as  to 
damages,  for  in  view  of  the  other  evidence  as  to  the  amount  of 
damages,  the  testimony  of  the  appellant  that  twenty-five  dollars 
would  cover  all  of  the  damages  sustained  by  respondents  must 
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be  taken  as  language  of  passion  or  prejudice,  and  worthy  of  no 
consideration.  Such  kind  of  testimony  has  not  sufficient  force 
to  make  a  conflict  (Hajne  on  New  Trial  and  Appeal,  865  ; 
£lankmany.  Vallgo,  15  Cal.  645.) 

The  authorities  cited  by  appellant  are  not  applicable  to  the 
case  in  hand.  It  is  apparent  to  the  most  casual  consideration 
that  a  different  rule  should  be  applied  to  a  case  where  a  motion 
for  a  new  trial  has  been  denied  by  the  trial  judge,  than  to  a  case 
where  a  new  trial  has  been  granted  by  a  judge  who  did  not  try 
the  case.  The  reason  why  an  appellate  court  will  not  disturb 
an  Older  overruling  a  motion  for  a  new  trial,  made  by  the  trial 
judge,  where  there  is  substantial  evidence  to  support  the  ver* 
diet,  even  though  the  verdict  is  apparently  against  the  weight 
of  evidence,  is,  that  the  trial  judge  has  seen  and  heard  the  wit* 
nessee,  and  has  had  an  opportunity  to  judge  of  their  credibility 
and  the  weight  to  be  given  to  their  testimony.  For  this  reason, 
the  appellate  court  will  not  disturb  an  order  overruling  a  motion 
for  a  new  trial  where  there  is  substantial  evidence  to  support  the 
verdict,  and  there  is  no  abuse  of  discretion  by  the  trial  judge. 
The  same  rule  is  applied  by  the  appellate  court  where  the  trial 
judge  grants  the  motion  for  a  new  trial.  {Chauvm  v.  ValUon,  7 
Mont.  681;  Treadioay  v.  Wilder,  9  Nev.  67;  Hayne  on  New 
Trial  and  Appeal,  866.) 

But  this  verdict  was  set  aside,  and  a  motion  for  a  new  trial 
granted  by  a  judge  who  did  not  preside  at  the  trial.  He  did 
not  see  or  hear  the  witnesses.  He  looked  upon  the  record  and 
made  his  decision.  In  reviewing  such  a  decision,  there  is  noth- 
ing behind  that  the  Supreme  Court  cannot  see.  The  question 
is,  did  the  judge,  upon  the  testimony  disclosed  in  the  record, 
abuse  his  discretion  in  granting  the  motion  for  a  new  trial?  To 
answer  this  question,  the  appellate  court  simply  reviews  the  tes- 
timony as  contained  in  the  record. 

There  can  be  no  abuse  of  discretion  in  granting  a  motion  for 
a  new  trial,  where,  as  in  this  case,  there  is  no  evidence  to  sup- 
port the  verdict,  and  where  there  is  overwhelmbg  and  conclu- 
sive evidence  against  it. 

De  Wnr,  J. — The  complaint  alleges  that  the  plaintifib  wera 
in  possession  of  a  building  of  defendant,  which  they  were  occupy- 
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ing  as  a  stove,  in  which  they  had  a  stock  of  goods  of  the  value 
o.f  thirty  thousaDd  dollars.  They  were  tenants  of  defendant 
under  a  written  lease.  That,  during  said  occupation,  under  the 
lease^  defendant  undertook  some  extensive  repaii*s  upon  the 
building,  involving  a  change  in  the  front  and  the  roof.  It  was^ 
however,  with  plaintiffs'  consent  that  the  repairs  were,  made. 
That  in  the  prosecution  of  the  repairs  a  portion  of  the  roof  and 
front  were  removed.  That  this  was  done  so  carelessly  that,  by 
reason  of  a  severe  storm  of  rain  then  occurring,  the  stock  of 
goods  were  damaged  to  the  amount  of  fifteen  thousand  dollars. 
The  answer  denies  the  negligence,  and  alleges  due  care  in  the 
prosecution  of  the  repairs,  and  that  there  was  no  more  damage 
to  plaintiffs  than  was  incident  to  the  difficulties  of  the  work; 
that  the  damage  from  the  storm  mentioned  was  not  as  much  as 
one  hundred  dollars.  The  case  was  tried  by  a  jury,  and  a  ver- 
dict rendered  for  the  plaintiffs  for  one  hundred  dollars.  The 
plaintiffs  gave  notice  of  motion  for  a  new  trial,  specifying  several 
grounds  therefor.  On  the  hearing  of  the  motion,  however,  it 
appears  that  the  parties  agreed  that  the  instructions  of  the  court 
were  correct,  and  that  there  was  no  error  of  law  in  any  particu- 
lar. It  was  further  agreed  that  the  only  question  that  should 
arise  was  the  sufficiency  of  the  damages,  and  that  all  other 
grounds  for  the  motion  should  be,  and  were,  specifically  aban- 
doned. Under  these  conditions,  the  assignment  of  error  on 
which  the  motion  was  heard  is  as  follows:  ''The  verdict  is 
unsustained  by  the  evidence  in  this,  to  wit,  that  the  jury  have 
found  that  the  plaintiffs  were  entitled  to  recover  by  reason  of 
the  negligenoe  of  the  defendant,  and  the  evidence  being  clear 
and  unquestioned  that  the  damages  of  the  plaintiffs  greatly 
exceeded  the  sum  foupd,  to  wit,  one  hundred  dollars,  and  that 
there  was  no  evidence  to  justify  the  finding  of  one  hundred  dol- 
lars damages  only  by  the  jury ;  because,  if  the  plaintiffs  were 
entitled  to  any  damages  at  all,  the  strong  preponderance  of  the 
evidence  clearly  shows  that  they  were  entitled  to  damages  greatly 
in  excess  of  the  sum  found  by  the  jury."  The  motion  for  new 
trial  was  heard  and  granted  by  a  judge  other  than  the  one  before 
whom  the  case  was  tried.  The  defendant  appeals  from  the  order 
granting  the  motion. 
It  becomes  necessary  to  examine  the  evidence  adduced  on  the 
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trial  on  the  subject  of  damages.  It  appears  that  the  value  of 
the  stock  of  goods  was  from  twenty-five  thousand  to  thirty  thou* 
sand  dollars  before  the  damage  occurred.  The  majority  of  the 
witnesses,  in  estimating  the  damages^  figure  by  a  percentage  of 
the  value.  The  plaintifis^  Landsman  and  Cohen,  describe  the 
catastrophe  in  detail.  They  each  testify  as  to  a  long  experience 
in  the  handling  and  dealing  in  such  stocks.  They  were  on  the 
premises  early  in  the  morning  of  the  day  of  the  storm,  the  rain 
having  come  into  the  store  in  the  night  They  place  the  dam- 
age at  from  fifty  to  seventy-five  per  cent  of  the  value.  Then 
.  follows  the  testimony  of  eleven  witnesses  on  the  part  of  the 
plain tifis,  whom  it  is  unnecessary  to  name.  They  were  all  per- 
sons engaged  in,  or  having  been  engaged  in,  the  business  of 
handling  stocks  of  goods  similar  to  the  stock  of  plaintiffs,  for 
periods  of  time  ranging  from  three  to  thirty-four  years,  with  an 
average  of  about  nine  years.  They  respectively  figure  the  dam- 
age to  the  goods  from  a  minimum  of  fifty  per  cent  to  a  maxi- 
mum of  seventy-five  per  cent  of  the  value,  with  an  average  of 
at  least  sixty  per  cent.  These  wituesses  were  on  the  premises 
in  the  morning  after  the  night  of  the  disaster.  None  of  them 
went  through  the  whole  stock,  but  they  remained  there  from 
fifteen  miuutes  to  three  hours,  and  took  a  general  survey  of  the 
situation.  On  the  question  of  damages  the  testimony  of  the 
defendant  was  as  follows:  The  defendant  in  person  testified: 
**  Mr.  Landsman  asked  me  to  go  over  to  the  store.  Told  me  he 
had  a  big  flood  of  rain  over  there,  or  something  of  that  kind. 
I  went  over  there;  in  fact,  I  did  not  expect  anything  else  from 
the  severity  of  the  storm ;  and  he  referred  to  the  fact  of  the 
damage  to  his  goods,  and  the  rain  that  had  come  down  all 
through  there,  and  I  looked  through  the  store,  of  course;  and 
he  said  to  me,  'I  want  you  to  get  appraisers.'  *  Well,'  I  said, 
'I  am  sorry,  Mr.  Landsman,  that  this  occurred,  but  it  is  one  of 
those  unaccountable  things  that  I  cannot  help.'  Then  I  told 
him  I  would  not  make  any  charge  for  this  month's  rent,  in  con- 
sideration of  the  damage  that  he  had  sustained.  I  allowed  he 
sustained  a  damage  may  be  of  twenty-five  dollars,  but  I  con- 
cluded to  give  him  a  month's  rent;  and  he  says,  'No;  you  must 
get  appraisers ;'  and  I  stepped  out  of  his  store.  I  have  had  con- 
siderable experience  in  haudling  dry  goods  and  gents'  furuish- 
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ing  goods.     I  was  in  his  store  that  morDing  about  five  minutes* 
From  my  observation  there,  I  would  state  that  the  extent  of  the 
damage  was  about  twentj-five  dollars."    J.  W.  Kinsely  testi- 
fied, for  defendant,  that  he  was  an  insurance  adjuster.     Had  had 
twenty-two  years'  experience  in  adjusting  losses  ou  clothing  and 
famishing  goods  injured  by  water  thrown  ou  at  fires.    He  tes . 
tified  fully  as  to  his  methods  of  adjusting,  and  the  basis  of 
computing  losses,  and  fully  qualified  himself  as  an  expert.     It 
appears  that  a  hypothetical  question  must  have  been  propounded 
by  counsel,  to  which  the  witness  testified  that  he  would  estimate 
the  loss  and  damage  at  from  five  to  ten  per  cent  of  the  value. 
It  is  observed,  by  the  testimony,  that  plaintifis'  witnesses  place 
the  damages  from  fifleen  thousand  to  twenty-two  thousand  five 
hundred  dollars.    The  defendant's  expert  places  it  at  from  fif- 
teen hundred  to  three  thousand  dollars.     Defendant  himself 
estimates  it  at  twenty-five  dollars.     The  verdict  was  for  one 
hundred  dollars.     The  only  testimony  that  places  the  loss  at 
below  fifleen  hundred  dollars  is  the  statement  of  defendant.     He 
was  in  the  building  five  minutes.     Said  he  had  expected  a  big 
flood  of  rain,  or  something  of  the  kind,  in  Landsman's  store, 
from  the  severity  of  the  storm.     He  looked  through  the  store, 
exchanged  a  few  curt  words,  declined  to  participate  in  an  ap- 
praisement of  damages,  and  stepped   out.     Then   he  testifies 
that,  in  his  judgment,  the  effect  of  a  big  flood  of  rain  upon 
clothing  and  gentlemen's  furnishing  goo<ls  was  to  damage  the 
same  in  the  sum  of  twenty-five  dollars.     His  testimony  is  about 
of  the  same  character  as  if  he  had  said,  *^The  goods  are  not  hurt 
twenty-five  cents."     From  his  whole  testimony,  it  appears  that 
his  estimate  of  damages  was  more  an  ejaculation  of  contempt 
than  an  actual  expression  of  his  opinion. 

Such  is  a  rimmS  of  the  evidence  upon  the  amount  of  damages. 
None  of  the  other  testimony  is  material  to  this  inquiry.  Upon 
this  state  of  facts  the  court  below  granted  the  plaintiff  and 
respondent  a  new  trial.  Such  action  is  the  alleged  error.  This 
court,  in  ruling  upon  an  appeal  from  an  order  of  the  District 
Court  granting  a  new  trial,  has  said  (Bach,  J.) :  "  There  was 
much  conflict  in  the  testimony  u|X)n  this  point,  and  the  grant- 
ing of  a  motion  for  a  new  trial  was  within  the  discretion  of  the 
judge  of  the  court  below,  when  based  upon  this  ground  [that  is^ 
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a  conflict  in  the  evidence],  and  will  not  be  disturbed  where  there 
is  such  conflict."  {Cfuiumn  v.  VcUitoTiy  7  Mont.  584.)  We  affirm 
the  rule  as  there  announced;  and,  if  it  appeared  that  there  wa^ 
much  conflict  in  the  evidence  on  the  trial  of  the  case  at  bar,  we 
would  on  the  authority  of  the  above  case,  were  it  not  for  one 
other  point  discussed  tri/ra,  affirm  the  order  granting  the  motion, 
without  further  consideration.  It  should  be  affirmed,  unless 
there  were  an  abuse  of  discretion  by  the  judge  granting  the 
motion.  To  determine  whether  there  were  such  abuse^  it  is 
necessary  to  examine  the  evidence. 

The  rule  above  cited  is  based  upon  the  ground  that  the  judge 
below  has  heard  the  oral  testimony,  has  observed  the  demeanor 
of  witnesses,  and  had  the  benefit  of  living,  speaking  t^timony, 
which  in  the  Supreme  Court  is  reduced  to  a  lifeless  printed 
record;  for  which  reason  it  is  presumed  that  the  trial  judge  was 
in  a  better  position  to  exercise  a  sound  discretion  than  is  the 
appellate  court,  and,  if  it  does  not  appear  that  he  has  abused  such 
discretion,  his  action  will  not  be  disturbed.  In  the  case  at  bar 
the  judge  who  granted  the  motion  was  other  than  the  one  who 
presided  at  the  trial.  The  court  has  not,  therefore,  the  benefit 
of  the  judgment  of  the  trial  judge,  based  upon  his  view  of  the 
animate  witnesses.  We  occupy  the  same  point  of  view  as  the 
judge  passing  upon  the  motion  in  this  case,  as  far  as  the  advan- 
tage of  judging  testimony  is  concerned.  This  court  has,  as  the 
judge  below  had,  nothing  but  printed  testimony.  Neither  has 
any  light  save  from  the  inanimate  type,  and  to  that  we  must 
refer  to  decide  whether  the  judge  abused  a  discretion.  Counsel 
for  appellant  confront  us  with  an  array  of  authorities  to  the  efiect 
that,  if  there  be  a  conflict  in  the  evidence,  the  verdict  of  a  jury 
will  not  be  disturbed,  and  ui^s  for  that  reason  that  it  was  error 
in  the  judge  below  to  set  aside  the  verdict.  But  that  rule  is, 
further,  that  such  conflict,  to  avail  for  the  purposes  urged,  must 
be  a  substantial,  and  not  a  shadowy,  one.  It  is  perfectly  appar- 
ent that  the  judge  below  disregarded  the  evidence  of  the  defend- 
ant Thompson  as  to  the  damages  being  twenty-five  dollars,  and 
that  evidence  only.  With  this  evidence  out,  there  was  not  a 
scintilla  of  evidence  to  sustain  the  verdict  This  court  will  not 
usurp  the  province  of  the  jury  to  pass  upon  the  credibility  of 
witnesses,  and  to  determine  the  weight  to  be  given  to  their  evi* 
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deDoe;  but,  if  an  alleged  conflict  be  utterly  unsubstantial  and 
trivial^  it  may  be  considered  that  there  wub  none^  and  the  setting 
aside  of  a  verdict  unsustained  by  eridence  is  not  an  abuse  of 
discretion.  '^We  do  not  un^krstand  tliat  the  credulity  of  a 
oourt  must  necessarily  correspond  with  the  vigor  and  positive- 
ness  with  which  a  witness  swears.  A  court  may  reject  the  most 
positive  testimony,  though  the  witness  be  not  discredited  by 
direct  testimony  impeaching  him  or  contradicting  his  statements. 
Tbe  inherent  improbability  of  a  statement  may  deny  to  it  all 
daims  to  belief."  {BUmkman  v.  Vallejo,  15  Cal.  646.)  We  are 
d  opinion  that  the  judge  below,  when  he  disregarded  the  testi* 
mony  of  defendant  personally  as  to  damages,  was  not  guilty  of 
any  abuse  of  discretion,  and  that  the  order  granting  the  motion 
lor  a  new  trial  should  be  sustained,  and  it  is  so  ordered. 

Harwood,  J.,  concurs. 

BuLKE,  C.  J.,  did  not  sit  in  the  case  or  participate  in  the 
decision,  having  acted  as  judge  in  grautiug  tbe  motion  for  a  new 
trial  in  the  oourt  below.  ~9~i9l 
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KIRCHEB  Appellant,  v.  CONB AD  et  al.,  RESPONDEirm. 

pBZHGXPAL  AND  AoDiT — 7>iaM2%.  —  A  priiioipal  if  reHponsible  for  the  acts  of  his 
agent  when  they  have  been  done  within  the  soope  of  his  authority,  and  this  li*- 
bUity  will  not  be  enlarged.  {aert)ert  ▼.  King,  1  Mont  475;  Bank  of  Deer 
Lodge  t.  Hope  Mining  Co,  8  Hont.  146 ;  te  Am.  Bep.  458 ;  Bank  of  BilUnge  t. 
BaO,  8  Hont.  841,  dted.) 

JjLpBMB  WABBAxrrr—J'ofm.— No  jform  of  words  is  eesential  to  eonstitate  an 
express  warranty  in  the  sale  of  chattels. 

ttruMD  Wabbaktt  —  Caveat  emptor, — In  sales  of  personal  property  on  inspcotioD* 
without  express  warranty,  where  the  Teudor's  means  of  knowledge  are  no  greater 
than  those  of  the  Tendee,  there  is  no  implied  warranty  on  the  part  of  the  tendor 
thftt  the  article  sold  is  of  the  speoiee  contemplated  by  the  parties,  and  the  nil* 
of  caveat  emptor  applies. 

IpABSABTf  _  Worde  hOd  not  to  eomtUiUe  a  warranfy —  Power  of  agent  to  tearranL 
—  Plain tiif  looked  at  some  wheat  in  defendants'  store,  and  asked  what  kind  it 
was,  stating  that  he  wanted  to  buy  spring  wheat.  Defendant  and  one  T.,  a  clerk, 
said  they  did  not  know,  bat  would  write  and  find  out.  Some  months  later, 
plaintiff  went  into  the  store  and  said  to  T.,  who  was  in  charge  of  defendant!' 
business:  "How  about  that  wheat,  haTe  you  an  answer  yet?"  T.  said:  '*  We 
hftve ;  it  is  spring  wheat.  We  hare  Juat  got  a  oar  load  of  it"  Plaintiff  said : 
"  Are  you  sura  it  ia  spring  wheat  ?  "  T.  repUed :  "  What  do  yon  take  me  for  f" 
Held,  that  the  words  used  l^  T.  in  reply  to  plaintiff's  questions  did  not  eonsti- 
tate a  warranty  that  the  grain  was  spring  wheat  Held,  also,  that  T.  had  thb 
power  under  his  employment  to  make  an  express  warranty  of  the  qaaUty  of  tte 
grain  had  plMntiff  required  it 
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Appeal  from  Hdrd  Judicial  District^  Caeier  County. 

l^he  cause  was  tried  before  Liddell,  J.  Plaintiff  appeals 
from  an  order  of  the  court  granting  defendants'  motion  for  a 
new  trial. 

J,  TT.  Strevdly  and  James  H.  Grorlock,  for  Appellant. 

The  agent,  Tompkins,  as  is  admitted  by  the  defendants,  and 
as  is  shown  by  the  evidence,  had  full  authority  to  make  sales. 
His  contracts  of  sale  made  in  the  course  of  that  business  were 
binding  upon  them.  Where  the  acts  of  the  agent  will  bind  the 
principal,  representations,  declarations,  and  admissions  respect- 
ing the  subject-matter  will  also  bind  the  principal  if  made  at 
the  time  of  the  transaction.  (Benjamin  on  Sales,  §  624;  1 
Greeuleaf  on  Evidence,  §  113;  11  Addison  on  Torts  [Wood's 
ed.],  §  1209;  Van  Wyek  v.  AUen,  69  N.  Y.  61 ;  25  Am.  Rep. 
136 ;  Ahem  v.  Goodspeedy  72  N.  Y.  108;  Andrews  v.  Knedandy 
6  Cowen,  354 ;  FlaU  v.  Osborne,  33  Minn.  98 ;  Schuehardt  v. 
Allen,  1  Wall.  369;  Butler  v.  Maples,  9  Wall.  766.)  It  is 
admitted  in  the  pleadings  that  the  defendants  and  their  agent 
knew  before  and  at  the  time  they  sold  the  wheat  to  the  plaintiff 
that  he  was  inquiring  for  spring  wheat  to  be  used  for  seed. 

To  constitute  a  warranty  under  such  circumstances  no  precise 
form  of  word-s  is  necessary.  It  is  sufficient  that  the  agent  of  the 
defendants  on  finally  making  the  sale  represented  to  the  plaintiff 
that  the  wheat  was  spring  wheat.  (Benjamin  on  Sales,  §§  613^ 
624;  Thome  v.  McVeagh,  75  III.  81.) 

It  is  well  settled  that  where  the  buyer  goes  to  the  vendor  of 
an  article  seeking  to  purchase  an  article  of  a  particular  kind  or 
quality  for  a  particular  purpose,  and  so  informs  the  vendor, 
there  is  a  warranty  on  the  part  of  the  vendor  that  the  thing 
Bold  is  of  the  kind,  and  is  fit  fiir  the  purpose  for  which  the 
buyer  requests  it  (Milbum  v.  Belloni^  39  N.  Y.  63;  100  Am. 
Dec.  403.)  In  this  case  the  preponderance  of  the  evidence  waa 
to  the  effect  that  the  agent,  Tompkins,  by  express  words,  repre- 
aented  to  the  plaintiff  that  the  wheat  was  spring  wheat,  and  the 
jury  undoubtedly  considered  that  there  was  an  express,  and  not 
an  implied  warranty.  It  follows  that  the  plaintiff  is  entitled  to 
leoover  such  damages  as  were  the  natural  and  necessary  oonae- 
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qnenoe  of  the  breach  of  the  warrant  j.  (Pauhiger  ▼.  Thorbuimy 
34  N.  Y.  634 ;  90  Am.  Dec.  753 ;  Van  Wyck  v.  AOm,  69  N.  Y. 
61 ;  25  Am.  Rep,  136 ;  \VhWi  v.  MiUer,  71  N.  Y.  118 ;  27  Am. 
Rep.  13.)  When  the  defendants  pnt  their  clerk  in  the  place 
of  salesman  in  their  store^  thej  held  him  out  to  the  public  as 
having  a  right  to  say  for  them  what  kind  of  goods  they  were 
offering  for  sale,  and  they  could  not  avoid  or  limit  their  respon- 
sibility for  are  presentation  and  warranty  so  made  by  showing 
that  they  had  privately  ii^mcted  him  not  to  make  the  repre- 
sentation. (Mechem  on  Agency,  §§  279,  282 ;  Benjamin  on 
Sales,  §  ^6;  Sandford  v.  Handy,  23  Wend.  260.)  Where  the 
evidence  is  conflicting,  the  verdict  of  the  jury  should  not  be  set 
aside  and  a  new  trial  granted  where  there  is  no  evidence  to  sup<- 
port  the  verdict.  {Kile  v.  Tabbs,  32  OaL  333 ;  Iburg  v.  Saimd, 
47  Cal.  266;  Kimbaa  v.  Oearhart,  12  Cal.  27.) 

Oeorffe  F.  ShtUxm,  and  A.  C  Botkin,  for  Bespondents. 

The  grounds  upon  which  the  court  granted  the  motion  do  not 
appear  in  the  order,  and  an  examination  of  the  transcript  shows 
ti^at  there  was  a  conflict  of  testimony  upon  the  issues  in  contro- 
versy. It  would  be  sufiBcient  to  rest  the  case  upon  this  proposi- 
tion alone.  (Qiaimn  ▼.  Valitony  7  Mont  §81.)  The  plaintiff, 
if  he  were  to  recover  at  all,  must  recover  upon  a  specific  war- 
ranty that  the  wheat  in  question  was  spring  wheat  and  such  as 
would  grow.  There  was  no  warranty  of  the  character  or  quality 
of  the  wheat  in  question  by  the  defendants.  If  this  was  a  sale 
by  sample,  then  the  only  warranty  that  could  be  implied  from 
the  languid  used,  was  the  warranty  that  the  bulk  corresponded 
with  the  sample.  (Benjamin  on  Sales,  §  660;  Carter  v.  Oridc, 
4  Hurl.  &  N.  412 ;  Oachet  v.  Warren,  72  Ala.  288.)  There  is 
so  question  in  this  case  but  that  the  bulk  corresponded  with  the 
sample.  The  car  load  from  which  the  wheat  wte  taken  was 
personally  inspected  and  exmnined  by  the  purdiaser,  and  there- 
fore no  warranty  of  its  quality  or  fitness  for  a  particular  use  will 
be  implied.  (Benjamin  on  Sales,  §  661,  n,  u;  Lord  v.  Chaw, 
39  Pa.  St.  88;  80  Am.  Dec  604;  Deming  y.  FoiUr,  42  N.  H. 
166;  SMsler  v.  Baxter,  109  Pa.  St.  443;  68  Am.  Rep.  738; 
Idndky  v.  HwU,  22  Fed«  Bep.  738;  JZeyno&Zi  v.  Palmer,  21 

VoklZ.  — IS. 
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Fed.  Rep.  433,  439;  Sal^  India  Ruhber  Cb.  y.  Adanis,  23 
Pick.  256 ;  Mocre  y.  McKinlay,  6  Cal.  471 ;  Byrne  y.  JanBen^ 
60  Cal.  624.) 

If  this  transaction  did  not  oonstitate  a  sale  with  warrantyi  as 
it  manifestly  did  not,  it  was  the  sale  of  an  article  of  a  particular 
description,  in  which  there  is  shown  to  be  no  greater  or  sujterior 
knowledge  on  the  part  of  the  defendants.  The  general  rule  is : 
When  an  article  is  sold  upon  an  executory  contract,  like  the 
one  in  question,  that  the  delivery  and  acceptance  of  the  article, 
after  an  examination,  or  an  opportunity  to  examine,  is  a  con- 
sent or  agreement  that  the  article  corresponds  with  the  contract 
and  precludes  a  recovery  for  any  difference  which  may  exists 
The  vendee  must  immediately  rescind  and  return,  or  offer  to 
return,  the  goods.  He  cannot  retain  the  property  and  after- 
wards claim  damages  by  action  or  recoupment  for  inferior 
quality.  Such  a  transaction  differs  from  a  sale  with  warranty 
in  that  the  stipulated  quality  is  a  part  of  the  contract  itself  and 
not  collateral  to  it,  and  the  rule  of  caveat  emptor  applies. 
{Dutchess  Co.  v.  Harding,  49  N.  Y.  321 ;  Eeed  v.  EandaUy  29 
N.  Y.  368;  86  Am.  Dec.  305;  Hargous  v.  Stme,  6  N.  Y.  73 ; 
Dounoe  v.  Dow?,  64  N.  Y.  411 ;  Salem  India  Robber  Q>.  v. 
Adams,  23  Pick.  266;  The  Gaylord  Manuf.  Oo.  v.  Allen,  63 
N.  Y.  516.)  There  is  no  evidence  to  show  that  the  clerk  who 
sold  the  wheat  to  plaintiff  had  any  authority  to  warrant  the 
quality  or  character  of  the  same.  An  agent  employed  to  sell 
has  no  implied  power  to  warrant  unless  the  sale  is  one  that  is 
usually  attended  with  a  warranty.  (Pickert  v.  Marston,  68 
Wis.  466;  60  Am.  Rep.  877.)  The  burden  of  proving  the 
authority  of  the  agent  rests  upon  the  plaintiff.  (  Upton  v.  Suffolk 
Oownty  MiUs,  11  Cush.  686;  69  Am.  Dec.  163;  Smith  v.  Tracy, 
36  N.  Y.  82;  Hmring  v.  J^gs,  62  Ala.  180;  34  Am.  Rep.  4.) 

Blake,  C.  J. — This  is  an  appeal  from  the  order  of  the  court 
below,  in  granting  the  motion  of  the  respondents  (who  were  the 
defendants  in  the  action),  for  a  new  trial.  The  questions  to  be 
investigated  may  be  readily  understood  by  stating  the  substance 
of  the  pleadings. 

The  complaint  allies  that  the  defendants  were  merchants  in 
1887,  and  that  plaintiff  purchased^  through  their  '^  duly-^iathor- 
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and  derks/*  eighty-one  bushels  of  wheat,  to  be  used 
hy  him  in  the  spruq;  of  1887  for  seed ;  that  he  informed  the 
agents  of  the  defendants  that  be  desired  the  wheat  to  be  spring 
wheat  for  seed,  to  be  sown  that  year;  that  defendants,  by  their 
agents,  sold  and  delivered  said  wheat  to  plaintiff,  and  represented 
and  warranted  the  same  to  be  spring  wheat,  and  fit  to  be  used 
for  sowing  in  the  spring  of  1887;  that  defendants  charged 
plaintiff  therefor  eighty-five  dollars,  which  plaintiff  agreed  to 
pay;  that  plaintiff  believed  the  representation  of  the  defendants, 
that  said  grain  was  spriag  wlieat,  to  be  true,  and  sowed  the  same 
in  the  spring  of  1887;  that  said  wheat  was  not  spring,  but 
winter,  wheat,  and  therefore  failed  to  produce  any  crop ;  and 
that  plaintiff  lost  his  entire  crop  of  wheat  for  the  season  of 
1887,  and  his  labor  in  putting  said  seed  into  the  ground,  and 
was  damaged  in  the  sum  of  one  thousand  five  hundred  and 
eighty-five  dollars. 

The  answer  denies  that  plaintiff  purchased  any  seed  wheat, 
and  allies  that  he  bought  a  quantity  of  wheat  which  was  kept 
and  sold  as  '^  chicken  feed,"  and  that  plaintiff  was  informed  of 
the  character  and  quality  thereof  at  the  times  alleged  in  the 
complaint ;  denies  that  the  agents  or  clerks  of  the  defendants 
represented  or  warranted  to  plaintiff  that  said  wheat  was  spring 
wheat,  and  says  that  the  clerks  and  agents  of  defendants  told 
plaintiff  that  they  did  not  know  whether  the  grain  was  spring 
or  winter  wheat;  denies  that  the  agents  or  clerks  of  defendants 
made  any  representations  to  plaintiff  by  which  plaintiff  was  mis- 
led or  deceived  as  to  the  kind  or  character  of  said  wheat;  alleges 
that  said  clerks  and  agents  told  plaintiff,  at  the  time  and  before 
he  bought  the  wheat,  that  they  did  not  know  whether  it  was 
winter  or  spring  wheat,  and  that  defendants  had  bought  and 
sold  said  wheat  for  feed,  and  no  other  purpose,  and  defendants 
oonld  not  warrant  the  wheat  in  any  manner  as  suitable  for  seed ; 
and  denies  that  plaintiff  was  misled,  or  deceived,  or  damaged  by 
any  representations  of  the  clerks  or  agents  of  defendants. 

The  replication  denies  the  averments  of  the  answer. 

The  testimony  at  the  trial  tended  generally  to  prove  the  alle- 
gations of  the  respective  parties  in  their  pleadings,  and  was  con- 
flicting. The  jury  found  for  the  appellant,  who  is  the  plaintiff 
in  the  action. 
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The  transcript  do(*9  not  disclose  the  grounds  upon  which  the 
motion  for  a  new  trial  was  granted,  aiid  whicJi  niay  have  been 
errors  in  law,  or  the  insufficiency  of  the  evidence  to  justify  the 
verdict.  If  ihey  were  founded  upon  the  last,  then,  as  the  testi- 
mony is  conflicting,  we  must  follow  the  case  of  Qiauvin  v. 
VcUUonf  7  Mont.  581,  and  affirm  the  order  appealed  from. 
In  conformity  with  the  best  practice  which  has  prevailed  in 
this  court,  and  in  order  to  settle  the  law  of  the  case  upon 
another  trial,  we  deem  it  necessary  and  proper  to  rfeview  the 
questions  which  have  been  submitted,  and  decide  every  subject 
of  controversy. 

It  is  admitted  that  the  respondents  we^  dealers  in  general 
merchandise  at  the  times  which  are  mentioned  in  the  pleadings; 
that  one  Tompkins  was  employed  by  them  as  clerk  and  sales- 
man, and  was  in  charge  of  their  business  when  the  wheat  was 
delivered  to  the  appellant;  that  the  grain  Was  subj^t  to  the 
inspection  of  tlie  appellant,  who  bought  the  same  in  the  belief 
that  it  was  suitable  for  seed  in  the  spring  of  1887;  that  ho  pet- 
son  can  ascertain  by  inspection  the  diffet^uce  betwiJeb  si)Hng 
and  winter  wheat ;  that  this  grain  was  winter  wheat ;  atld  thjit 
the  appellant  suffered  damages  through  the  total  failure  of  his 
crop. 

We  shall  assume,  for  the  purposes  of  the  discui^ion,  that  the 
testihiouy  of  the  appellant  is  a  narration  of  the  facts,  and  can 
thereby  distinguish  some  of  the  cases  which  hive  beien  cited  by 
counsel  as  authority  from  that  at  bar.  Eircher  testified  that, 
in  the  fall  of  1886,  he  looked  at  some  wheat  in  the  store  of  the 
respondents,  and  asked  what  kind  it  was.  Tompkins  said  he 
didn't  know,  and  that  he  sold  it  for  chicken  feed.  Kircher  then 
said  that  if  he  knew  it  was  spring  whe&t  he  \vould  buy  sixty  or 
seventy  bushels;  and  Tompkins  replied:  "If  you  want  to  biiy 
that  much,  we  can  find  out."  Kircher  said:  "tf  you  can  do 
that,  find  out  ;*^  and  Tomptins  told  him  "he  would  write  and 
find  out."  That  Tompkins  then  took  tircher  back  to  Flaget, 
in  his  office.  That  Flager,  one  of  the  respondents,  told  Kircher 
"  he  would  write  and  find  out."  That  afterwards  Flager  lold 
Kircher  "  he  did  not  have  an  answer,  but  expected  one  in  a 
short  time."  That  at  another  lime  Flager  said  "he  did  not 
have  an  answer  yet,  but  expected  one  every  day."    That  in 
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March^  1887^  Kircher  went  into  the  store,  and  said  to  Tomp- 
kins, who  was  then  in  charge  of  the  business  of  the  respondents : 
" How  about  that  wheat?  Have  you  an  answer  yet?"  He  said : 
"  We  have.  It  is  spring  wheat.  We  have  just  got  a  car  load 
of  it"  Kircher  said :  "Are  you  sure  it  is  spring  wheat?"  and 
Tompkins  replied:  '*What  do  you  take  me  for?"  The  appel- 
lant then  bought  the  wheat,  but  did  not  receive  any  statement 
or  memorandum  in  writing  concerning  the  transaction. 

Did  Topipkins,  under  these  circumstances,  and  by  virtue  of 
his  employnient,  have  the  authority  to  make  this  warranty  that 
the  grain,  which  ^as  purchased  by  the  appellant,  was  spring 
wheat?  This  court  has  adopted  the  rule,  which  is  not  disputed, 
and  has  held  that  the  principal  is  responsible  for  the  acts  of  his 
agent  when  they  have  been  do^e  within  the  scope  of  his  author- 
ity, and  that  this  liability  will  not  be  enlarged.  (Herbert  v. 
£ing,  1  Mont.  475;  Bank  of  Deer  Lodge  v.  Hope  Mining  Co. 
3  Mont  146;  35  Am.  Eep.  458;  Bank  of  Billings  v.  HaM,  8 
Mont.  341.) 

The  power  of  Tompkins  is  also  defined  in  the  following 
authorities:  In  Upton  v.  Suffolk  County  Mills,  11  Cush.  586;  59 
Am.  Dec.  163,  Mr.  Justice  Metcalf  says:  "A  general  agent  is 
not,  by  virtue  of  his  commissiou,  permitted  to  depart  from  the 
usaal  manner  of  effecting  what  he  is  employed  to  effect.  (3 
Chit  Law  of  Com.  &  Man.  199.)  When  one  authorizes  another 
to  sell  goods,  he  is  presumed  to  authorize  him  to  sell  in  the 
usual  manner,  and  only  in  the  usual  manner  in  which  goods  or 
things  of  that  sort  are  8(.>ld.  (Story  on  Agency,  §  60.  See, 
also,  Shaw  v.  Stonfi,  1  Cush.  228.)  The  usage  of  the  business  in 
which  a  general  agent  is  employed  furnishes  the  rule  by  which 
his  authority  is  measured."  Mr.  Benjamin,  in  his  treatise  oa 
Sales,  says:  ^^The  general  rule  is,  as  to  all  contracts  including 
sales,  that  the  agent  is  authorized  to  do  whatever  is  usual  to 
earry  out  the  object  of  his  agency,  and  it  is  a  question  for  the 
jury  to  determine  what  is  usual,"  (Vol.  2  [3d  Eng.  ed.], 
§  945.  See,  also,  PU^  v.  Marston,  68  Wis.  465 ;  60  Am.  Rep. 
877;  Smith  v.  Tracy,  36  N.  Y.  79;  Palmer  v.  Haicli,  46  Mo. 
685;  StewaH  v.  Woodward,  50  Vt  78;  23  Am.  Rep.  488; 
McCormick  v.  Kdly,  28  Minn.  135 ;  2  Addison  on  Contracts, 
988.) 
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Many  of  the  cases  which  are  relied  on  by  counsel  to  establish 
the  right  of  Tompkins  to  warrant  the  quality  of  the  wheat  are 
inapplicable  to  the  facts  before  us.  The  foregoing  testimony 
of  Kircher  ppov^es  that  the  respondent  Flager  and  Tompkins 
refused,  upon  several  occasions,  to  express  any  opinion  as  to  the 
character  of  the  grain,  except  that  it  was  chicken  feed.  In 
reply  to  the  request  of  the  appellant,  Flager  promised  to  write 
a  letter  and  find  out  what  he  could  upon  this  point.  The  con- 
versation between  Tompkins  and  Kircher,  in  which  the  words 
constituting  the  alleged  warranty  were  used,  was  in  logical  effect 
a  statement  that  an  answer  had  been  received  by  Flager,  from 
some  i)erson  who  is  not  affected  by  these  proceedings,  conveying 
the  information  that  the  grain  was  spring  wheat.  Tompkins 
was  not  a  party  to  this  corres]x>ndence. 

The  complaint  does  not  allege  that  Tompkins  or  the  respond- 
ents have  been  guilty  of  fraudulent  conduct,  and  the  gist  of  the 
action  is  the  warranty  by  the  agents  of  the  respondents  that  the 
grain  referred  to  was  spring  wheat. 

No  form  of  words  is  essential  to  constitute  an  express  war- 
ranty in  the  sale  of  chattels.  There  is  no  controversy  relating 
to  these  principles. 

Do  the  conditions  which  have  been  presented  subject  the 
appellant  to  the  rule  of  caveat  emptor  f  The  case  of  Lard  v. 
Grow,  39  Pa.  St.  88 ;  80  Am.  Dea  604,  is  on  all  fours  with 
that  set  forth  in  the  pleadings  of  the  appellant.  A  portion  of 
the  statement  of  facts  is  as  follows:  "On  the  9th  of  April, 
1859,  the  plaintiff  went  to  the  defendants,  who  are  dealers  in 
grain,  for  the  purpose  of  purchasing  some  seed  spring  wheat  for 
sowing.  He  asked  F.  P.  Grow,  one  of  the  defendants,  whether 
he  had  any  good  seed  spring  wheat.     Mr.  Grow  answered  in  the 

aiSrmativc The  plaintiff  took  the  wheat,  which  he  and 

the  miller  thought  was  spring  wheat  (there  being  both  kinds  in 
the  mill),  and  sowed  it;  but  it  proved  to  be  winter  wheat.** 
Mr.  Justice  Strong,  in  the  opinion,  says:  "We  have  here  the 
bald  question  whether,  in  sales  of  personal  property  on  inspec- 
tion, without  express  warranty,  the  law  presumes  an  engage- 
ment on  the  part  of  the  vendor  that  the  article  sold  is  of  the 

species  contemplated  by  the  parties The  tendency  of  the 

modern  cases  has  also  been  to  the  doctrine  that,  in  sales  of  arti- 
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clcs  in  regard  to  which  the  seller  is  presumed  to  have  superior 
kuowledge,  there  is  a  warranty  that  the  thing  sold  shall  be  in 
kind  what  it  is  represented  to  be.  Illustrations  of  this  are 
found  in  sales  of  wine  by  wine  merchants,  of  jewels  by  a 
jeweler,  and  of  medicines  by  a  druggist.     In  this  class  of  cases 

the  buyer  and  the  seller  do  not  deal  on  equal  terms The 

case  before  us  is  not  one  of  thid  character.  The  wheat  was  not 
sold  by  sample,  and  neither  the  contract  of  sale,  nor  the  iden* 
tity  of  the  article,  was  defined  by  a  bill  of  parcels,  nor  was  the 
subject  of  the  contract  a  manufactured  article,  ordered  and  sup- 
plied for  a  particular  purpose.  True,  the  difference  between 
spring  wheat  and  other  wheat  is  not  ascertainable  by  inspection^ 
and  it  may  be  assumed  that  they  are  not  the  same  in  species. 
Still,  the  case  is  one  of  a  purchase  on  inspection  of  an  article, 
of  which  the  vendor's  means  of  knowledge  were  no  greater  than 
those  of  the  vendee To  the  purchaser  of  goods  on  inspec- 
tion the  language  of  the  law  is  eaveai  emptor.  There  may  be  a 
few  exceptions,  such  as  we  have  referred  to,  but  a  sale  of  such 
an  article  as  wheat  is  not  one  of  them.  When  the  purchaser 
has  seen  it,  and  gets  what  he  saw,  no  warranty  is  implied  that  it 
18  properly  described  by  the  name  which  the  vendor  gives  to  it." 
The  authorities  hold  that  it  is  the  duty  of  the  buyer  to  make 
an  inspection  of  goods,  and  the  consequence  of  any  omission  so 
to  do  must  be  suffered  by  him.  In  Barnard  v.  Kellogg^  10 
Wall.  383,  Mr.  Justice  Davis  says :  ''  No  principle  of  the  com- 
mon law  has  been  better  established,  or  more  often  ai&rmed^ 
both  in  this  country  and  in  England,  than  that  in  sales  of  per- 
sonal property,  in  the  absence  of  express  warranty,  where  the 
buyer  has  an  opportunity  to  inspect  the  commodity,  and  the 
seller  is  guilty  of  no  fraud,  and  is  neither  the  manufacturer  nor 
grower  of  the  article  he  sells,  the  maxim  of  caoeo^  emptor  applies. 
Such  a  rule,  requiring  the  purchaser  to  take  care  of  his  own 
interest,  has  been  found  best  adapted  to  the  wants  of  trade  in 
the  business  transactions  of  life.  And  there  is  no  hardship  in 
it,  because,  if  the  purchaser  distrusts  his  judgment,  he  can 
require  of  the  seller  a  warranty  that  the  quality  or  condition 
of  the  goods  he  desires  to  buy  corresponds  with  the  sample 
exhibited.''  (See,  also,  Reyrwlds  v.  Palmer^  21  Fed.  Rep.  433, 
note  by  Lawson,  439 ;  Lindiey  v.  Hard^  22  Fed.  Hep.  52 ;  1 
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Parsons  on  Contrads  [6th  ed.],  577 ;  Story  on  Sales  [4th  ed.], 
§§  349,  378;  Biddle  on  Wammtiea,  S  6;  2  Benjamin  on  Sales 
[6th  Am.  ed.],  843,  b.  28.) 

The  case  of  Lord  v.  Orwoj  mtpra,  is  doubted  bj  Mr.  Biddle, 
in  his  worlc  on  Warranties,  and  the  American  editor  of  the  work 
on  Sales  bj  Mr.  Benjamin.  (Biddle  on  Warranties,  §  125;  2 
Benjamin  on  Sales  [6th  Am.  'ed.],  843,  n.  23.)  But  other 
text- writers  have  cited  it  with  approval,  and  the  same  court  has 
reiterated  its  doetrine  in  the  recent  case  of  Shider  v.  Baxter ^  109 
Fin.  St.  443 ;  68  Am.  Rep.  738.  It  appeared  that  Shisler  puiv 
chased  of  Baxter  what  both  parties  called  ''  Wakefield  cabbage  " 
seeds,  which  cannot  be  distinguished  bj  their  appearance. 
After  referring  to  Lord  v.  Qrcwy  supra^  Chief  Justice  Mercux 
says:  ''The  vendee  had  just  as  much  knowledge  in  regard  to 
the  kind  and  quality  of  the  seed  as  they  (the  vendors)  had.  In 
such  case,  in  the  absence  of  express  warranty,  the  exemption  of 
liability  of  the  vendor  is  too  well  settled  to  need  any  further 
citation  of  authorties.''  The  application  of  these  principles  to 
the  evidence  of  the  appellant  is  sufficient  to  justify  the  court 
below  in  sustaining  the  motion  for  a  new  trial,  and  virtually 
disposes  of  the  action,  unless  additional  facts  are  shown. 

While  the  form  of  the  warranty  is  unimportant,  the  circum- 
stances attending  it  must  be  critically  examined.  Professor 
Parsons  expounds  the  law  on  this  subject,  and  writes:  "All 
warranties,  however  expressed,  are  open  to  such  construction 
from  surrounding  circumstances,  and  the  general  character  of 
the  transaction,  and  the  established  usage  in  similar  cases,  as 
will  make  the  engagement  of  warranty  conform  to  the  intention 
and  understanding  of  the  parties;  provided^  howeoer,  that  the 
words  of  warranty  are  neither  extended  nor  contracted  in  their 
significance  beyond  their  fair  and  rational  meaning.  For  thes^ 
words  of  warranty  are  usually  subjected  to  a  careful,  if  not 
a  precise  and  stringent,  interpretation,  as  it  is  the  &ult  of  the 
buyer  who  asks  for  or  receives  a  warranty  if  it  does  not  cover 
as  much  ground  and  give  him  as  effectual  protection  as  he 
intended."  (1  Parsons  on  Contracts  [5th  ed.],  676.)  When 
the  evidence  pf  the  appellant  is  subjected  to  this  test,  it  is  diffi-r 
cult  to  say  that  Tompkins  made  a  warranty  in  any  form  which 
would  be  recognized  by  the  cQurta.    It  was  the  duty  of  the 
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appellant  to  protect  his  interest  hj  Beqaring  a  bill  of  parcels 
which  described  in  oerMaD  iw^^  the  nrheat  ^e  purcha^. 
The  anthorities  hold  that  Tompkins  had  the  power  under  his 
employment  to  execute  this  instrument,  and  thereby  make  an 
express  warranty  of  the  qoriUy  of  this  gX9m^  The  secret  instruc- 
tions of  the  respondents  to  their  salesmen,  which  were  not  known 
by  the  appellant,  cannot  a£Bsot  the  transacti<»i,  and  were  properly 
excluded  by  the  court  below. 

It  is  therefore  adjudged  that  the  order  appealed  from  be 
aiBrmed,  with  costs. 

Harwood,  J^  aqd  D^  Wprr^  J.^  qoncnn 
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PBOBAiip  Jinxn  A8  Tows-srn  TsnwrwM— Mitiisteridl  or  judioidl  affioer—  Tbtsi^ 
•U0  2o<s. — Ad  act  of  Cuiigrtsm  proYides  fbi  the  transfer  of  Ihe  tlUe  to  » town  aitai 
to  the  probftte  jndgo  of  tlie  cpanty  vliexein  saoh  town  rnvj  be  situated,  ia  trnsi 
for  its  ooou)>aiit8.  Under  tbe  laws  pf  the  late  TiTritory,  passed  to  give  eflect 
thereto,  such  probate  judge  U  charged  with  certain  duties  which  involre  tba 
tearing  and  considerate^  ttf  teatMnpny  cpuMniing  tbe  ri|^ts  of  daimanti  to 
907  lots,  and  passing  upon  its  oomfw^noy,  credibility,  and  weight,  and  which  also 
faiTolre  Judicial  trials  before  him  in  certain  instances,  wlierein  he  is  required  to 
render  judgments,  froux  wjdoh  appeals  m^jr  be  prosecuted  to  Ihe  Supreme  Gour| 
of  the  Tisrritory.  ^t\dt  tli^t  tt)e  ^ust  poeitinn  of  the  probate  judge  in  these 
matters  is  gvi^ui-judicial.  {Ming  t.  Tni^ii,  1  Mont.  825,  orerruled ;  Edward*  r. 
»aey[  3  Hunt  49 ;  Sdui^pel  ▼.  JfeOsn.  S  Mont  118 ;  City  ofBOena  r.  AlbaioM, 
S  Uoi^  4QB.  TOTiewed  and  distinguished.) 

^pa'-Judffnu>nU  token  eondxtsive.— The  deed  of  a  probate  Judge,  of  lots  in  tho 
iDwn  site  of  which  such  judge  ia  the  trustee,  is  conclusive  when  brought  to 
notice  in  a  qollatenal  pi^qp^^oj},  afid  1»  unassailable  in  the  legal  action  of  ejeoW 
lUent,  ^here  no  eqnitfkble  defense  or  cross-demand  is  set  up. 

SnKrrMXsn—Deed  from  a  p.  ttbati*  judge -^Presumption  of  regularity.  —  ¥niere  a 
deed  from  a  probate  judge  ia  retted  upoo  Iter  title  in  an  action  of  ejectment,  it  it 
•ntitlad  to  the  pffpiv^ptiop  of  cegul%ritj  in  its  favor,  as  sgainst  tbe  defendant 
S(3aiming  nudpr  a^  slU  ged  deed  from  the  same  source  of  title  issued  fifteen  years 
later,  without  aflSrmative  proof  of  tbe  preliminary  ateps  conferring  authority  to 

qsaks  tl^a  ^aot. 

Jjjf^n  —  (Jnt^iideratLon. — The  cousidenAiQn  upon  the  tnoe  of  the  deed  is  not  con- 
clusive. 

AsMB— JKcMK<ion--'B  Ip  i?o  obj^etion  to  a  deed  from  a  probate  judge  that  tho 
giaator  dMoribed  biwsplf  in  tl^  deed  9s  Vl9.  Hilger,  Probate  Judge  of  Lewi* 
and  Qlarke  Gounty,  Montana  Territory,"  and  executed  it,  "  N.  Hilger,  Probato 

Judge." 
a^ais  ^De90Fiptipn.—A  dosofipitlpp  of  1<^  in  a  town  site,  which  has  been  oflSciallx 
platted  and  surveyed  by  the  lot  and  blpck  number,  is  a  soffioient  description  ojf 
the  iocttS  ill  q^* 
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IPtXAmnQ—JMegaHonB  and  prcN)/.— Where  the  anfwer  did  not  allege  tbftt  tbe 
premises  claimed  by  the  defendaot  nere  located  elsewhere  than  those  deticribed 
in  the  complaint,  evidence  offered  by  the  defendant  that  the  location  of  the  lots 
described  in  the  complaint  was  geographically  different  from  the  loUi  described 
by  the  same  designation  in  the  defendant's  answer,  was  properly  exclnded. 

Appeal  frara  Fhrd  Judicial  Didriet,  Lewis  and  Clarke  Ooujiiy. 
The  action  was  tried  before  Blake^  C,  J.,  without  a  juiy. 
Comly  it  Foote,  for  Appellant. 

In  ejectment,  after  pleading  general  LssneB^  defendant  seed 
not  set  up  title  in  himself.  (Bruek  v.  Tuckery  42  Cal.  346.) 
It  devolves  upon  one  who  depends  for  title  upon  a  town-site 
trustee's  deed,  to  show  by  affirmative  proof  that  all  of  the  pre- 
requisites for  obtaining  or  granting  a  deed  have  been  complied 
withy  especially  in  case  where  the  deed  does  not  show  upon  its 
face,  or  the  records  do  not  show,  that  the  town-site  laws,  rulesy 
and  regulations  made  by  the  legislature,  under  authority  of  the 
laws  of  Congress,  have  been  complied  with.    (Edtoarda  v.  TVcu^, 

2  Mont.  59 ;  City  of  Helena  v.  Alberlose,  8  Mont.  499.)  Alle- 
gations of  matters  of  evidence  in  a  pleading  are  not  issuable 
facts.  If  the  answer  puts  in  issue  the  ultimate  facts  resulting 
from  the  evidence,  it  is  a  sufficient  defense.  {Moore  v.  Murdock^ 
26  Cal.  624;  Bacouillat  v.  Rene,  32  Cal.  450.)  In  California, 
under  their  system  of  practice,  a  general  denial  is  equivalent  to 
the  general  issue.  (Brooke  v.  Chilton,  6  Cal.  640;  Glazer  v. 
aift,  10  Cal.  303;  White  v.  Moses,  11  Cal.  69.)  And  under  a 
general  denial  in  an  action  of  ejectment,  the  defendant  has  a 
right  to  introduce  in  evidence  any  facts  which  might  show,  or 
tend  to  show,  that  the  plaintiiBT  had  no  right  to  entry  when  the 
suit  was  brought.  {Kimball  v.  Oearhart,  12  Cal.  50;  BeU  v. 
Broum,  22  Cal.  672 ;  Willson  v.  (Xeisdand,  30  Cal.  201;  Marshall 
V.  Shafter,  32  Cal.  177 ;  Bett  v.  Bed  Bock  T.  &  M.  Q>.  36  Cal. 
219;  Semple  v.  Cook,  50  Cal.  29 ;  Sparrow  v.  Rhoades,  76  Cal. 
208;  9  Am.  St.  Rep.  197.)  The  general  issue  under  early 
practice  was  ''  not  guilty."  {Kirkland  v.  Thompson,  51  Pa.  St. 
216 ;  Gallagher  v.  McNutt,  3  Serg.  &  R.  409 ;  Zeigler  v.  Fisher, 

3  Pa.  St.  365;  Lee  v.  SlaUerly,  7  Baxt.  235.)  And  is  held 
to  be  the  only  proper  plea  in  Bernard  v.  Elder,  50  Miss.  336; 
legarden  v.  Oaipent^,  36  Miss.  404;  Bratton  v.  MUchdl,  5 
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Watts,  69.  Under  it  all  defenses  may  be  given  in  evidence 
without  special  plea,  except  statute  limitations,  set-off,  and  matter 
in  abatement.  {Poffenberger  v.  BUtckdone,  57  Ind.  288 ;  Dale 
V.  Fiisbie,  59  Ind.  630;  Woodryf  v.  Oamai\  20  Ind.  174; 
Tracy  v.  KeUet/,  52  Ind.  535.)  Under  general  issue  any  avail- 
able defense  may  be  given.  {Black  v.  Trickery  62  Pa.  St.  436.) 
Under  it,  defendant,  if  not  a  mere  trespasser  or  intruder,  may 
show  title  out  of  plaintiff  at  time  of  commencement  of  action. 
{Raynw  v.  Tmersfmy  46  Barb.  518-626;  Oilld  v.  Stanley,  1 
Hill,  121;  BUxrn  v.  Burdiek,  1  Hill,  130;  37  Am.  Dec.  299; 
Siephens  v.  Shiclair,  1  Hill,  143;  Schavber  v.  Jackson,  2  Wend. 
13-48;  Styles  v.  <??ay,  10  Tex.  603;  Kinney  v.  Vinsmi,  32  Tex. 
125.)  Under  it,  defendant  may  prove  any  facts  tending  to  estab- 
lish that  plaintiff  is  not  vested  with  title  or  right  of  possession. 
{Mlekes  v.  SmWi,  18  Kan.  508 ;  HalPs  Heirs  v.  Dodge,  18  Kan. 
277;  Webtier  v.  Bebinger,  70  Ind.  9.)  The  plaintiff  must 
recover  on  the  strength  of  his  own  title.  (Rod  v.  Beck,  109 
Ind.  472.)  In  ejectment,  after  a  party  has  made  proof  of  title 
to  a  tract  of  laud,  the  question  whether  the  tract  includes  the 
premises  in  controversy  is  purely  one  of  fact,  and  any  evidence 
tending  to  solve  the  question  is  admissible.  {Manly  v.  Gibson^ 
13  111.  313.)  In  ejectment,*  where  plea  is  ^'not  guilty  and  not 
in  possession,"  the  question  of  boundary  or  identity  is  one  of 
feet,  and  it  is  the  peculiar  province  of  jury  to  weigh  the  evi- 
dence. {Tdman  v.  Race,  36  III.  472.)  Where  the  parties  hold 
title  by  deeds  which  describe  the  lots  by  number,  the  recorded 
plat  is  necessarily  referred  to  for  the  ascertainment  of  dimen- 
sions (boundaries).  {Framx>is  v.  Moloney,  56  111.  401.)  When 
plaintiff  in  ejectment  sues  for,  and  describes  his  land  according 
to  a  survey  or  plat,  and  there  is  a  dispute  as  to  the  boundaries, 
the  original  plat  may  be  resorted  to,  and  the  lines  as  originally 
run  will  control.  {McCormick  v.  Huse,  78  111.  363.)  Whether 
the  land  as  described  in  deed  given  in  evidence  is  the  same  as 
that  described  in  plaintiff's  declaration  or  complaint,  is  a  ques- 
tion of  fact  for  the  jury.  {Lawless  v.  Newman,  5  Mo.  236; 
Newmjnn  v.  Lawless,  6  Mo.  279.)  Where  parol  evidence  is 
resorted  to  to  identify  the  calls  of  a  survey,  the  facts  must  be 
found  by  the  jury.  {Ott  v.  Soulard,  9  Mo.  673.)  What  are  the 
boundaries  of  a  given  piece  of  land  if  a  question  for  the  court. 
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Where  fchese  bonndariee  are  is  a  queatioo  for  the  jaty.  (Abbott 
V.  Abbotty  61  Me.  676 ;  Barclay  v.  HcwelPs  Leasees,  6  Peten, 
498.)  The  borden  of  proof  that  land  sued  for  is  within  the 
conformation  under  whioh  plaintiff  in  ejectmeot  daims  is  on 
the  plaintiff.  (Papin  v.  AUm^  33  Mo.  260.)  And  upon  this 
question  of  identity  parol  evidence  is  always  admissible.  (  Wing 
y.  Burffis,  13  Me.  Ill;  Waimmian  v.  Jokn^m,  13  Pick.  261.) 
In  order  to  locate  a  grant  of  lands  upon  the  surface  of  the  earth, 
there  must  be  evidence  to  show  that  the  place  of  location  agreea 
yrith  the  description  in  the  grant;  and  the  effect  of  such  evi- 
dence is  a  question  fiff  the  jury.  {Pinkaion  v.  Ledaux^  129 
U.  S.  346.)  Possession  and  equitable  title  is  sufficient  defense 
in  ejectment  brought  by  holder  of  legal  title.  (Meeker  v.  DcUUm, 
76  Cal.  164.)  Plat  constitutes  part  of  title.  (Oragin  v.  Powell, 
128  U.  S.  691.)  In  refbrence  to  other  questions  arising  in  the 
case,  we  refer  generally  to  Soknepel  v.  MeUen,  wpra;  Edwards 
V.  Tracy y  supra;  Clark  v.  lUuSf  Arix.  July  8,  1886, 11  Pac 
Bep.  312;  Bin^um  v.  OUy  of  Walla  Walla,  3  Wash.  68;  Stark 
V.  Starr,  6  Wall.  402;  Matter  of  Selby,  6  Mich.  193;  EathboM 
V.  Sterling,  26  Kan.  444;  Treadway  v.  Wilder,  8  Nev.  92;  C% 
qf  Hdena  v.  Albertose,  8  Mont  499. 

Oarpewter,  Buck  A  Hwnt,  for  Respondent. 

Appellant  relies  chiefly  upon  the  case  of  Edwards  v.  Tracy,  % 
Mont.  49,  to  sustain  his  objection  to  the  admission  of  the  deed 
from  Probate  Judge  Hilger  to  John  H.  Ming  and  Charles  £. 
Wells.  Certain  expressions  are  used  in  the  opinion  in  that  case 
which  furnish  a  ground  for  the  contention ;  but  respondent  con* 
tends  that  these  expressions  are  obUer  dicta  and  in  no  manner 
essential  to  that  decision.  Edwards,  the  plaintiff  therein,  in 
attempting  to  make  out  ^  case  threw  himself  out  of  the  oourt  by 
showing  the  deed  upon  which  he  relied  to  be  absolutely  void ; 
and  here  in  this  connection  we  call  attention  to  the  &ct  that  the 
question  of  Edwards,  in  the  case  of  Edwards  v.  Dracy,  supra,  and 
also  that  of  Sclinepel,  in  the  case  of  Schnepel  v.  Mellen,  3  Mont, 
118,  which  appellant  also  cites,  are  almost  identical  with  thui  of 
the  appellant  in  this  action.  The  presumption  should  be  in  favor 
of  the  deed  to  Ming  and  Wells.    (Anderson  v«  Bartels,  7  Colo. 
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^56;  Chevet  v.  Bomer,  11  Colo.  68;  7  Am.  St.  Rep.  217.  See, 
also,  Ken^ld  v.  Sayea,  57  Cal.  410.)  If  it  is  once  granted  that 
the  presumptions  are  in  favor  of  this  deed,  then  under  the  law, 
fmd  especially  so  under  the  pleadings  in  this  case,  the  judgment 
in  favor  of  the  plaintiff  must  stand.  The  rto'tal  of  a  consider- 
ation of  only  fifty  dollai*3  in  the  deed  does  not  nullify  it.  The 
recital  of  a  consideration  is  tci  condnsive  of  the  actual  amount 
delivered  or  paid.  {Paige  v.  Shermnny  6  Gmy,  611;  Millei'  n 
Ooodwitiy  8  Gray,  642;  Drury  v.  Trenwrd  Imp.  Co.  13  Allen, 
168;  Irvine  v.  MeKeoriy  23  Cal.  476;  Mine  v.  Ellen,  36  CaL 
362.)  This  action  is  strictly  legal.  If  th^  deed  from  Probate 
Judge  Hilger  was  properly  admitted  the  respondent  showed  k 
perfect  right  to  the  possession  of  the  lots  in  dispute.  (Lanme 
V.  Dodsm,  4  Mont.  660;  Kentjleld  v.  Hetyta,  67  Cal.  410; 
Murray  v.  Hobson,  10  Colo.  66.)  The  appellant  in  this  matter 
eets  up  no  equitable  defense,  and  conseqitently  did  not  vary  the 
strict  legal  character  of  the  suit.  {Miller  v.  FMaUy  47  Cal.  146 ; 
JSjentfield  v.  Hayes,  supra;  Murray  v.  Hchisen,  supra;  Lesb^ade 
V.  Barth,  19  Cal.  671;  Datns  v.  Daine,  26  Cal.  39;  85  Aia. 
Dec.  157;  Clarke  v.  Huber,  26  Cal.  698.)  In  order  to  consti- 
tute the  defense  of  the  appellant  equitable,  it  should  have  been 
flet  forth  with  the  same  care  and  completeness  that  is  required  in 
an  original  bill  in  equity.  {Ken^idd  v.  Hayes^  supra;  Lanme 
▼.  Dodson,  supra;  Miller  v.  FulUm,  supra;  Dot^ner  v.  SmiBh, 
24  Cal.  124;  Blum  v.  Robertson,  24  Cal.  126.)  The  District 
Court  therefore  did  not  err  in  confining  the  case  to  the  strictly 
I^al  issues  involved,  and  excluding  the  irfelevaut  testimony  of 
the  appellant.  The  appellant  is  in  no  position  to  contest  the 
title  of  the  respondent.  He  ap|)arent}y  relies  upon  two  souroes 
of  title:  First,  upon  a  quit-K^laim  deed  from  a  man  named 
Emueller,  who  himself  admits  that  he  abandoned  whatever 
claim  (and  it  was  only  possessory  at  best)  he  had  to  the  land  in 
dispute  fifteen  years  before;  second,  on  a  deed  from  Probate 
Judge  Clements  to  two  men  whom  appellant  instigated  to  fence 
the  land  in  1887.  Emueller's  title  is  hardly  worthy  of  discus- 
fedon.  Cslh  a  man  stand  idly  by  for  fifteen  yeai*8,  acquiescing  in 
the  possession  atid  ownership  by  another  of  a  tract  of  land  fo 
which  he  had  once  some  possessoiy  right,  and  then,  because  it 
has  become  valuable,  attempt  to  re-assert  his  clidm  with  any 
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shadow  of  reason  or  right?  The  deed  from  Probate  Judge 
Clements  was  manifestly  void.  Probate  Judge  Hilger  had 
already  parted  with  the  trustee's  title,  and  no  title  remained  in 
his  possessor  in  office.  {Kenifidd  v.  Hayes^  mipra;  Murray  v. 
Hobson,  mipra;  Andenon  v.  Baiieh^  mipra.)  The  appellant 
stands  before  the  court  as  a  naked  trespasser.  {Edwards  v. 
Tra/yy^  mipra.)  The  pleadings  admit  the  identity  of  the  lots 
daimed  by  appellant  and  those  claimed  by  the  respondent. 
{Mwray  v.  Hobson^  mipra.)  If  the  Wheaton  plat  of  the  town 
site  of  Helena  is  null  and  void,  because  no  record  appears  of 
the  survey  and  field  notes  on  which  it  must  have  necessarily 
been  based,  then  on  appellant's  theory  of  this  case,  there  is  no 
legal  title  to  any  lot  in  the  original  town  site  of  Helena;  not  one 
has  ever  been  acquired.  The  Mclntyre  plat  and  survey  of  the 
town  site  of  Helena  was  made  pursuant  to  a  law  of  the  legisla- 
ture, passed  for  the  sole  purpose  of  curing  defects  in  the  original 
Wheaton  survey  of  said  town  site.  Even  if  the  Wheaton  plat, 
which  has  been  used  to  designate  lot  subdivisions  in  the  town 
site  of  Helena  for  twenty  years,  is  a  mere  nullity,  and  the  law 
of  1883  passed  to  validate  it  is  void,  still  in  this  strictly  le|^l 
action  defendant,  being  in  no  position  by  his  own  pleading 
to  take  advantage  of  either  one  or  the  other  nullity,  must  fail  in 
his  appeal.  On  the  other  hand,  if  this  court  holds  that  the 
Wheaton  plat,  defective  though  it  is,  from  being  unaccompanied 
by  a  record  of  its  survey  and  field  notes,  is  still  a  plat,  a  part 
compliance  with  the  law,  and  therefore  susceptible  of  being 
remedied  by  the  Act  of  1883,  then  also  appellant  has  no  equity 
or  law  in  his  favor.  It  has  l)een  the  policy  of  this  Territory, 
of  Colorado,  California,  and  Nevada,  to  disoounti^nance  and  pre- 
vent men  who  have  failed  to  avail  themselves  of  the  liberality 
of  the  United  States,  when  opportunity  was  offered  them  of 
acquiring  title  to  town  lots,  from  standing  by  for  years  until 
such  lots  have  enhanced  in  value,  and  then  violently  wrestinx: 
them  from  the  possession  of  their  more  far-seeing  neighbors. 

De  Wm,  J. — This  action  is  in  the  nature  of  ejectment. 
The  respondent,  as  executrix  of  the  estate  of  John  H.  Ming, 
deceased,  seeks  to  recover  from  appellant  lots  1,  2,  and  3,  in 
block  417,  of  the  town  site  of  the  city  of  Helena,  allying  title 
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in  herself,  and  ouster  bj  the  appellant.  Appellant's  answer 
admits  that  he  is  in  possession  of  the  premises  demanded^  and 
alleges  title  in  himself,  which  title  he  seeks  to  establish  as  here- 
inafter treated  of.  The  action  was  tried  before  the  court  without 
m  jury.  Findings  of  fact  and  conclusions  of  law  were  made  and 
filed  by  tlie  court,  and  judgment  thereon  entered  in  favor  of 
respondent  for  possession  of  the  lots.  A  motion  for  a  new  trial^ 
made  by  appellant,  was  denied.  From  that  order  and  the 
judgment  this  appeal  is  prosecuted. 

The  facts,  as  we  obtain  them  from  the  record,  are  as  follows: 
In  1869,  Helena  was  an  unincorporated  town  in  Lewis  and 
Clarke  County,  Montana  Territory.  In  that  year  Miers  F« 
Truett,  probate  judge  of  that  county,  made  due  application  to 
the  United  States  for  patent  for  the  land  on  which  the  town 
iras  situated;  and  afterwards,  June  15,  1872,  the  patent  was 
duly  issued  by  the  United  States  to  such  probate  judge,  in  trust 
for  the  inhabitants  of  the  town,  under  the  provisions  of  the  act 
of  Congress  approved  March  2,  1867,  entitled  "An  act  for  the 
relief  of  the  inhabitants  of  cities  and  towns  npon  the  public 
lands,''  and  the  acts  amendatory  and  applicable  thereto.  The 
land  in  controversy  is  within  said  patent.  On  December  20^ 
1872,  N.  Hilger,  then  probate  judge  of  said  county,  made,  exe- 
cuted, and  acknowledged  a  bargain  and  sale  deed  to  John  H. 
Ming  and  Charles  K.  Wells  of  lots  1,  2,  and  3,  in  block  417, 
a  portion  of  the  town  site  of  Helena,  granted  to  the  probate 
judge  as  above  described,  and  which  is  the  ground  in  contro- 
versy in  this  action.  The  grantor  in  that  deed  is  described  as 
*'N.  Hilger,  Probate  Judge  of  Lewis  and  Clarke  County, 
Montana  Territory;"'  and  executes  it  as  "N..  Hilger,  Probate 
Judge."  The  lots  were  described  as  bounded  on  the  south  by 
Eighth  Avenue,  on  the  north  by  lot  10,  and  on  the  east  by 
Hoyt  Street.  Twelve  other  lots  were  included  in  the  deed. 
The  total  consideration  was  fifty  dollars.  By  mesne  convey- 
ances, the  title  so  conveyed  by  the  probate  judge  became  and 
was  vested  in  John  H.  Ming,  by  whom  this  action  was  com- 
menced, prior  to  the  initiation  thereof.  During  the  pendency 
of  the  case  the  original  plaintiff  died,  and  respondent,  as  ex- 
ecutrix of  his  estate,  was  duly  substituted,  and  the  cause  thus 
proceeded.    A  plat  of  the  said  Helena  town  site  was  prepare^ 


208  Mnra  v.  Poora,  [Jan.  T*, 

by  one  A.  C.  Wheaton,  by  oritr  of  tlk«  probata  jaiigc,  m  1868, 
and  was  accepted  and  approved  January  7,  1869,  by  the  boari 
of  commissioners  of  the  coanty,  and  daly  filed  at  die  sftn^e  tinft 
in  the  office  of  the  county  clerk  artd  recorder.  On  the  Wheaftob 
plat  are  designated  lots  1,  2,  and  3,  in  block  417,  bounded  m 
above  described.  It  does  not  ap})eaf  that  there  w»e  any  field 
notes  made  or  filed  with  the  Wheaton  plat.  That  in  pursuanOd 
to  the  act  of  the  legislatix^e  assembly  of  the  Territory  approved 
March  1,  1883,  entitled  ''An  act  relating  to  tlie  official  snrvqr 
6f  the  town  site  of  Helena,'*  a  plat  and  field  notes  of  a  snfvey 
of  such  town  site  were  made  by  one  Mclntire,  and  aboepferi 
and  approved  on  September  12,  1885,  by  the  board  of  eoMtJr 
iOomraissioners,  and  on  the  san)e  day  filed  in  the  offite  of  the 
county  clerk  and  recorder.  That  on  said  plat  and  in  said  field 
notes  api>ear  lots  1,  2,  and  3,  rn  block  417,  bounded  on  tlfe 
south  by  Eighth  Avenue,  on  the  nortli  by  lot  10  of  said  Mock, 
and  on  the  east  by  Hoyt  Street  On  May  10,  1887,  the  appe- 
lant, George  B.  Foote,  entered  upon  the  land  in  oonfaroversy, 
claiming  under  a  deed  from  Harry  H.  Thale  and  George  Orth, 
and  engaged  in  fencing  it ;  and  that  before  the  feiioe  was  finished 
said  John  H.  Ming  was  upon  the  premises  claiming  the  aam^ 
That  since  said  day  said  George  B.  Foote  has  b(ien,  ami  now  is, 
in  possession  of  the  premises.  That  he  at  no  time  prior  to 
May  10,  1887,  made  any  improvemeAts  thi&reon.  It  does  not 
a))pear  that  when  Ming  and  Welb  received  their  deed  froln 
Probate  Judge  Hilger  that  they  were  dccdpants  or  in  aotoal 
possession  of  the  lots,  or  made  any  proof  to  f he  piv>bate  jadge 
of  thier  right  to  such  possession  or  octmpdfti^  of  the  same.  To 
almost  all  of  this  evidence  objections  were  made  by  the  appellanty 
the  reasons  for  which  we  will  review  hereinafter  ia  discuasiag 
the  specifications  of  error. 

In  addition  to  the  above  facts,  app^Iltat  offered  to  prove  6n 
ihe  trial,  and  were  precluded  therefrOitt  by  the  inling  of  the 
court,  the  following  fiicts:  That  lots  1,  2,  and  3,  in  blook  417, 
as  the  same  are  described  in  the  Wheaton  plat,  Woald  dcoiipy 
a  different  portion  of  the  surface  of  the  earth  than  lots  1,  8, 
and  3,  block  417,  as  described  in  the  plat  and  field  notes  of  tte 
Mclntire  survey.  Appellant  of!bred  in  evidence  a  qait-daim 
deed  from  one  Anton  EmueUter  to  himsdf,  dated  May  9,  1687, 
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acknowledged  May  11,  1887,  and  recorded  May  12,  1887,  in 
which  the  ground  purporting  to  be  conveyed  is  described  as  lots 
1,  2,  and  3,  block  417,  of  the  town  site  of  Helena;  also  a  deed 
from  Probate  Judge  Clements  to  Harry  H.  Thale  and  George 
Orth,  dated  May  10,  1887,  recorded  May  11,  1887,  and  a  deed 
from  said  Thale  and  Orth  to  appellant  Foote,  dated  May  10, 
1887,  and  recorded  May  11,  in  which  deeds  the  premises  pur- 
porting to  be  conveyed  are  described  by  lots  and  block,  as  above. 
Appellant  then  offered  to  prove  by  the  then  probate  judge  an 
application  to  purchase  said  lots  by  said  Thale  and  Orth.  The 
above  evidence,  so  proffered  by  appellant,  was  heard  by  the 
court  under  objections,  but  was  stricken  out,  and  not  considered. 
It  was,  however,  in  evidence  that  Emueller,  mentioned  above, 
had  once  a  sort  of  transitory  floating  possession  of  the  premises 
for  placer  mining  purposes,  and  with  a  cabin,  but  not  since  the 
year  1873. 

The  District  Court  found  the  facts  as  above  recited,  and  upon 
such  findings,  and  upon  the  exclusion  of  appellant's  proposed 
testimony,  reached  the  following  conclusions  of  law: — 

1.  The  answer  of  the  defendant  does  not  allege  that  the 
premises  claimed  by  the  defendant  are  located  elsewhere  than 
the  premises  described  in  the  complaint,  and  the  pleadings 
relate  to  the  same  parcels  of  ground. 

2.  That  the  Wheaton  plat  was,  from  and  after  its  approval 
in  1869  until  1885,  the  official  plat  of  the  said  town  site  of 
Helena,  under  the  laws  of  the  United  States  and  said  Territory. 

3.  That  the  said  Mclntire  plat  and  field  notes  of  survey  of 
said  block  417,  from  and  after  the  twelfth  day  of  September, 
1885,  became  and  are  the  official  survey  of  said  block  No.  417, 
and  confirmed  all  the  rights  and  interests  of  plaintiff  therein,  as 
shown  by  the  conveyances  of  title  to  the  plaintiffs  and  their 
predecessors  in  interest  from  the  said  probate  judge  of  said 
county,  and  cured  the  alleged  incompleteness  and  inaccuracy  of 
the  said  Wheaton  plat. 

4.  That  the  issuance  of  said  deed  by  said  Hilger,  as  the 
probate  judge  of  said  county,  conveyed  to  said  Ming  and 
Wells  the  legal  title  to  said  lots  1,  2,  and  3,  in  said  block 
417,  and  that  the  said  J.  M.  Clements,  the  probate  judge  of 
said  county,  had  no  authority,  as  the  said  trustee  of  the  said 
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town  site  of  Helena,  to  iflsne  said  deed  to  Uie  grantorB  of  the 
defeudant. 

6.  That  the  deeds  issued  to  the  said  defendant  by  his  grantors 
conveyed  no  title,  right,  or  interest  to  the  premises  in  contro- 
versy in  this  action. 

6.  That  as  between  the  parties  to  this  action  the  defendant 
cannot  question  the  validity  of  the  acts  of  the  probate  judge  of 
said  county  in  conveying  the  property  in  controversy  to  said 
Ming  and  Wells. 

7.  That  the  defendant  and  his  grantors  had  notice  of  the  title 
of  plaintiff,  and  the  approving  and  filing  of  the  said  Mclniire 
plat,  about  two  years  before  the  construction  of  the  fence  by  the 
defendant, 

8.  That  defendant,  upon  the  tenth  day  of  May,  1887,  en- 
tered upon  said  premises,  and  has  ever  since  held  the  possession 
thereof,  without  any  right  or  title  thereto. 

9.  That  the  plaintiff  has  suffered  damage  in  the  sum  of  <me 
dollar. 

The  appellant,  on  motion  for  a  new  trial,  made  twenty  speci- 
fications of  error,  which  are  now  brought  before  us  for  review. 
They  can,  however,  be  much  reduced  in  number,  many  of  them 
depending  upon  one  point.  For  instance,  the  first  error  urged 
which  we  will  consider  is  the  conclusion  of  the  court  below  that 
Ming  and  Wells,  so  far  as  the  purposes  of  this  action  and  the 
position  therein  of  the  plaintiffs  are  concerned,  acquired  good 
title  to  the  premises  in  controversy,  by  virtue  of  the  deed  from 
Probate  Judge  Hilger  to  them.  Upou  the  decision  of  this  point 
depends  a  large  portion  of  appellant's  position.  This,  deter- 
mined in  either  way,  disposes  of  the  objection  to  the  exclusion 
of  the  deed  from  Probate  Judge  Clements  to  Thale  and  Orth, 
the  deeds  from  the  latter  to  the  appellant,  the  exclusion  of  evi- 
dence of  occupancy  by  Thale  and  Orth,  and  their  application  to 
purchase  from  the  probate  judge,  the  exclusion  of  the  deed  from 
Emueller  to  Foote,  and  the  admission  of  the  chain  of  title  from 
Ming  and  Wells  to  the  respondent. 

Again,  the  District  Court  found  that  the  pleadings  admitted 
that  the  premises  demanded  in  the  complaint  and  claimed  in  the 
answer  were  identical ;  in  other  words,  that  the  matter  of  non- 
identity  was  not  raised  by  the  pleadings,  but  the  contrary  ad- 
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mitted.  Upon  the  decision  of  this  specification  depends  all  of 
ap{>ellant's  objections  as  to  the  exclusion  of  bis  proffered  testi- 
mony that  lots  1,  2,  and  3,  block  417,  in. the  Wheaton  survey, 
were  entirely  wanting  in  geograpiiical  coincidence  with  the. same 
named  lots  in  the  Mclntire  survey.  The  errors  thus  complained 
of  reduce  themselves  to  few  in  number,  which  we  will  examine 
in  order. 

Tlie  principal  error  complained  of  by  the  defendant  is  the 
action  of  the  court  in  admitting  in  evidence  the  deed  from  Pro- 
bate Judge  Hilger  to  Ming  and  AVells,  which  deed  is  the  foun- 
dation of  the  respondent's  title.  Appellant  objected  to  said  deed 
because  it  does  not  show  upon  its  face  the  authority  by  which 
the  officer  acted ;  because  the  consideration  named  in  the  deed  is 
less  than  that  required  by  law;  because  the  deed  does  not  show 
the  trust  capacity  of  the  grantor;  because  the  deed  does  not 
itself  show,  nor  is  it  elsewhere  in  the  evidence  offered  to  be 
shown,  that  the  grantees  were  the  legal  beneficiaries  of  the  trust 
held  by  the  probate  judge;  because  the  deed  shows  that  it  was 
obtained  for  speculative  purposes  (presumably  by  reason  of  the 
alleged  inadequacy  of  the  consideration);  because  its  issuance 
was  beyond  the  powers  of  the  probate  judge — for  all  which 
reasons  the  deed  was  void,  and  not  voidable  only. 

The  laws  of  the  United  States  and  the  Territory,  in  reference 
to  obtaining  title  from  the  government  for  town  sites  upon  the 
public  domain,  so  far  as  they  are  applicable  to  this  case,  are  as 
follows:  "An  act  for  the  relief  of  the  inhabitants  of  cities  and 
towns  upon  the  public  lands,''  approved  March  2,  1867  (14 
U.  8.  Stats,  at  Large,  541),  enacts,  among  other  things,  as  fol- 
lows: "That  whenever  any  portion  of  the  public  lands  of  the 
United  States  have  been  or  shall  be  settled  upon  or  occupied  as 
a  town  site,  and  therefore  not  subject  to  entry  under  the  agri- 
cultural pre-emption  laws,  it  shall  be  lawful,  in  case  such  town 
shall  be  incorporated,  for  the  corporate  authorities  thereof,  and, 
if  not  incorporated,  for  the  judge  of  the  County  Court  for  the 
county  in  which  such  town  may  be  situated,  to  enter  at  the  proper 
land  office,  and  at  the  minimum  price,  the  land  so  settled  and  occu- 
pied, in  trust  for  the  several  use  and  benefit  of  the  occupants 
thereof  according  to  their  respective  interests;  the  execution  of 
which  trust,  as  to  the  disposal  of  the  lots  in  such  town,  and  the 
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proceeds  of  the  sales  thereof,  to  be  conducted  tinder  such  rules 
and  regulations  as  may  be  prescribed  bj  the  l^islative  authority 
oftheStateorTerritoryin  which  the  same  may  be  situated;  .  .  .  . 
provided^  furUier,  that  any  act  of  said  trustee,  not  made  in  con- 
formity to  the  rules  and  regulations  herein  alluded  to,  shall  be 
void." 

The  legislative  assembly  of  the  Territory  of  Montana  passed 
laws  to  give  effect  to  the  above  act.  Such  laws,  as  they  were 
in  force  at  tiie  time  of  the  deed  from  the  probate  judge  to  Ming 
and  Wells,  are  compiled  in  the  Laws  of  1872.  Codified  Statutes, 
page  547,  section  1,  provides  for  the  entry  of  the  land  occupied 
as  a  town,  in  the  land  office,  by  the  corporate  authorities  of  the 
town,  or  tlie  probate  judge  of  the  county,  in  trust  for  the  several 
use  and  benefit  of  the  occupants  of  such  land,  according  to  their 
respective  interests.  Section  2  empowers  the  corporate  author- 
ities or  the  probate  judge  to  perform  the  several  acts  and  things 
necessary  and  ap|>ertaining  to  the  entry  of  such  land  in  the  proper 
land  office.  Section  3  provides  for  the  survey  of  such  town  site, 
which  shall  conform  as  near  as  may  be  to  the  existing  rights  and 
claims  of  the  occupants.  Section  4  designates  what  the  plat  and 
survey  shall  contain ;  and  sections  5  and  6  are  as  follows:  ** Sec 
6.  Immediately  after  such  plat  and  survey  have  been  filed, 
or  if  such  survey  and  plat  have  been  made  previously  to  the 
entry,  according  to  the  provisions  of  section  3  of  this  act,  then 
immediately  after  the  entry  of  the  lands  at  the  proper  land  office, 
as  provided  in  the  first  section  of  this  act,  the  corporate  author- 
ities or  the  probate  judge,  as  the  case  may  be,  shall  cause  a  notice 
to  be  published  in  all  the  newspapers  published  in  such  town, 
or  if  no  newspaper  be  published  in  such  town,  then  by  adver- 
tisement posted  up  in  twelve  of  the  most  public  places  in  such 
town  for  at  least  two  months,  giving  notice  of  such  entry,  and 
requiring  every  claimant  or  claimants  of  any  town  lot  or  lots  to 
file  in  the  office  of  such  corix>rate  authorities  or  probate  judge, 
as  the  case  may  be,  a  statement  of  his  or  their  claim,  within  two 
months  from  the  date  of  the  first  publication  of  such  notice. 
Sec.  6.  Such  statement  shall  be  made  in  writing,  signed  by  the 
party  or  parties  making  the  same,  and  verified  by  the  affidavit  of 
such  party  or  parties,  and  shall  be  recorded  at  length  in  a  well- 
bound  book  to  be  provided  and  kept  for  such  purpose  by  such  cor- 
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porate  authorities  or  judge  of  probate,  as  the  case  may  be.  Such 
statement  shall  specify  the  grouud  of  such  claim,  particularly 
descriSing  the  lot  or  lots  claimed ;  the  date,  as  near  as  may  be,  of 
the  occupation  of  such  lot  or  lots,  and  by  whom ;  what  improve- 
ments have  been  made  on  said  lot  or  lots,  and  the  value  thereof; 
and  that  such  lot  or  lots  are  now  actually  possessed  and  occupied 
by  such  claimant,  or  that  the  right  to  such  occupation  is  iu  the 
claimant,  if  such  lot  or  lots  be  occupied  by  another.''  The  two 
preceding  sections  are  originally  found  in  the  Act  of  December  12, 
1867  (Laws  4th  Sess.  61).  Other  sections  follow,  providing  for 
the  execution  of  said  trust  confided  to  the  probate  judge,  and, 
among  them,  section  16 :  '^  The  residue  of  lots  (after  conveying  to 
actual  occupants  as  aforesaid)  in  the  possession  of  the  corporate 
authorities  or  probate  judge,  as  the  ease  may  M,  and  unclaimed 
after  the  expiration  of  sixty  (60)  days,  it  shall  be  the  duty  of  the 
probate  judge  or  corporate  authorities,  as  the  case  may  be,  to  post 
up  notices,  or  cause  the  same  to  be  done,  in  at  least  four  public 
places  in  the  county  in  which  such  town  site  is  located,  at  least 
ten  days  before  sale,  that  he  will  offer  and  sell  at  public  sale  all 
of^  or  so  many  as  he  may  think  proper  of,  the  lots  that  may 
remain  unclaimed  at  the  time  advertised ;  and  that  all  lots,  hav- 
ing been  thus  advertised  and  oiTered  for  sale,  not  bringing  at 
least  the  minimum  price,  etc.,  shall  be  subject  at  any  time  there- 
after to  private  entry  at  the  minimum  price."  Originally  Act 
January  6,  1870  (I^aws  6th  Sess.  67). 

It  is  admitted  by  the  record  that  the  respondent,  plaintiff  iu 
the  action,  did  not  prove  what  may  be  called  the  ^'jurisilictional 
fiusts'^  authorizing  Probate  Judge  Hilger  to  make  the  deed  to 
her  predecessors,  February  20,  1872;  that  is,  she  did  not  prove 
that  the  acts  required  by  the  statutes  cited  above  as  prelimiuary 
to  and  conditions  of  the  issuance  of  such  dee<l,  had  been  per- 
formed. Appellant  contends  that  the  probate  judge  was  a  min- 
isterial and  not  a  judicial  oflBcer,  and  that  consequently  all  acts 
by  virtue  of  which  came  his  authority  to  make  the  gmnt  must 
be  affirmatively  proved  by  the  party  relying  upon  such  grant, 
and  cannot  be  presumed.  Whether  such  probate  judge  were 
strictly  a  ministerial  officer,  or  whether  he  were  endowed  with 
ft^m-judicial  functions  of  a  limited  nature,  is,  in  the  view  we 
take  of  this  case^  a  vital  matter;  and  we  will  pursue  the  iuves* 
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tigation  with  the  ultimate  solution  of  this  proposition  constantly 
ic  view.  Tiie  appellant  relies  upon  3Iing  v.  TrueU,  1  Mont. 
325;  EtluHirda  v.  Tracy,  2  Mont.  49;  Schnepd  v.  Mellen,  3 
Mont.  118;  and  GUy  of  Helena  v.  Albetioae^  8  Mout.  49  J.  We 
\vill  review  these  cases. 

In  the  first,  the  court  (Knowles,  J.)  say:  "The  law  confer- 
ring upon  the  probate  judge  the  power  to  enter  public  Juuds 
U|)on  which  any  town  is  located,  and  awarding  to  its  citizens 
town  lots  under  the  provisions  of  law,  does  not  purport  to  con- 
fer upon  him  any  judicial  powers.  The  power  is  conferred 
U)K)n  him,  and  not  upon  his  court.  He  is  simply  d  It^nated  as 
the  trustee  for  the  benefit  of  the  citizens  of  the  town.  His 
duties  in  allowing  entries  of  lots  are  prescribed  by  law,  and  he 
acts  in  a  ministerfal  capacity."  True,  the  "  law  conferring  u|>on 
him  the  power  to  enter  ptiblic  lands''  does  not  give  him  judicial 
authority.  The  law  referred  to  is  the  law  of  Congress  authoriz- 
ing the  grant  to  the  probate  judge.  It  is  not  objected  by  ap}>el- 
hnit  that  res|X)ndent  failed  to  prove  the  successive  and  necessary 
ste[)s  to  l)e  taken  by  the  probate  judge  to  obtain  patent  from 
the  Unital  Slates,  and,  in  fact,  these  steps  were  proved  on  the 
trial.  But  the  same  act  of  Congress  creating  the  trust  in  the 
probate  judge  provides  that  the  execution  of  such  trust  shall  be 
in  accordance  with  rules  and  regulations  to  be  prescribed  by  the 
legislative  authority  of  the  Territory;  and  when  the  case  of 
3Iing  v.  Truett  was  trie<l  in  the  District  Court,  and  heard  in  the 
Supreme  Court,  the  legislature  of  Montana  had  provided  for 
the  exei^ution  of  such  trust,  among  other  things,  as  follows:  "  In 
all  cases  where  there  is  a  dispute  or  contest  in  regard  to  the 
right  to  the  <leed  to  any  lot  or  lots,  the  probate  judge  .... 
shall  hear  the  testimony  relating  thereto;  and,  after  two  days' 
notice  of  such  time  and  place  of  hearing  given  to  each  and 
every  coutestant,  he  shall  proceed  to  hear  and  decide  such 
claims  in  accordance  with  the  principles  of  right  and  justice^ 
and  the  provisions  of  this  act;  ....  provided,  the  .  .  .  . 
judge  may  adjourn  from  time  to  time,  as  he  may  deem  just  for 
the  fair  adjudication  of  said  claim  or  claims."  (§  11,  Act  Dec. 
12,  1867,  Laws  4th  Sess.  62.)  Section  12  of  the  same  act  goes 
on  to  provide  fully  for  an  appeal  to  the  District  Court  by  any 
person  feeling  aggrieved   by  ''such  decittion;'*  and    provides 
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further:  "And  in  all  cases  the  pleadings  and  proceedings  there- 
after shall  be  governed  by  the  same  rules  applicable  to  actions 
originally  commenced  in  the  District  Court." 

Therefore,  although  the  act  of  Congress  conferred  no  judicial 
functions  upon  the  probate  judge,  as  held  in  Ming  v.  Truett^ 
supra,  the  act  of  the  legislative  assembly  of  the  Territory,  passed 
for  the  purpose  of  giving  effect  to  the  act  of  Congress,  and  carry- 
ing out  the  grant  for  the  benefit  of  the  inhabitants,  defines  the 
position  and  character  of  the  probate  judge  in  terms  which 
would  be  peculiarly  misapplied  to  a  strictly  ministerial  oi&cer. 
Our  views  as  to  the  judicial  or  ministerial  character  of  the  pro- 
bate judge,  as  to  the  subject-matter,  will  be  fully  developed  later 
in  this  opinion. 

Passing  to  the  case  of  Edwards  v.  Tracy,  supra,  we  find  a  con- 
test between  two  claimants  of  a  town  lot  in  the  town  of  Boze- 
man.  The  plaintiff  Edwards  claimed  by  virtue  of  a  deed  from 
the  probate  judge  dateil  about  July  1,  1870.  He  voluntarily, 
and  without  objection  by  the  defendant,  offered  in  evidence  an 
application  made  by  him  to  the  probate  judge,  for  the  purchase 
of  the  lot,  which  application  says:  "That  said  lot  is  vacant  and 
unclaimed  by  any  other  party ;  that  the  improvements  upon  said 

lot  consist  of ,  of  the  value  of dollars;  that  the 

value  of  said  lot  is  about  one  liuudred  dollars;  that  the  same  is 

now  occupied  by ;  that  the  right  to  the  possession  and 

occupation  is  in  the  said  Thos.  R.  Edwards."  The  deed,  which 
was  made  in  pursuance  to  this  application,  was  offered  in  evi- 
dence, and  admitted ;  for  which  action  of  the  court  the  defend- 
ant assigned  error,  which  assignment  was  by  the  Supreme  Court 
sustained.  It  will  be  observed  that  the  applicant  therein  based 
his  claim  to  a  deed  from  the  probate  judge  upon  his  alleged  right 
to  the  possession  and  occupation  of  the  lot,  and  not  upon  an 
actual  possession  and  occupation ;  and  be  states  his  reason  for 
his  alleged  right  to  possession,  viz.,  that  ''no  one  else  occupies 
the  same,  and  that  it  is  vacant."  He  thus  deliberately,  by  his 
own  affirmative  testimony,  in  introducing  the  application  to  pur- 
chase, confessed  himself  out  of  court ;  and  the  court  (Knowles,  J.) 
properly  say :  ''The  claim  to  enter  a  lot  by  one  out  of  possession, 
or  wUhoui  the  right  to  the  possession,  does  not  come  within  the  pur- 
view of  this  section  [referring  to  §  6,  above  cited].    The  appli- 
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cant  in  this  case  bases  his  right  to  the  possession  upon  the  fact 
that  no  one  else  occupies  the  same^  and  that  it  is  vacant.  These 
give  no  such  right  There  was  no  right  vested  in  the  trustee, 
who  was  in  this  case  Noble  [probate  judge],  to  make  a  convej* 
ance  of  a  lot  upon  such  an  application  as  the  one  presented  hj 
the  plaintiff  in  the  case/'  Tlie  opinion  up  to  this  point  is  suffi* 
cient  to  sustain  the  decision  of  the  Supreme  Couru  What  was 
afterwards  said  by  the  learned  judge  is  obiter  dicta,  and  we  do 
not  feel  that,  i«i  the  case  at  bar,  we  are  controlled  thereby, 
although  he  did  practically  say,  in  that  case,  obiter^  that  a 
plaintiff  in  ejectment,  relying  u{)on  such  probate  judge's  deed, 
must  affirmatively  prove  all  facts  giving  such  grantor  authority 
to  make  the  conveyance. 

The  case  of  Schnepd  v.  Mdlen,  supra,  was  a  contest  between 
rival  claimants  to  a  deed  from  the  probate  judge,  a  contest  origi- 
nally heard  and  determined  by  the  probate  judge,  and  thence 
appealed,  through  the  District  Court,  to  the  Supreme  Court. 
The  action  assumed  the  nature  of  one  to  quiet  title.  It  was 
tried  upon  an  agreed  statement  of  facts.  The  question  was  not 
raised  as  to  whether  a  party  in  ejectment,  holding  a  probate 
judge's  deed,  and  thereon  relying,  must  prove  the  authority  of 
his  grantor  to  make  the  deed.  The  matter  before  the  court  was 
the  construction  of  the  acts  of  the  respective  claimants,  as  those 
acts  were  presented  to  the  probate  judge,  and  as  to  which  claim- 
ant was  entitled  to  the  deed  from  the  probate  judge,  by  virtue 
of  the  facts.  The  point  ....  under  discussion  in  the  case  at 
bar  was  not  involved  in  Schnepd  v.  Mdlen.  In  that  case  the 
defendant  exhibited  in  evidence  the  facts  constituting  his  alleged 
possession  as  a  foundation  for  his  alleged  right  to  a  deed.  Those 
facts  were  dicing  some  post  holes  in  the  night  without  the 
knowledge  of  any  one  save  himself,  and  the  court  held  that  the 
alleged  possession  of  the  defendant  was  not  of  that  open,  actual, 
and  unequivocal  character  which  entitled  him  to  enter  the  lot^ 
as  against  an  eight  years'  uninterrupted  possession  by  the  plaintiff, 
his  adverse  claimant  to  the  premises. 

In  City  of  Helena  v.  Albertose,  supra,  the  court  (Bach,  J.) 
say:  ''When  the  probate  judge  undertook  to  establish  by  that 
map  [the  town-site  map]  a  street  over  lands  actually  occupied 
by  individuals  as  a  residence  when  the  entry  was  made  by  the 
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probate  jadge^  hin  act  was  in  conflict,  •  •  •  •  and  the  public  had 
no  right  as  against  such  an  occupant/'  The  court  elsewhere  in 
that  opinion  sajs :  ^*  Neither  the  laws  of  this  Territorj,  nor  the 
act  of  the  probate  judge,  could  deprive  any  person  of  the  land 
occupied  by  him  at  the  time  when  the  probate  judge  made  the 
entry  of  the  town  site,  and  give  such  land  to  one  who  was 
not  an  occupant  thereof  With  these  views  we  concur.  The 
appellant  seems  to  rely  upon  this  case  to  sustain  some  rights 
claimed  to  be  acquired  by  virtue  of  the  ancient,  transitory, 
placer  mining  possession  of  Emneller,  a  possession  which  ceased 
in  1873,  was  always  of  a  floating  character,  without  any  certain 
local  habitation,  and  which  was  sought  to  be  resurrected  in 
1887,  by  the  deed  from  him  to  Foote.  It  does  not  appear 
that  Emueller  ever  made  any  application  to  purchase  the  prem- 
ises from  the  probate  judge,  but  that  he  abandoned  all  posses- 
sion and  claim  thereto  for  fourteen  years.  This  matter  we 
disposeof  later;  but,  in  passing,  qucci'Cf  had  he  not  forfeited  all 
claim  by  his  laches?    (Com p.  Stats.  §  2017,  div.  5.) 

We  have  reviewed  the  former  utterances  of  this  court  upon 
the  matters  urged  in  appellant's  first  specification  of  error, 
because  he  has  zealously  pressed  these  four  cases  upon  our  con- 
sideration, and  because  there  is  contained  in  them  some  dicta, 
and  in  Mirig  v.  Trueii^  a  decision  which  is  in  conflict  with  the 
conclusion  we  have  reached  as  to  the  alleged  error  of  the  lower 
court  in  holding  that  the  deed  of  Probate  Judge  Hilgerto  Ming 
and  Wells  couveye<l  title  to  those  grantees,  as  far  as  the  purposes 
of  this  action,  and  the  position  of  defendant  therein,  are  con- 
cerned. We  will  say,  however,  before  going  into  that  matter, 
that  the  plaintiff  did  not,  in  the  case  at  bar,  voluntarily  put  her- 
self out  of  court  by  showing,  in  her  owi)  affirmative  testimony, 
that  she  had  no  right  whatever  to  the  premises,  as  did  the  plaint- 
iff in  Edwards  v.  TS'cusy  and  the  defendant  in  Schnepd  v.  MeUen. 
As  to  the  nature  of  the  functions  of  the  probate  judge,  in  the 
execution  of  a  town-site  trust,  the  Supreme  Court  of  Colorado 
(Beck,  C.  J.)  says :  "The  government,  instead  of  issuing  patents 
to  the  several  claimants,  and  instead  of  granting  the  tract  to  the 
territorial  organization,  trausferred  the  title  of  the  entire  tract 
to  the  judge  of  the  Probate  Court  of  Arapahoe  County,  in  trust 
for  the  parties  entitled  to  conveyances.    By  the  terms  of  the 
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grant  the  probate  judge  was  the  officer  and  representative  of 
both  the  federal  and  the  territorial  governments  in  the  disposal 
of  these  lands.  He  was  invested  with  functions  analogous  and 
similar  in  character  to  those  of  the  land  department  of  the  gen- 
eral government,  or  of  the  officers  of  a  State,  charged  with  the 
same  class  of  duties.  His  duties  involved  the  hearing  and  con- 
sideration of  testimony  concerning  the  rights  of  claimants,  and 
passing  upon  its  competency,  credibility,  and  weight.  It  also 
involved  judicial  trials  before  him,  in  certain  instances,  wherein 
he  was  required  to  render  judgments,  from  which  appeals  might 
be  prosecuted  to  the  Supreme  Court  of  the  Territory.^'  {Ander" 
son  V.  Bartehy  7  Colo.  265.)  This  language  might  have  as 
appropriately  been  written  of  the  character  of  the  probate  judge 
of  Montana,  under  the  provisions  of  sections  11  and  12,  Laws 
Fourth  Session,  62,  stipra. 

We  believe  that  the  correct  and  logical  construction  of  the 
trust  position  of  the  probate  judge  in  these  matters  is  that  it  is 
Qtum-judicial  in  its  character.  It  was  so  recognized  by  this 
court  in  Schnepd  v.  Mdlea^  supraj  in  which  case  this  court 
heard  an  appeal  from  an  adjudication  originally  made  by  the 
probate  judge  under  the  town-site  laws.  If  the  probate  judge 
originally  had  no  jurisdiction,  the  Supreme  Court  had  none. 
The  term  '^jurisdiction"  suggests  the  idea  of  a  judicial  tribunal 
in  which  it  is  to  be  exercised.  It  is  not  material  whether  the 
judicial  function  be  deemed  to  reside  in  the  probate  judge  indi- 
vidually, or  in  him  as  the  Probate  Court  of  the  Territory.  The 
probate  judge  "must  hear  the  testimony."  ''He  must  give 
notice  of  the  hearing  to  each  and  every  contestant."  "He  shall 
hear  and  decide  in  accordance  with  the  principles  of  right  and 
justice."  "His  action  is  called  an  'adjudication.'"  "An 
appeal  to  the  District  Court  is  provided  for."  "The  pleadings 
and  proceedings  shall  be  governed  by  the  same  rules  applicable 
to  actions  originally  commenced  in  the  District  Court"  These 
are  the  expressions  in  the  last-cited  act,  supra*  They  all  point 
irresistibly  to  the  intent  to  invest  the  probate  judge  with  quad' 
judicial  functions,  as  to  a  limited  subject-matter.  This  conclu- 
sion, arrived  at,  brings  promptly  to  our  aid  the  rule  of  law  that 
the  judgment  of  a  special  judicial  tribunal,  with  jurisdiction  to 
hear  and  determine  questions  of  fact  presented  to  it,  such  as  the 
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United  States  land  office,  is  conolasivey  when  brought  to  notice 
ia  a  collateral  proceeding. 

Mr.  Chief  Justice  Marshall,  early  in  the  history  of  the 
Supreme  Court  of  the  United  States,  in  speaking  of  acts  of  the 
land  office  of  the  State  of  North  Carolina,  said  in  the  case  of 
Polk's  Lessee  v.  Wendaly  9  Cranch,  87 :  "  The  law  for  the  sale 
of  public  lands  provides  many  guards  to  secure  the  regularity 
of  grants,  to  protect  the  incipient  rights  of  individuals,  and  also 
to  prot^t  the  State  from  imposition.  Officers  are  appointed  to 
snperintend  the  business,  and  rules  are  framed  prescribing  their 
duty.  The  rules  are,  in  general,  directory;  and,  when  all  the 
proceedings  are  completed  by  a  patent  issued  by  the  authority 
of  the  State,  a  compliance  with  these  rules  is  presupposed. 
That  every  prerequisite  has  been  performed  is  an  inference 
properly  deducible,  and  which  every  man  has  a  right  to  draw, 
from  the  existence  of  the  grant  itself.  It  would  therefore  be 
extremely  unreasonable  to  avoid  a  grant  in  any  court  for  ir- 
regularities in  the  conduct  of  those  who  are  appointed  by  the 
government  to  supervise  the  progressive  course  of  a  title  from 
its  commencement  to  its  consummation  in  a  patent.'^  In  Smelt* 
ifng  Co,  v.  Kemp,  104  U.  S.  640,  the  same  court  (Field,  J.) 
says:  ''In  the  course  of  their  duty  the  officers  of  that  depart- 
ment [the  land  department]  are  constantly  called  upon  to  hear 
testimony  as  to  matters  presented  for  their  consideration,  and 
to  pass  upon  its  competency,  credibility,  and  weight.  In  that 
respect  they  exercise  a  judicial  function,  and  therefore  it  has 
been  held  in  various  instances  by  this  court  that  their  judgment, 
as  to  matters  of  fact  pro[)erly  determinable  by  them,  is  conclu* 
sive  when  brought  to  notice  in  a  collateral  proceeding.  Their 
judgment  in  such  cases  is,  like  that  of  other  special  tribunals 
upon  matters  within  their  exclusive  jurisdiction,  unassailable, 
except  by  a  direct  proceeding  for  its  correction  or  annulment. 
The  execution  and  record  of  the  patent  are  the  final  acts  of  the 
oHioers  of  the  government  for  the  transfer  of  its  title,  and,  as 
they  can  be  lawfully  performed  only  after  certain  steps  have 
been  taken,  that  instrument,  duly  signed,  countersigned,  and 
sealed,  not  merely  operates  to  pass  the  title,  but  is  in  the  nature 
of  an  official  declaration  by  that  branch  of  the  government  to 
which  the  alienation  of  the  public  lands,  under  the  law,  is 
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iDtrasted,  that  all  the  requirements  preliminaiy  to  its  issne  have 
been  complied  with.  The  presumptions  thus  attending  it  are 
not  open  to  rebuttal  in  an  action  at  law.'' 

We  cite  these  cases,  not  so  much  to  illustrate  the  rule  laid 
down,  which  is  familiar  as  a  household  word,  as  to  make  mani- 
fest the  reason  on  which  the  rule  rests,  a  reason  which  logically 
results  in  our  conclusion  that  the  probate  judge,  under  the  terri- 
torial laws,  was  invested  with  the  judicial  powers,  as  above  indi- 
cated. Therefore,  when  a  deed  from  him  is  relied  upon  for  title 
in  an  action  of  ejectment,  it  is  entitled  to  the  presumptions  of 
regularity  in  its  favor,  as  against  a  defendant  such  as  the  appel- 
lant herein,  claiming  under  an  alleged  deed  from  the  same  com- 
mon source  of  title,  issued  fifteen  years  later,  without  requiring 
from  the  elder  grautee  affirmative  proof  of  the  preliminary  steps 
conferring  authority  to  make  the  grant. 

But  the  appellant  urges  that  he  is  within  an  exception  to  the 
rule.  He  cites  the  portion  of  the  law  *Hhat  any  act  of  said 
trustee  [probate  judge],  not  made  in  conformity  to  the  rules  and 
regulations  herein  alluded  to,  shall  be  void."  We  recur  again 
to  the  opinion  of  Chief  Justice  Marshall,  supra:  **  But  there  are 
some  things  so  essential  to  the  validity  of  the  contract  that  the 
great  principles  of  justice  and  of  law  would  be  violated  did 
there  not  exist  some  tribunal  to  which  an  injured  party  might 
appeal,  and  in  which  the  means  by  which  an  elder  title  was 
acquired  might  be  examined."  The  opinion  then  goes  on  to 
state  how  and  why  such  investigation  should  be  in  a  court  of 
equity,  and  concludes:  "In  general,  then,  a  court  of  equity  is 
the  more  eligible  tribunal  for  these  questions,  and  they  ought 
to  be  excluded  from  a  court  of  law.  But  there  are  cases  in 
which  a  grant  is  absolutely  void ;  as  where  the  State  has  no  title 
to  the  thing  granted,  or  where  the  officer  had  no  authotity  to  issue 
the  grantJ'  The  italics  are  ours.  Upon  this  exception  appel- 
lant rests.  The  case  of  PoWs  Lessee  v.  Wendal  was  exhaustively 
reviewed  in  the  opinion  of  Mr.  Justice  Field,  cited  mipra  (Smdi^ 
ing  Co,  v.  Kemp),  and  this  exception  there  treated  by  him  as 
follows:  ''So,  also,  according  to  the  doctrine  in  the  cases  cited, 
if  the  patent  he  issued  without  authority,  it  may  be  collaterally 
ini{)eachcd  in  a  court  of  law.  This  exception  is  subject  to  the 
qualification  that  when  the  authority  depends  upon  the  existence 
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of  particalar  facts,  or  upon  the  performanoe  of  certain  antecedent 
acts,  and  it  is  the  duty  of  the  laud  department  to  ascertain  whether 
the  facts  exist,  or  the  acts  have  been  performed,  its  determination 
is  as  conclusive  of  the  existence  of  the  authority  against  any  col- 
lateral attack  as  is  its  determination  upon  any  other  matter 
properly  submitted  to  its  decision/'  (See,  also,  cases  there  cited.) 
This  last  utterance  concludes  us,  in  our  opinion.  The  authority 
of  the  probate  judge  did  depend  upon  the  existence  of  certain 
fiicts.  It  was  his  duty  to  ascertain  whether  these  facts  existed. 
His  determination  is  evidenced  by  his  deed,  and  the  same  is  con- 
clusive against  collateral  attack.  (SmiUi  v.  IHpe,  3  Colo.  187.) 
It  was  therefore  not  error  to  admit  in  evidence  the  deed  from 
Probate  Judge  Hilger  to  Ming  and  Wells,  and  the  District 
Court  correctly  found  that  said  deed  vested  a  legal  title^  which 
had  come  by  mesne  conveyances  to  the  plaintiff,  good  as  against 
the  defendant,  for  the  purposes  of  this  action  of  ejectment.  (See, 
also,  Sherry  v.  Sampaoriy  11  Kan.  611.) 

That  the  consideration  named  on  the  face  of  the  deed  is  less 
than  the  legal  one  is  not  material.  The  consideration  upon  the 
face  of  a  deed  is  not  conclusive.     {Pollys  Lessee  v.  Wendaly  supra.) 

The  objection  that  the  deed  was  not  made  by  N.  Hilger  as 
probate  judge  is  not  well  founded.  He  described  himself  in  the 
deed  as  "N.  Hilger,  Probate  Judge  of  Lewis  and  Clarke  County, 
Montana  Territory,"  and  executed  it,  "N.  Hilger,  Probate 
Judge.''     (See  Smith  v.  Pipe,  3  Colo.  187.) 

Our  conclusion  above  reached,  as  we  have  hereinbefore  inti- 
mated, disposes  of  the  major  part  of  appellant's  assignments  of 
error.  It  also  disposes  of  the  objection  to  the  original  town-site 
plat,  the  Wheaton  plat.  That  plat  was  incomplete,  in  the 
absence  of  its  field  notes;  but  it  amply  appears  from  the  evi- 
dence that  it  was  the  official  plat,  and  the  only  official  plat,  of 
the  town  site,  from  its  due  approval  and  filing,  in  1869,  until  it 
was  superseded  by  the  Mclntire  plat  in  1885.  It  appears  that 
the  deed  in  question  was  made  by  it,  as  were  all  deeds  in  the 
town  site  for  a  period  of  seventeen  years.  If  the  plat  were 
insufficient  and  incomplete,  there  would  seem  \o  be  here  an 
opportunity  for  the  application  of  the  maxim,  communis  error 
faeUjus. 

The  testimony  proffered  by  appellant,  that  the  portion  of  the 
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earth's  surfaoe  indicated  in  the  Wheaton  plat  as  lots  1,  2,  and  H, 
in  block  417,  is  geographically  different  from  the  premises 
described  by  the  same  designation  in  the  Mclntire  plat,  was 
properly  excluded,  as  the  pleadings  admit  that  the  ground 
demanded  by  plaintiff,  and  claimed  and  held  by  the  defendant, 
is  the  same.  The  answer  does  not  allege  that  the  premises 
claimed  by  defendant  are  located  elsewhere  than  those  described 
by  the  complaint.  A  description  of  lots  in  a  town  site  which 
has  been  officially  platted  and  surveyed  by  the  number  of  lots 
and  block  is  a  sufficient  description  of  the  locus  in  quo,  (2 
Devlin  on  Deeds,  §  1020,  n.  2.)  If  we  be  correct  in  the  conclu- 
sion expressed,  then  the  deed  from  Probate  Judge  Clements  to 
Footers  predecessors.  May  10, 1887,  was  a  nullity,  the  predecessor 
of  the  grantor  having  years  before  parted  with  the  whole  title, 
and  that  deed  was  properly  excluded.  The  deed  from  EmucUer 
to  Foote,  May  10,  1887,  and  the  evidence  of  Emueller's  float* 
ing  and  abandoned  possession  fourteen  to  sixteen  years  prior  to 
said  deed,  shares  the  same  fate.  This  disposes  of  the  errors  as 
specified. 

Be  it  understood  that  we  do  not  hold  that  the  deed  from  Pro- 
bate Judge  Hilger  to  Ming  and  T\^ells  is  above  or  beyond  attack, 
but  that  such  attack  must  be  made  in  an  equitable  action  for 
that  purpose,  and  not  in  the  law  action  of  ejectment.    We  draw 
once   more  from  the  wealth  of  learning  in  Polios  Lessee  v. 
Wendaly  supra:  ^'  On  an  ejectment,  the  pleadings  give  no  notice 
of  those  latent  defects  of  which  the  party  means  to  avail  him- 
self; and,  should  he  be  allowed  to  use  them,  the  holder  of  the 
elder  grant  might  often  be  surprised.     But  in  equity  the  specific 
points  must  be  brought  into  view;  the  various  circumstances 
connected  with  those  points  are  convsidered;  and  all  the  testi- 
mony respecting  them  may  be  laid  before  the  court.     The  defects 
in  the  title  are  the  particular  objects  of  investigation,  and  the 
decision  of  a  court  in  the  last  resort  upon  them  is  decisive.     The 
court  may,  on  a  view  of  the  whole  case,  annex  equitable  conditions 
to  its  decree,  or  order  what  may  be  reasonable,  without  absolutely 
avoiding  a  whole  grant."     The  defendant  below  did  not  set  up  an 
equitable  defense  in  the  nature  of  a  crosa-complaint,  nor  did  he 
change  the  strict  legal  character  of  the  action.     We  may  take  his 
own  expressive,  if  not  altogether  el^ant,  language  used  on  the 
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ftigamenty  and  let  him  abide  by  the  position  as  be  annoanoes  it, 
that  'Hhe  action  is  a  square-toed  one  of  ejectment."  If  he  desired 
to  avail  himself  of  the  equitable  defense  suggested,  he  should  have 
set  up  the  same  in  his  answer  with  as  much  detail  as  if  it  were 
an  original  bill  in  equity.  {Lestrade  v.  Baiih,  19  Cal.  671; 
Davia  v.  DaviSy  26  Cal.  39;  85  Am.  Dec.  157,  aud  cases  there 
dted;  MUlery.  Fulton,  ^1  Cal.  146;  Kenifidd  v.  HayeSy  67  Cal, 
410 ;  Lamme  v.  Dodson,  4  Mont.  560.)  Not  having  done  so, 
the  judgment  of  the  lower  court  is  correct,  and  that  judgment 
and  the  order  denying  a  new  trial  are  each  affirmed. 

Habwood,  J.,  concurs.  Blake,  C.  J.,  did  not  sit  in  the 
case,  or  participate  in  the  decision,  for  the  reason  that  he  had 
acted  as  judge  on  the  trial  of  the  case  below. 


STATE  EX  BEL.  THOMPSON  v.  KENNEY,  Auditor. 

ICahdamtb — nearing  of  Vie  afplieniitm — Fleading^.—Vn^ej  Bectkni  575  of  the 
Code  of  Civil  Prooednre,  relattng  to  writs  of  mandato,  it  is  no  ground  for  the 
rofiiial  of  &  writ  of  mandate  that  certain  specific  facts  alleged  in  the  respondent's 
answer  were  not  denied  in  the  relator's  replication,  wliere  the  pleailiugB  raised 
questions  of  law  only,  and  where  relator  relied  upon  the  facta  alleged  in  his  aiB- 
dftTit,  and  exiyresslj  admitted  by  reapoodeut's  answer,  as  ground  for  the  relief 
which  he  prayed  for. 

MiSDAXUB  TO  State  Avpitob ->C2aim«  agamrt  the  Slite, — In  an  action  for  a  writ 
of  mandate  brought  by  relator,  a  member  of  the  leKislatire  assembly,  against  the 
auditor  of  the  State,  to  require  him  to  audit  and  settle  relator's  claim  against  the 
atate  for  his  compensation  and  mileage  as  a  member  of  the  House  of  liepresenta- 
tives,  and  to  issue  him  a  certificate  therefor,  as  provided  in  section  121,  fifth 
diyislon  of  the  Compiled  Statutes,  where  it  was  allogrcd  in  respondent's  answer 
that  another  person  held  a  certificate  of  election  to  the  same  office  which  relator 
elaimed  to  he  occupying,  and  it  did  nf)t  appear  that  a  contest  of  the  eleetion  of 
relator  was  pending  in  the  bouse  of  which  he  claimed  to  he  a  member.  Held, 
that  upon  sufficient  prima  facie  eridence  of  relat!>r's  mombttrship  of  the  Hous« 
of  BepresentatiTes  of  ibis  State  he  won  Id  be  entitled  to  the  relief  asked  for. 

I — Consiituikmal  lato — CeriiJU'atf  of  eleftion^CaiuaMing  board. — The 
act  of  Congress,  approved  February  2,  1889,  enabling  the  i)eopl6  of  Montana  and 
other  Territories  to  form  and  adopt  State  p:ovcrnmf-nts.  provides  in  section  8 
that :  **....  At  the  elections  provided  for  in  this  section  the  qnalifled  voters 
of  said  proposed  States  shall  vote  directly  for  or  against  the  proposed  constitu- 
tion  The  returns  of  said  elections  shall  be  made  to  the  secretary  of  each 

of  Hdd  Territories,  who,  with  the  governor  and  chief  Justice  thereof,  or  any  two 
#f  them, shall  cauTass  the  same  .  .  .  ."  8i«ction  9  provides :  ".  .  .  •  and  until 
said  State  officers  are  elected  and  qualified  under  the  provisions  of  each  constitu- 
tion, and  the  States,  respectively,  are  admitted  into  the  Union,  the  territorial 
offioett  shall  continae  to  disoharga  the  duties  of  their  respective  offices  in  ca«|i 
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of  Mid  Territoiiei.''  Beetton  94  proTidei:  **Tliat  Ihe  eomititaiioiiil  oonTei^ 
tioiu  may,  by  ordinance,  proTide  for  the  elaoftion  of  offioerafor  full  State  goreni> 
nientii,  including  memben  of  the  legiHlittnres  .  •  •  •  and  all  lawi  in  force  made 
by  said  Territoriea,  at  the  time  of  tlieir  adminioB  into  the  Union,  thai!  be  in 
force  in  said  Statea,  except  aa  modified,  or  changed  by  thia  act  or  by  the  conati- 
tnttons  of  tlio  States,  respectively."  Kection  85  proTides:  "That  all  acts  or 
parts  of  acta  in  conflict  with  the  provisions  of  this  act,  whether  passed  by  the 
leginIatHres  of  said  Territories  or  by  Congress,  sie  hereby  repealed."  Seotioa 
zi.,  "Schedule,*'  section  1,  of  tlie  State  constitntion,  pruvides  that:  "All  laws 
eiiiicted  by  the  legiHlative  a«8eml)ly  of  tlie  Territory  of  Montana,  and  in  force 
at  the  time  the  State  shall  be  admitted  into  the  Union,  and  not  inconsistent  with 
this  constitution  or  the  conMtitntion  or  laws  of  the  United  States  of  Americat 
shall  be  and  remain  in  full  force  as  the  laws  of  the  State  nntil  altered  or  repealed, 
or  until  they  expire  by  tlieir  own  limitation.''  Tlie  fifth  paragraph  of  ordinance 
II.,  referred  to  in  section  17  of  the  "Schedule,"  and  adopted  with  the  oonstitn- 
iion,  reqnires  tliat  the  returns  of  said  electicms  for  the  adoption  or  rejection  of 
Ihe  cooHtitution  "shall  be  made  to  the  secretary  of  the  Territory,  who,  with  the 
gnvernnr  and  the  chief  Justice  of  the  Territory,  or  any  two  of  them,  ahall  const^ 
tnte  a  board  of  canyassefs,  who  sliall  meet  ....  and  canfias  the  TOtes  so  cast* 
and  declare  the  result."  The  eighth  paragraph  of  the  same  ordinance  proTides 
that  the  Totes  for  all  State  ofAcers,  meiulers  of  the  legislatiTe  assembly,  and  dis- 
trict Judges,  slinll  be  returned  and  cauTiissed  "in  the  same  manner  and  by  the 
same  board  as  is  the  vote  upon  the  constitution."  A  statute  of  the  Territoiy, 
existing  prior  to  the  enal)ling  act  and  prior  to  the  adoption  of  the  oonstitntion, 
provided  tliat  tlie  canvass  of  the  votes  cast  for  members  of  the  legislative  assembly 
should  be  made  by  the  boards  of  county  commiMioners  of  the  respective  conntici 
in  the  Territ<iry,  and  oertifloateA  ot  election  issned  by  the  clerk  of  the  board  of 
eonutr  ctmimiHHiotiers.  ffrld,  that  this  statute  was  in  oonfliot  with  the  said  set 
of  Coiigi-eiM  and  the  oonntitution  of  tlie  State  and  did  not  remain  ia  force  aftsr 
the  adoption  thereof.  Ht'fd,  a//«s.  that  the  board  of  eanvassets  provided  for  in 
tlie  flftli  paragraph  of  ordinance  II.,  was  the  legally  oonstitnted  canvassing 
board  to  canvasa  the  votes  for  members  of  the  legislative  assembly  and  to 
declare  tlie  result  Heldt  a  be,  that  a  certificate  of  electioB  issned  1^  said  board 
of  oauvaxsers  was  prima  facie  evidence  of  relator's  membeFship  in  the  House  of 
Bttpresentatives  of  tiiis  State. 

Obdikavob — Fttrof  snd  tffed  <is  eoni4itHti'mnl  jw^tigiati, — An  ordinance,  framed 
and  adopted  by  tiie  constitutional  convention,  and  appended  to  the  constitntion, 
and  with  it  adopted  by  the  people,  has  the  aame  foroe  and  effect  aa  a  oonstitii- 
tional  proviHion. 

Same— J^^cll  xtprm  stntut^,  —  The  effect  of  an  ordinaaee  npon  the  statnts  is  to 
change  and  modify  ito  provisions  so  far  as  it  is  neoewaiy  to  give  the  provisioni 
of  the  orditiance  full  scope  and  effect. 

Statttobt  Constbucixon— I>«fy  of  ati^t 'or.  ~ The  eompensatioii  of  members  of 
the  leginlatire  asHemUy  is  fixed  by  law  (Const,  art.  t.  {  S)  and  the  duty  of  the 
State  auditor  aa  defini  d  by  section  121,  fifth  division  of  the  Compiled  Statntsi, 
is  therefore  not  affected  by  the  provisions  of  section  90,  article  viL  of  the  Con- 
stitution, creatiti}(  a  board  of  examiners,  and  providing  that  "  no  claima  against 
tlie  State,  except  saKries  and  compenttation  of  ofiBoers  fixed  by  law,  ahall  be 
passed  npon  by  the  ii*giOative  assembly  withont  first  having  been 
and  acted  npon  by  said  Ixiai'd." 

Original  proceeding.    Application  for  writ  of  mandamus. 

E.  D.   Weed,  McCatcJieon  &  Mclnti/re,  and  3.  A.  BalUd, 

relator. 
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The  rigbt  to  mandamus  in  the  case  presented  is  unquestioned. 
{Folder  y.  Peiroe,  2  Cal.  166;  Sfetfe  v.  Wedm,  4  Neb.  216; 
Thomas  v.  OwenSy  4  Md.  190.)  If  relator  is  entitled  to  compen- 
sation for  services  as  claimed,  the  amount  is  fixed  by  law,  and 
the  auditor  does  not  exercise  judicial  functions  in  auditing  it, 
(Comp.  Laws,  p.  625,  §  121;  Fowler  v.  Peirce,  supra;  Const. 
art.  V.  §  5.)  The  constitutional  convention  was  authorized  by 
act  of  Congress,  approved  February  22,  1890,  "to  form  State 
governments.''  (Sess.  Laws,  16th  Sess.  §  4,  p.  64.)  It  was  also 
empowered  to  "  provide  for  election  of  officers  including  legisla- 
tive."   (Sess.  Laws,  16th  Sess.  §  24,  p.  73.) 

The  act  further  provided  **  that  all  laws  in  force  made  by  the 
Territory  at  the  time  of  admission  should  be  in  force  as  laws 
of  the  State,  except  as  modified  and  changed  by  this  act  or  by 
the  constitution.  (Sess.  Laws,  16th  Sess.  §  24,  p.  73.)  Prior 
to  the  adoption  of  the  constitution,  the  county  commissioners  were 
the  final  canvassing  board,  so  far  as  the  election  of  members  of 
the  legislature  was  concerned,  and  hence  the  certificate  mentioned 
in  sections  1033  and  1325,  fifth  division.  Compiled  Statutes, 
emanated  from  that  board,  and  was  issued  by  the  clerk  thereof. 
(Comp.  Stats.  §  1033,  p.  930.)  The  ordinance  adopted  by  the 
constitutional  convention  change<l  this  and  made  the  governor, 
chief  justice,  and  secretary  of  the  Territory  such  final  canvassing 
board,  with  power  to  declare  the  result.  (Subds.  6,  8,  Ordi- 
nance.) The  house  is  judge  of  the  election  returns  and  qualifi- 
cations of  its  members.  (Const,  art.  v.  §  9.)  Its  action  under 
this  provision  of  the  constitution  is  judicial  and  final.  (People 
V.  Mahaney,  13  Mich.  491 ;  Flint  &  F.  P.  R.  Co.  v.  Woodhull, 
26  Mich.  99;  12  Am.  Rep.  233;  Illinois  Cent.  R.  R.  v.  Wren, 
43  111.  77;  Bedard  v.  HcUl,  44  111.  91 ;  Grob  v.  Oushman,  45 
111.  119;  Rockford  R.  R.  Cb.  v.  Lynch,  67  111.  149;  Cooley's 
Constitutional  Limitations  [5th  ed.],  n.  1,  p.  159.)  It  is  the 
right  and  duty  of  the  court  to  take  judicial  notice  of  the  journal 
of  the  legislature.  {People  v.  Mahaney,  supra?^  In  all  cases 
of  this  kind  the  law  is  ^'that  where  there  has  been  an  authorized 
election  for  the  office  in  controversy,  the  certificate  of  election 
which  is  sanctioned  by  law  or  usage  is  the  prima  facie  written 
title  to  the  office,  and  can  be  set  aside  only  by  a  contest  in  the 
forms  prescribed  by  law.''    {Kar  v.  Tr^o,  47  Pa.  St.  292. ' 
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See  discussion  in  Be  StfJseSf  and  especially  argnmcnt  of  Senator 
Saulsbury,  2  Cong.  Reo.  pt.  5,  43d  0>ng.  1st  Sess.  p.  4325,  et 
9eq.;  Argument  Senator  Morton,  2  Cong.  Bee.  pt.  5,  43d  Cong. 
1st  Sess.  p.  4287,  et  seq.;  Argument  Senator  Hamilton^  2  Cong. 
Bee.  pt.  6,  p.  323.) 

Henri  J.  Haskell,  Attoraey-General,  for  the  State,  Respondent. 

Habwood,  J. — This  action  was  commenced  in  this  court  on 
the  seventeenth  day  of  January,  A.  D.  1890,  by  filing  the  re- 
lator's affidavit,  upon  which  he  prayed  for  the  issuance  of  a 
writ  of  mandate  directed  to  Edwin  A.  Kenney,  auditor  of  the 
State  of  Montana,  commanding  him  to  forthwith  audit  and  settle 
and  issue  relator  a  certificate  for  a  certain  alleged  claim  in  favor 
of  relator  against  the  State  of  Montana  in  the  sum  of  three 
hundred  and  thirty-nine  dollars,  for  mileage  and  pei*  diem  for 
attendance  as  a  member  of  the  House  of  Representatives  of  the 
legislative  assembly  of  the  State  of  Montana. 

The  affidavit  of  the  relator  recites  the  following  facts :  "Tliat 
affiant,  William  Thompson,  is  over  twenty-five  years  of  age, 
now  is,  and  has  been  for  more  than  twenty-five  years  last  jiost, 
a  resident  of  the  Territory  and  State  of  Montana,  and  for  three 
years  last  past  has  been  a  resident  of  the  county  of  Silver  Bow; 
the  said  county  being  one  of  the  representative  di.stricts  of  the 
State  of  Montana.  That  at  the  election  held  in  the  Territory 
of  Montana  on  the  first  Tuesday  of  October,  A.  D.  1889,  under 
the  provisions  of  an  act  of  Congress  entitled  '^Au  act  to  provide 
for  the  division  of  Dakota  into  two  States,  and  to  enable  the 
people  of  North  Dakota  and  South  Dakota,  Montana,  and 
Washington,  to  form  State  constitutions  and  State  governments, 
and  be  a<lmitted  into  the  Union  on  an  equal  footing  with  the 
original  States,  and  to  make  donations  of  public  lands  to  such 
States,*'  approved  February  22,  1889,  and  as  further  provided 
for  by  the  constitution,  ordinances,  and  scliedule  framed  by  the 
constitutional  convention  for  the  State  of  Montana,  and  adopted 
by  the  people  thereof,  the  relator,  William  Thompson,  was  a 
candidate  for  election  to  the  office  of  representative  in  the  l^isla- 
tive  assembly  of  the  State  of  Montana  from  said  representative 
district,  composed  of  the  county  of  Silver  Bow,    That  relator  was 
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voted  for  at  said  election,  and  was  elected  to  the  office  of  representa- 
tive from  said  district.  That  the  returns  of  said  election  were  made 
by  the  various  judges  of  election  in  said  district  to  the  cleric  of  said 
Silver  Bo'w  County,  and  that  fifteen  days  thereafter  the  chairman 
of  the  board  of  county  commissioners  of  said  Silver  Bow  County, 
takiii!^  to  his  assistance  two  officers  of  said  county,  canvassed  the 
returns  of  said  election,  and  declared  the  result  thereof,  so  far 
as  ct)unty  officers  were  concerned;  and  that,  so  far  as  the  mem- 
berh  of  the  legislative  assembly  were  concerned,  the  returns  of 
said  election  were  made  to  the  secretary  of  the  Territory  of 
Montana.  That,  thirty  days  after  said  election,  all  votes  for 
the  members  of  the  legislative  assembly  were  canvassed  by  the 
governor,  chief  justice,  and  secretary  of  the  Territory  of  Mon- 
tana, who  then  and  there  found,  ascertained,  declareil,  and  certi- 
fied that  the  affiant,  William  Thompson,  was  duly  elected  to  the 
House  of  Representatives  of  the  legislative  assembly  of  Montana 
as  a  member  thereof;  and  that  the  said  governor  and  secretary 
of  the  Territory  of  Montana  delivered  to  affiant  a  certificate, 
over  their  hands  and  seal  of  said  Territory,  certifying  and  de- 
claring that  at  such  election  aforesaid  affiant  had  been  elected  a 
member  of  the  House  of  Representatives  of  the  said  legislative 
assembly.  That  on  the  twenty-third  day  of  November,  A.  D. 
1889,  at  twelve  o'clock  noon,  pursuant  to  the  proclamation  of  the 
governor  of  Montana,  the  legislative  assembly  of  the  said  State 
was  convened,  and  affiant  appeared  at  the  capital  of  the  State 
at  that  time,  and  in  conjunction  with  twenty-nine  other  persons, 
who  had,  as  aforesaid,  been  ascertained,  declared,  and  certified 
by  the  aforesaid  canvassing  board,  composed  of  the  governor, 
secretary,  and  chief  justice  of  the  Territory  of  Montana,  to  have 
been  elected  from  the  various  representative  districts  in  said 
State,  did  meet  as  the  House  of  Representatives  of  the  State  of 
Montana,  at  the  capital  of  said  State,  and  in  the  place  by  them 
and  the  auditor  of  said  State  agreed  upon,  of  which  place  of 
meeting  previous  public  notice  had  been  given.  That  then  and 
there,  in  a  room  provided  for  that  purpose,  the  relator  and  said 
twenty-nine  other  persons  convened,  and  were  called  to  order 
by  the  auditor  of  the  State  of  Montana,  and  thereupon  the  said 
thirty  members  proceeded  to  qualify  and  organize  the  House  of 
Representatives  of  the  legislative  assembly  of  the  State  of  Mon- 
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tana,  by  the  election  of  Aaron  C.  Witter,  one  of  said  memlx^re, 
as  speaker  of  the  House  of  Kepresentaiives,  and  Benjaniiii  Web- 
ster as  cliief  clerk  thereof.  Tliat  such  proceedings  were  then 
and  there  ha<l  by  the  meml)ers  of  said  house  as  that  a  committee 
thereof  was  appointed  on  credentials,  to  which  committee  the 
said  thirty  members  presented  severally  a  certificate  signed  by 
the  governor  and  secretary  of  Montana,  and  over  the  seal  of  the 
Territory  of  Montana,  certifying  and  declaring  that  each  of  them 
had  been  duly  elected  members  of  the  House  of  Representatives 
of  the  Iej::islative  assembly  of  the  State  of  Montana.  That  said 
committee  on  credentials  then  and  there  reported  to  the  said 
house  that  the  said  thirty  members  aforesaid,  including  affiant, 
were  duly  elected  members  of  the  House  of  Representatives  of 
the  legislative  assembly  of  the  State  of  Montana,  and  entitled  to 
s^ts  therein,  which  said  repoi-t  was  approved  and  adopted  by 
the  said  house.  That  thereafter  the  said  house  continued  to  sit 
from  day  to  day,  from  that  date,  to  wit,  November  23,  A.  D. 
1889,  to  the  date  of  the  signing  of  affiant's  affidavit,  to  wit, 
January  16,  A.  D.  1890;  and  that  affiant  has  attended  said 
sessions,  from  that  time  until  the  date  of  making  this  affidavit, 
as  a  member  of  said  House  of  Representatives,  except  on  the 
thirteenth  day  of  January,  A.  D.  1890.  That  affiant  traveled 
the  distance  of  seventy-five  miles  in  going  by  the  nearest  usually 
traveled  route  from  his  residence  to  the  capital  of  said  State  to 
attend  said  legislative  assembly.  That  on  the  said  twenty-third 
day  of  November,  A.  D.  1889,  the  affiant  and  all  of  the  said 
twenty-nine  members  took  the  oath  prescribed  by  the  consti- 
tution of  the  State  of  Montana  as  members  of  the  legislative 
assembly  of  the  State  of  Montana,  and  that  the  said  thirty  mem- 
bers have  attended  upon  the  various  sessions  of  the  said  house. 
That  on  the  sixteenth  day  of  January,  A.  D.  1890,  affiant  pre- 
sented to  Edwin  A.  Kenney,  who  was  then  the  auditor  of  the 
State  of  Montana,  at  his  office,  an  account  against  the  State  for 
his  services  and  attendance  as  a  member  of  the  house  aforesaid, 
at  the  rate  of  six  dollars  per  day,  and  for  mileage  at  the  rate  of 
twenty  cents  per  mile  for  the  distance  traveled  as  aforesaid,  as 
provided  by  law,  and  requested  the  said  auditor  to  audit  and 
settle  the  said  claim,  and  give  affiant  a  certificate  thereof;  but  to 
audit  and  settle  said  claim,  or  give  affiant  a  certificate  thereof, 
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or  any  part  thereof,  the  said  aaditor  did  then  and  there  refuse^ 
nor  would  the  said  auditor  approve  said  daim'^  or  any  part 
thereof/'  To  which  affidavit  affiaut  attaches  an  account  as 
"  Exhibit  A/'  which  he  verifies  as  a  copy  of  the  said  account 
presented  to  said  aaditor,  and  referred  to  in  his  affidavit. 

Upon  this  showing  an  alternative  writ  of  mandate  was  issued 
out  of  this  court  requiring  the  said  Edwin  A.  Kenney,  auditor 
of  the  State  of  Montana,  to  forthwith  audit  and  settle  said  claim 
against  the  treasury  of  the  State  of  Montana,  and  give  to  said 
William  Thompson  a  certificate  thereof,  or  to  show  cause  before 
this  court  at  ten  o'clock  a.  m.,  January  20,  A.  D.  1890,  why  he 
bad  not  done  so.  To  this  process  the  respondent  made  his  veri- 
fied answer^  wherein  he  expressly  admitted  in  detail  all  the 
affirmative  allegations  set  forth  in  the  relator's  affidavit ;  but  in 
addition  to  such  expreas  admissions  the  respondent  alleged  other 
matters  as  follows :  **  Defendant  further  says,  that  in  the  county 
of  Silver  Bow,  which  is  a  representative  district,  ten  persons 
were  apportioned  to  be  elected  members  of  the  House  of  Repre- 
sentatives. That  as  to  the  election  of  five  of  said  persons  no 
controversy  has  arisen ;  but  as  to  the  said  relator,  and  four  of 
his  colleagues  sitting  with  him  in  the  house  aforesaid,  a  contro* 
versy  as  to  their  election  has  arisen ;  and  unless  they  are  prima 
fade  members  of  such  house,  and  entitled  to  act  therein,  no 
quorum  has  been  present  in  said  house,  and  the  organization 
thereof  has  been  without  legislative  validity.  That  the  said 
house  is  composed  of  thirty  members,  whose  muniment  of  title 
is  the  ascertainment,  declaration,  and  certificate  of  the  canvassing 
board,  consisting  of  the  governor,  chief  justice,  and  secretary  of 
the  Territory  of  Montana,  as  provided  in  ordinance  No.  II. 
passed  by  the  constitutional  convention  of  the  State  of  Montana. 
That  on  the  twenty-third  day  of  Noveml>er,  A.  D.  1889,  twenty- 
four  persons,  from  various  representative  districts  in  the  State 
of  Montana,  who  had  been  ascertained  and  declared  to  have 
been  elected  members  of  said  House  of  Representatives  by  the 
governor,  chief  justice,  and  secretary  aforesaid,  under  said  ordi- 
nance of  the  constitution,  did  meet  at  another  place  in  the  capi- 
tal of  said  State,  and  five  members  from  the  county  of  Silver 
Bow,  one  of  whom  assumed  to  have  been  elected  in  lieu  of 
TClator,  met  with  said  members  last  aforesaid,  and  having  been 
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declared  not  elected  by  the  said  canvassing  boards  provided  for 
in  said  ordinance,  did  nevertheless  assume  to  be  members  of  th^ 
House  of  Representatives,  and  did  then  and  there  present,  as 
their  muniment  of  title  to  said  office,  each  a  certificate  signed 
bj  the  county  clerk  and  recorder  of  Silver  Bow  County,  over 
his  seal,  certifying  and  declaring  that  such  person  was  elected 
one  of  the  representatives  of  the  district  of  Silver  Bow  County, 
as  representative  in  said  house/'  To  the  foregoing  new  matter, 
set  forth  by  respondent,  the  relator  filed  his  replication  as  foi* 
lows:  Firdf  the  relator  'denies  that  any  controversy  has  arisen 
as  to  his  election  and  the  election  of  four  of  his  colleagues  from 
the  county  of  Silver  Bow,  &s  set  forth  in  said  answer;  ^eeond^ 
avers  that  at  the  time  the  said  house  was  organized,  and  when 
said  house  passed  upon  the  report  of  the  committee  on  creden- 
tials, as  set  forth  in  relator's  application,  a  quorum  of  said  house 
was  present,  and  acted  therein."  The  parties  rested  their  cam 
upon  the  allegations,  admissions,  and  denials  in  the  pleadings 
above  set  forth,  and  upon  the  questions  raised  therein  the  case 
was  argued,  and  submitted  to  the  court  for  decision. 

At  the  commencement  of  the  consideration  of  the  questions 
involved  herein  it  is  proper  to  notice  the  scope  and  effect  of  the 
relator's  replication.  He  denies  therein  ''that  any  controversy 
has  arisen  as  to  his  election,  and  the  election  of  four  of  his  col- 
leagues;" but  he  does  not  deny  the  further  facts  set  out  in 
respondent's  answer.  Those  specific  facts  alleged  stand  unchaU 
lenged,  and  were  urged  upon  the  consideration  of  the  court  as 
ground  for  the  refusal  on  the  part  of  the  respondent  to  audit 
and  settle  relator's  claim,  and  to  grant  him  a  certificate  thereof^ 
as  provided  by  law.  The  relator  relied  upon  the  facts  alleged 
in  his  affidavit,  expressly  admitted  by  respondent's  answer,  aa 
grounds  for  the  relief  wliich  he  prayed  for.  The  effect  of  these 
pleadings  raised  questions  of  law  only.  No  issues  of  fact  were 
made  upon  which  evidence  could  properly  be  introduced.  The 
denial  made  by  the  relator's  replication  was  nothing  more  than  a 
denial  of  an  immaterial  allegation.  Compiled  Statutes  Montanai 
section  676  of  the  Code  of  Civil  Procedure,  relating  to  writs 
of  mandate,  provides  as  follows:  "If  no  answer  be  made,  the 
case  must  be  heard  on  the  papers  of  the  applicant  If  the 
i^swer  raises  only  questions  of  law,  or  puts  in  issue  immati^rial 
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statements,  not  affecting  the  substantial  rights  of  the  parties, 
the  ooart  mast  prooeed  to  hear,  or  fix  a  day  for  hearing  the 
argument  of  the  case." 

This  court  is  given  original  jurisdiction  to  hear  and  determine 
actions  of  this  character  by  section  3,  article  viii.  of  the  Consti- 
tution of  Montana,  as  follows :  ''  The  appellate  jurisdiction  of 
the  Supreme  Court  shall  extend  to  all  cases  at  law  and  in  equity, 
subject,  however,  to  such  limitations  and  regulations  as  may  be 
prescribed  by  law.  Said  court  shall  have  power,  in  its  discre- 
tion, to  issue  and  hear  and  determine  writs  of  habeas  corpus, 
mandamus,  qw>  wanurito^  certioi'ari,  prohibition,  and  injunction, 
and  such  other  original  and  remedial  writs  as  may  be  necessary 
and  proper  to  the  complete  exercise  of  its  appellate  jurisdiction." 
In  referance  to  the  office  of  the  writ  of  mandamus,  the  Compiled 
Statutes  of  Montana  (§§  566,  667,  Code  Civ.  Proc.)  provide  as 
follows :  "  Sec.  566.  It  may  be  issued  by  any  court  in  this  State, 
except  a  justice's,  probate,  or  mayor's  court,  to  any  inferior  tri- 
bunal, corporation,  board,  or  person,  to  compel  the  performance 
of  an  act  which  the  law  specially  enjoins  as  a  duty  resulting 
from  an  office,  trust,  or  station,  or  to  compel  the  admission  of  a 
party  to  the  use  and  enjoyment  of  a  right  or  office  to  which  he 
is  entitled,  and  from  which  he  is  unlawfully  precluded  by  such 
inferior  tribunal,  corporation,  board,  or  person."  "Sec.  667. 
The  writ  shall  be  issued  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law.  It 
shall  be  issued  upon  affidavit  on  the  application  of  the  party 
beneficially  interested." 

It  must  now  be  determined  whether  or  not  the  act,  the  per- 
formance of  which  is  here  sought  to  be  compelled,  is  one  which 
the  law  especially  enjoins  uix>n  the  respondent  as  a  duty  result- 
ing from  his  office  as  auditor  of  this  State.  This  involves  two 
propositions:  First  Is  the  relator  entitled,  upon  the  facts 
shown,  to  have  his  said  claim  audited  and  settled,  and  to  receive 
a  certificate  thereof?  Secondly,  Does  the  law  enjoin  upon  the 
State  auditor  the  duty  of  auditing  and  settling  said  claim,  and 
issuing  to  relator  a  certificate  thereof?  These  propositions  will 
be  considered  in  the  order  stated. 

To  the  high  office  of  legislator,  and  to  persons  occupying  that 
office,  the  law  guaranties  certain  rights,  privil^es,  and  emolu- 
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ments,  which  oonrts  of  jastioe  will  regard  and  enforce  in  projier 
cases  and  upon  proper  showing.  (Const.  Mont.  art.  v.  §§  5, 15; 
1  Blackst.  Com.  164,  and  notes  and  cases  cited ;  Cush.  Law  & 
Pr.  Leg.  Assem.  §§  546-697,  inclusive;  Cooley's  Constitutional 
Limitations,  162,  163;  Jefferson's  Manual;  Robert's  Manual; 
1  Kent  Com.  235.)  But  in  passing  upon  a  question  of  this 
character,  relating  to  a  person  claiming  to  be  a  member  of  the 
legislative  assembly  of  the  State,  this  court  is  mindful  of  the 
constitutional  provision  which  places  the  power  to  try  the  ulti- 
mate right  to  the  office  in  another  forum,  i.  e.,  in  the  l^islative 
hou%e  wherein  the  person  claims  a  seat.  (Const.  Mont.  art.  v. 
§  9.)  That  body,  and  that  alone,  having  the  plenary  jurisdic- 
tion to  try  the  ultimate  right  to  the  office,  it  must  be  determined 
in  the  case  at  bar  on  what  character  of  prima  facie  evidence  will 
courts  of  justice  enforce  collateral  or  incidental  rights  and  privi- 
leges belonging  to  the  members  of  the  legislative  assembly ;  in 
other  words,  as  applicable  to  this  case  at  bar,  what  constitutes 
in  the  view  of  courts  of  justice  sufficient  pi'ima  facie  evidence 
of  his  membership  in  the  House  of  Representatives  of  this  State 
to  entitle  the  relator  to  the  relief  which  he  asks;  that  is,  to  have 
his  claim  to  the  emoluments  of  the  office  of  representatives  from 
Silver  Bow  County  audited,  settled,  and  certified.  Under  our 
republican  form  of  government,  election  to  this  office  is  made 
by  the  votes  of  the  legally  qualified  electors  of  the  district  in 
the  manner  prescribed  by  law,  and  the  result  of  such  election  is 
ascertained  in  a  manner  prescrilied  by  law,  through  the  returns 
and  canvass  of  such  votes  by  legally  constituted  canvassing 
boards.  The  courts  have  uniformly  given  credit  to  the  result 
of  an  election  as  ascertained  and  declared  or  certified  by  the 
legally  constituted  canvassing  board,  to  whom  the  law  has  com- 
mitted the  duty  of  canvassing  the  returns  of  the  election,  and 
declaring  the  result,  until  this  evidence  of  the  election  has  been 
overborne  by  the  trial  and  determination  of  the  ultimate  right 
to  such  office  by  the  tribunal  having  jurisdiction  to  try  and 
determine  the  same.  {Orotoell  v.  Lambert,  10  Minn.  369;  State 
v.  Churchillf  15  Minn.  455;  State  v.  Skerwood,  15  Minn.  221;  2 
Am  Rep.  116;  People  v.  MiUer,  16  Mich.  56;  Swinbum  v. 
SmUh,  15  W.  Va.  483;  Hiikeman  v.  Rems,  41  Pa.  St.  396; 
Kerr  v.  Trego^  47  Pa.  St.  292;  Commmw.  v.  Baxter,  35  Pa.  St. 
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263 ;  De  Armond  v.  SUxie  ex  rd.  Qxmfhdly  40  Ind.  469 ;  Hadley 
V.  aty  of  Albany  J  33  N.  Y.  603;  88  Am.  Dec.  412.)  This  ia 
Dot  only  the  rale  governing  the  action  of  courts^  bat  H  is  the 
practice  adopted  in  the  organization  of  legislative  bodies,  and 
admitting  members  thereto^  until  the  prima  fa/sie  evidence  con* 
tained  in  the  certificate  of  election  issued  by  the  legally  consti- 
tuted canvassing  board  is  set  aside  by  the  proper  authority  in 
the  determination  of  a  contested  election.  (Cash.  Law  &  Pr; 
L^.  Assem.  §§  141 ,  142,  and  229-241 ,  inclusive.)  The  author- 
ities reviewed  and  cited  by  this  eminent  author  amply  sliow  the 
practice  upon  this  question.  (McCrary  on  Elections,  |§  270*' 
285,  inclusive,  and  cases  cited;  Jefferson's  Manual  [12th  ed.}, 
390.) 

In  the  case  at  bar  it  is  asserted,  and  not  denied,  that  another 
person  holds  a  certificate  of  election  to  the  same  office  which  the 
relator  claims  to  l>e  occupying,  issued  by  the  county  clerk  of 
Silver  Bow  County.  It  therefore  becomes  necessary,  in  the 
determination  of  this  case,  to  ascertain  what  board  or  person  is 
by  law  authorized  to  canvass  the  returns  of  the  election  in  ques- 
tion, and  ascertain  and  certify  the  result,  so  as  to  entitle  the  per- 
son holding  that  muniment  of  title  to  the  office,  prima  fadey  to 
maintain  his  case  in  an  action  of  this  character.  If  the  right 
of  relator  to  the  certificate  of  election  which  he  holds  is  chal- 
lenged, let  the  question  be  raise<l  and  determined  in  the  proper 
foruiu;  but  if  the  legislative  body  of  which  the  relator  claims 
to  be  a  member,  vested,  as  it  is,  with  the  powers  which  the  con- 
stitution of  this  State  has  committed  to  it,  and  in  view  of  the 
long  line  of  precedents  which  have  guided  the  action  of  such 
bodies  in  like  cases,  does  not  determine  a  controversy  as  to  the 
election  of  the  relator,  then,  in  the  nature  of  the  case,  there  exists 
no  better  evidence  of  his  right  to  relief  than  the  finding  or  cer- 
tificate of  the  legally  constituted  canvassing  board,  charged  with 
the  duty  of  ascertaining  the  result  of  the  election  in  question. 
The  title  to  an  elective  office,  in  a  large  majority  of  cases,  rests 
on  this  prima  facie  evidence,  because  in  the  great  majority  of 
cases  there  is  no  adjudication  of  the  right  to  the  office  which 
inquires  back  of  the  i*eturns  of  the  proper  canvassing  board.  It 
is  pro(>er  to  observe  here  that  under  well-established  rules  of 
law^  if  it  was  shown  that  a  contest  of  the  election  of  the  relator 
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was  pendiog  in  the  house  of  which  he  claims  to  be  a  member, 
$Dd  to  which  he  holds  a  certificate  of  election,  then  this  court 
would  withhold  judgment  until  the  case  was  determined;  but 
no  such  &ct  appears.  The  relator's  certificate  of  election  ema« 
nates  from  a  canvassing  board  composed  of  the  governor^  chief 
jastioe,  and  secretary  of  Montana  Territory,  accredited  by  the 
signatures  of  the  said  governor  and  secretary  and  the  seal  of 
the  Territory.  The  other  certificate,  which  is  set  up  in  oppo- 
sition to  this,  as  held  by  another  person,  emanates  from  the 
county  clerk  of  Silver  Bow  County,  accredited  under  the 
hand  and  official  seal  of  that  officer.  In  the  absence  of  any 
mention  of  this  latter  certificate,  the  consideration  of  this  case 
necessarily  involves  the  question  as  to  whether  the  relator's  cer^ 
tificate  of  election  issues  from  the  legally  constituted  canvassing 
board,  charged  with  the  duty  of  ascertaining,  from  the  returns, 
the  election  of  members  of  the  House  of  Representatives.  The 
prima  facie  right  to  relief  rests  upon  the  credentials,  with  the 
facts  of  service. 

The  act  of  Congress  above  mentioned,  enabling  the  people  of 
MonUua  and  other  Territories  to  form  and  adopt  constitutions 
and  set  up  State  governments,  provides  in  section  8  as  follows: 
''  At  the  elections  provided  for  in  this  section,  the  qualified  voters 
of  said  proposed  States  shall  vote  directly  for  or  against  the 
proposed  constitutions,  and  for  or  against  any  articles  or  propo* 
sitions  separately  submitted.  The  returns  of  said  elections 
shall  be  made  to  the  secretary  of  each  of  said  Territories,  who, 
with  the  governor  and  chief  justice  thereof,  or  any  two  of  them, 
shall  canvass  the  same.''  Section  9  of  the  same  act  provides  as 
follows:  '^That  until  the  next  general  census,  or  until  otherwise 
provided  by  law,  said  States  shall  be  entitled  to  one  r^resenta- 
tive  in  the  House  of  Representatives  of  the  United  States,  except 
South  Dakota,  which  shall  be  entitled  to  two;  and  the  represen- 
tatives to  the  fifty-first  Congress,  together  with  the  governoiv 
and  other  State  officers  provided  for  in  said  constitutions,  may 
be  elected  on  the  same  day  of  the  election  for  the  ratification  or 
rejection  of  the  constitutions;  and  until  said  State  officers  are 
elected  and  qualified  under  the  provisions  of  each  constitution, 
and  the  States  respectively  are  admitted  into  the  Union,  the 
territorial  officers  shall  continue  to  discharge  the  duties  of  th^ 
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respective  ofiSoes  in  each  of  said  Territories.'^  Section  24  of  the 
same  act  provides  as  follows:  '^That  the  constitutioual  conven- 
tions may,  by  ordinance,  provide  for  the  election  of  officers  for 
full  State  governments,  including  members  of  the  legislatures 
and  representatives  in  the  fidy-first  Congress;  but  said  State 
governments  shall  remain  in  abeyance  until  the  States  shall  be 
admitted  into  the  Union,  respectively,  as  provided  in  this  act* 
In  case  the  constitutions  of  any  of  said  proposed  States  shall  be 
ratified  by  the  people,  but  not  otherwise,  the  legislature  thereof 
may  assemble,  organize,  and  elect  two  senators  of  the  United 
States;  and  the  governor  and  secretary  of  State  of  such  pro* 
posed  State  shall  certify  the  election  of  the  senators  and  repre« 
sentatives  in  the  manner  required  by  law;  and  when  such  State 
is  admitted  into  the  Union  the  senators  and  representatives  shall 
be  entitled  to  be  admitted#to  seats  in  Congress,  and  to  all  the 
rights  and  privileges  of  senators  and  representatives  of  other 
States  in  the  Congress  of  the  United  States;  and  the  officers  of 
the  State  governments,  formed  in  pursuance  of  said  constitutions^ 
as  provided  by  the  constitutional  conventions,  shall  proceed  to 
exercise  all  the  functions  of  such  State  officers;  and  all  laws  in 
force  made  by  said  Territories  at  the  time  of  their  admission  into 
the  Union  sliall  be  in  force  in  said  States,  except  as  modified  or 
changed  by  this  act,  or  by  the  constitutions  of  the  States,  respect- 
ively/' Section  25  of  the  same  act  provides  as  follows :  ^'  That 
all  acts  or  parts  of  acts  in  conflict  with  the  provisions  of  this 
act,  whether  passed  by  the  legislatures  of  said  Territories  or  by 
Congress,  are  hereby  repealed." 

Having  reviewed  these  provisions  of  the  enabling  act  of  Con- 
gress, we  will  proceed  to  tlie  constitution  of  Montana,  and  con- 
sider its  provisions  upon  this  subject.  Section  zx.,  ^^ Schedule,'* 
section  1,  provides  as  follows:  ''All  laws  enacted  by  the  legis-* 
lative  assembly  of  the  Territory  of  Montansi,  and  in  force  at  the 
time  the  State  shall  be  admitted  into  the  Union,  and  not  iucon- 
siotent  with  this  constitution  or  the  constitution  or  laws  of  the 
the  United  States  of  America,  shall  be  and  remain  in  full  force. 
as  the  laws  of  the  State  until  altered  or  repealed,  or  until  they 
expire  by  their  own  limitations."  Section  17  of  the  Schedule 
in  the  State  constitution  provides  as  follows:  ''All  territorial, 
county,  and  township  officers  now  occupying  their  respective 
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positions  ander  the  laws  of  the  Territory  of  Montana,  or  of  the 
United  States  of  America,  shall  continue  and  remain  in  their 
respective  official  positions,  and  perform  the  duties  thereof,  as 
DOW  provided  by  law,  after  the  State  is  admitted  into  the  Union, 
and  shall  be  considered  State  officers  until  their  successors  in 
office  shall  be  duly  elected  and  qualified,  as  provided  by  onli- 
nance,  notwithstanding  any  inconsistent  provisions  in  this  con- 
stitution, and  shall  be  entitled  to  the  same  compensation  for 
their  services  as  is  now  established  by  law ;  p'ovided,  that  the 
compensation  for  justices  of  the  Supreme  Court,  governor,  and 
secretary  of  the  Territory  shall  be  paid  by  the  State  of  Mon- 
tana." Passing  to  ordinance  No.  II.,  referred  to  in  the  last 
above-quoted  section,  ordained  and  promulgated  by  the  consti- 
tutional convention,  with  the  constitution  of  the  State,  and 
adopted  by  the  people,  we  find  provisions  as  follows:  ^^lird. 
That  an  election  shall  be  held  throughout  the  Territory  of  Mon- 
tana on  the  first  Tuesday  of  October,  A.  D.  1889,  for  the  ratifi- 
cation or  rejection  of  the  constitution  framed  and  adopted  by 
this  convention.''  "i^Y/Wl.  The  votes  cast  at  said  election  for 
the  adoption  or  rejection  of  said  constitution  shall  be  canvassed 
by  the  canvassing  boards  of  the  respective  counties  not  later 
than  fifteen  days  after  said  election,  or  sooner,  if  the  returns 
from  all  the  precincts  shall  have  been  received,  and  in  the 
manner  prescribed  by  the  laws  of  the  Territory  of  Montana  for 
canvassing  the  votes  at  the  general  election  in  said  Territory; 
and  tlie  returns  of  said  election  shall  be  made  to  the  secretary 
of  the  Territory,  who,  with  the  governor  and  the  chief  justice  of 
the  Territory,  or  any  two  of  them,  shall  constitute  a  board  of 
canvassers,  who  shall  meet  at  the  office  of  the  secretary  of  the 
Territory  on  or  before  the  thirtieth  day  after  the  election,  and 
canvass  the  votes  so  cast,  and  declare  the  result.  Sixth.  That 
on  the  first  Tuesday  in  October,  A.  D.  1889,  there  shall  be 
elected  by  the  qualified  electors  of  Montana,  a  governor,  a  lieu- 
tenant-governor, a  secretary  of  State,  an  attorney-general,  a  State 
auditor,  a  superintendent  of  public  instruction,  one  chief  justice 
and  two  associate  justices  of  the  Supreme  Court,  a  judge  for 
each  judicial  district  established  by  this  constitution,  a  clerk 
of  the  Supreme  Court  and  a  clerk  of  the  District  Court  in  and 
fi>r  each  county  of  the  State,  and  the  members  ol  the  legislative 
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assembly  provided  for  in  this  constitution.  The  terms  of  the 
officers  so  elected  shall  begin  when  the  State  shall  be  admitted 
into  the  Union,  and  shall  end  on  the  first  Monday  in  January, 
A.  D.  1893,  except  as  otherwise  provided.  Sevetdh.  There 
shall  be  elected  at  the  same  time  one  representative  in  the  fi  Ay- 
first  Congress  of  the  United  States.  Eighth.  The  votes  for  the 
above  oiScers  shall  be  returned  and  canvassed  as  is  provided  by 
law,  and  returns  shall  be  made  to  the  secretary  of  the  Territory 
and  canvassed  in  the  same  manner,  and  by  the  same  board,  as  is 
the  vote  upon  the  constitution,  except  as  to  clerk  of  the  District 
Court." 

It  is  clear  that  said  act  of  Congress,  legislating  for  the  people 
of  the  Territory  of  Montana,  supplemented  and  carried  out  by 
the  constitution  and  ordinances  framed  and  promulgated  by  the 
constitutional  convention,  and  ratified  by  the  people  of  the  Terri- 
tory, covered  the  whole  question  as  to  what  Ix)ard  should  canvass 
the  votes  cast  at  the  late  election,  both  for  and  against  the  con- 
stitution, and  for  meml>ers  of  the  legislative  assembly  and  State 
and  district  officers,  and  declare  the  result.  The  fifth  paragraph 
of  ordinance  II.,  above  quoted,  requires  that  the  returns  of  said 
election  for  the  adoption  or  rejection  of  the  constitution  ''shall 
be  made  to  the  secretary  of  the  Territory,  who,  with  the  gov- 
ernor and  the  chief  justice  of  the  Territory,  or  any  two  of  them, 
shall  constitute  a  board  of  canvassers,  who  shall  meet  at  the 
office  of  the  secretary  of  the  Territory  on  or  before  the  thirtieth 
day  after  election,  and  canvass  the  votes  so  cast,  and  declare  the 
result."  The  eighth  paragraph  of  the  same  ordinance  provides 
"that  the  votes  for  ail  the  State  officers,  meral>crs  of  the  legisla- 
tive assembly,  and  district  judges  shall  be  returned  and  canvassed 
in  the  same  manner,  and  by  the  same  board,  as  is  the  vote  upon 
the  constitution." 

It  b  contended  by  the  respondent  that  a  statute  of  the  Terri- 
tory of  Montana,  existing  prior  to  the  said  act  of  Congress,  and 
prior  to  the  adoption  of  the  constitution,  provided  contrary  to 
the  act  of  Congress  and  the  constitution  and  ordinances  above 
quoted,  in  that  this  statute  provides  that  the  canvass  of  the  votes 
cast  for  members  of  the  legislative  assembly  shall  be  made  by 
the  boards  of  county  commissioners  of  the  respective  counties  in 
the  Territory,  and  certificates  of  election  shall  be  issued  by  the 


n 


238  State  v.  Eennet.  [Jan.  T., 

olerk  of  the  board  of  coanty  oommissioners.  (Comp.  Stats. 
§  1033,  p.  930.)  This  position  ia  untenable.  There  are  no 
statutes  of  the  Territory  of  Montana  brought  o^er  and  adopted 
by  the  people  of  this  State  contrary  or  in  conflict  with  the  con* 
stitution  thereof,  for  this  plain  reason :  It  is  provided  by  the 
act  of  Congress  above  quoted,  enabling  the  people  of  said  Terri- 
tory to  form  a  constitution  and  State  government,  that  ^'all 
laws  in  force,  made  by  said  Territories  at  the  time  of  their 
admission  into  the  Union,  shall  be  in  force  in  said  States,  exeqd 
<u  modified  of  changed  by  this  act,  or  by  the  oonstitntions  of  the 
StaJUSj  respectively J^  (Act  of  Congress,  supra,)  Tliis  provision 
was  further  amplified  by  section  1  of  section  xz.,  ^'Schedule,"  of 
the  constitution  of  Montana,  in  these  terms :  ''  All  laws  enacted 
by  the  legislative  assembly  of  the  Territory  of  Montana,  and  in 
force  at  the' time  the  State  shall  be  admitted  into  the  Union, 
and  not  inconsistent  with  this  constitution,  or  the  constitution 
or  laws  of  the  United  States  of  America,  shall  be  and  remain  in 
full  force  as  the  laws  of  the  State  until  altered  or  repealed,  or 
until  they  expire  by  their  own  limitation/^  By  these  provisions 
the  statute  law  of  Montana  Territory  is  remoulded  at  once  to 
join  in  harmony  with  the  State  constitution.  An  example  of 
this  modification  or  remoulding  of  the  statute  law  to  harmonize 
with  the  constitution  is  found  in  reference  to  the  formation  of 
the  grand  jury.  The  express  letter  of  the  statute  as  in  force 
up  to  the  time  the  State  was  admitted  into  the  Union  provided 
that  this  body  should  consist  of  sixteen  ]»erson8  in  number,  of 
whom  twelve  could  find  an  indictment.  The  State  constit^itioa 
provides  that  the  grand  jury  shall  consist  of  seveu  persons,  of 
whom  five  are  competent  to  find  an  indictment.  It  has  been 
abundantly  proved,  by  the  act  of  Congress  and  the  State  consti- 
tution, that  the  statute  is  in  force  as  mo<lified  by  the  constitution; 
and  it  cannot  be  maintained,  either  as  a  logical  or  reasonable 
conclusion,  that  there  is  a  conflict,  where  the  latter  and  para* 
mount  organic  law  has  expressly  adopteil  the  former  statute 
law  as  modified  by  the  constitution.  (State  v.  Ah  Jini,  9 
Mont.  167.) 

Counsel  for  respondent,  in  this  connection,  contends  that  the 
ordinances  framed  by  the  constitutional  convention,  and  appended 
to  the  oonstitution,  were  not  a  part  of  that  inaftnsmeBl^  msA  did. 
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not  have  the  force  and  effect  of  constitutional  provisions.  Tliat 
for  this  reason  the  provisions  of  the  ordinance  declaring  that 
the-  governor,  chief  jastice,  and  secretary  of  Montana  should 
constitute  a  canvassing  board  to  canvass  the  votes  and  declare 
the  result  of  the  election  of  members  of  the  legislative  assembly, 
iras  impotent  to  work  a  change  or  modification  of  tlie  statute 
providing  that  the  certificates  of  election  of  such  members  shall 
be  issued  by  the  county  clerk.  Hence  that  statute  stands  in  full 
force,  and  the  county  clerk's  certificate  is  the  best  priina  Jo/iAt 
evidence  of  a  party's  right  to  a  seat  in  the  legislative  assembly. 
No  authorities  have  been  brought  to  the  attention  of  the  court 
to  sustain  the  respondent's  position  in  respect  to  ordinances 
framed  and  promulgated  by  constitutional  conventions.  It  ap- 
pears this  question  was  raised  in  the  case  of  Stewart  v.  Orotbyy 
16  Tex.  646,  wherein  Justice  Wiieeler,  in  passing  npon  this 
point,  says:  ^'  We  think  it  free  from  doubt  that  the  ordinance 
appended  to  the  constitution  is  a  part  of  the  fundamental  law 
of  the  land.  Having  been  framed  by  the  convention  that 
framed  the  constitution  of  the  State,  and  adopted  by  the  con- 
yention  and  the  people,  along  with  the  constitution,  it  is  of 
equal  authority  and  binding  force  upon  the  executive,  legislative, 
and  judicial  departments  of  the  government  of  the  State  as  if  it 
bad  been  incorporated  in  the  constitution,  forming  a  component 
part  of  it."  The  case  cited  appears  to  have  involved  questions 
of  great  importance,  as  shown  «by  the  remarks  of  the  judge  at 
the  commencement  of  the  opinion,  as  follows:  ^'In  the  argu- 
ment of  this  case,  questions  of  great  moment  to  the  parties, 
involving  an  inquiry  respecting  the  constitutionality  of  the 
I^slative  enactments  which  they  have  invoked,  and  on  which 
they  rely  to  maintain  their  claims,  have  been  discussed."  Mr. 
Paine,  in  his  work  on  Elections,  section  294,  announces  the 
same  doctrine,  as  does  the  case  of  Steicart  v.  Crosby^  gupra,  in 
the  following  terms:  "To  launch  a  new  constitution,  certain 
machinery  and  arrangements  are  always  necessary,  which,  hav- 
ing subserved  this  single  purpose,  are  of  no  further  use.  These 
might,  of  course,  be  provided  in  the  constitution  itself,  but  to 
incorporate  temporary  provisions  into  the  body  of  a  permanent 
constitution  would  be  to  encumber  the  instrument  with  matter 
which  might  more  properly  be  excluded  from  the  text  of  the 
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oonstitutiony  and  placed  in  snch  a  form  as  to  be  dropped 
when  all  the  uses  for  which  it  was  provided  have  been  fully 
subserved.  Accordingly,  these  provisions  for  inaugurating  new 
State  constitutions  usually  take  the  form  of  detached  ordinances 
or  schedules.  The  validity  and  effect  of  these  provisions  are 
precisely  the  same,  whether  they  are  placed  in  the  ordinance  or 
ficheflule,  to  be  thrown  aside  when  no  longer  needed,  or  imbedded 
in  the  text  of  the  constitution,  to  remain  a  permanent  blemish 
after  the  accomplishment  of  all  the  purposes  for  which  they 
were  required.  It  is  clearly  competent  for  a  constitutional  con- 
vention, by  an  ordinance  or  schedule,  to  change  the  time  for 

holding  the  general  election  of  the  State The  people  of 

the  State,  in  their  constitutional  conventions,  are  always  their 
own  masters.  There  is  nothing  to  restrain  them  from  giving 
whatever  form  they  prefer  to  its  organic  law,  except  the  consti- 
tution of  the  United  States,  and  treaties  made  and  laws  enacted 
by  the  United  States  in  pursuance  thereof.'' 

To  declare  that  the  countv  clerk's  certificate  of  election  to  the 
office  in  question  is  the  highest  prima  facie  evidence  of  title  to 
the  office,  as  against  the  certific*ate  of  the  canvassing  board  con- 
stituted by  the  act  of  Congress,  and  the  ordinance  framed  by  the 
constitutional  convention  and  adopted  by  the  people,  would  be 
in  effect,  to  declare  that  the  provisions  of  the  statute  in  this 
respect  stand  without  modific^ation  by  the  act  of  Congress  and 
constitution  and  ordinances,  and  prevail  over  them.  If  the  ordi- 
nance did  not  work  a  change  in  the  statute  in  this  particular, 
how  can  it  be  maintained  that  the  same  ordinance  worked  such 
important  changes  in  other  res|)ects?  The  effect  of  ordinance 
No.  II.  was  to  terminate  the  terms  of  all  the  elective  officers  of 
the  Territory  of  Montana,  while  under  the  literal  statutory  pro- 
visions their  terms  of  office  would  have  continued  for  more  than 
a  year.  And  under  that  theory  the  officers  elected  at  the  late 
election,  under  this  ordinance,  who  have  taken  possession  of 
these  offices,  are  there  without  authority.  The  logical  analogies 
of  this  theory  need  not  be  further  traced.  It  destroys  iteelf  by 
its  inherent  fallacv,  without  tlie  force  of  the  authorities  above 
quoted  to  the  contrnry.  The  constitutional  convention  was 
authorized,  by  act  of  Conprress,  to  make  provision,  "by  ordi- 
mnce,"  for  the  election  of  officers  for  full  State  govenimeat. 


I 


I 


I 


1890.]  State  v.  Kenney.  241 

In  the  bodj  of  the  oonstitution,  at  section  xvii.,  ^^  Schedule/' 
the  State  officers  to  be  ''duly  elected  and  qualified,  as  provided 
bj  ordinance/'  are  referred  to.  The  ordinance  was  framed  and 
adopted  by  the  convention,  promulgated  to  the  people,  and  by 
them  ratified.  The  provisions  of  the  constitution  and  ordinance 
relating  to  carrying  out  the  election,  to  set  in  motion  the  State 
government,  was  intended  for  execution  within  a  short  time  after 
the  constitution  was  framed.  The  plain  intent  of  the  conven- 
tion when  framing  ordinance  No.  II.  is  shown  in  the  provision 
dividing  the  State,  legislative,  and  district  officers  into  one  class, 
and  directing  that  the  returns  of  the  election  of  these  officers 
should  be  made  to  the  secretary  of  the  Territory,  and  canvassed 
in  the  same  manner  and  by  the  same  board  as  the  vote'  upon  the 
constitution ;  and  in  the  ninth  paragraph  of  that  ordinance  the 
election  of  the  county  and  township  officers  was  provided  for; 
and  the  tenth  paragraph  provides  that  the  votes  for  the  above 
Qounty  and  township  officers,  and  for  clerk  of  the  District  Court, 
shall  be  returned  and  canvassed  as  is  now  provided  by  law. 
The  efiect  of  the  ordinances  upon  the  statute  is  to  change  and 
modify  ita  provisions  so  far  as  is  necessary  to  give  the  provis- 
ions of  the  ordinance  full  scope  and  effect.  It  follows  that  the 
relator's  certificate  of  election  emanates  from  the  legally  consti- 
tuted canvassing  board,  and  will  be  admitted  in  this  action  aa. 
prima  fade  evidence  of  his  ele<;tion  to  the  office  in  question. 

The  facts  of  attendance  upon  the  sessions  of  the  house,  and 
as  to  distance  traveled,  are  asserted  by  the  affidavit  of  the  relator, 
and  admitted  by  the  verified  answer  of  respondent.  No  ques- 
tion has  been  raised  upon  these  matters  set  forth  in  relator's 
affidavit.  The  constitution  of  the  State  fixes  the  amount  of 
compensation  at  six  dollars  for  each  day's  attendance,  and  twenty 
cents  per  mile  for  each  mile  necessarily  traveled,  by  the  nearest 
usually  traveled  route,  in  going  to  the  seat  of  government  from 
the  member's  residence,  and  returning  thereto;  and  the  relator's 
daim  conforms  to  these  prescribed  rates. 

It  remains  to  be  determined  whether  the  law  enjoins  upon  the 
State  auditor  the  duty  of  auditing  and  settling  said  claim,  and. 
issuing  to  the  relator  a  certificate  thereof.  Section  121,  fifth 
division,  Compiled  Statutes,  provides  as  follow:  ''He  shall  audit 
$11  claims  against  the  treasury,  and  when  the  law  repognizes  a. 
yoi..ix.— IS. 
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claim,  bat  no  appropriation  has  been  made  therefor^  shall  settle 
the  claim,  and  give  the  claimant  a  certificate  thereof,  and  report 
the  same  to  the  legislative  assembly/'  This  provision  of  the 
statutes  should  be  considered  in  connection  with  section  20 
of  article  vii.  of  the  State  Constitution,  which  section  provides 
as  follows:  "Sec.  20.  The  governor,  secretary  of  State,  and 
attorney-general  shall  constitute  a  board  of  state-prison  com- 
missioners, which  board  shall  have  such  supervision  of  all 
matters  connected  with  the  State  prisons  as  may  be  prescribed 
by  law.  They  shall  constitute  a  board  of  examiners,  with  power 
to  examine  all  claims  against  the  State,  except  salaries  or  com- 
pensation of  officers  fixed  by  law,  and  perform  such  other  duties 
as  may  be  prescribed  by  law.  And  no  claim  against  the  State, 
except  for  salaries  and  compensation  of  officers  fixed  by  law, 
shall  be  passed  upon  by  the  legislative  assembly  without  first 
having  been  considered  and  acted  upon  by  said  board.''  The 
section  of  the  statute  above  quoted  provides  that  the  auditor 
"shall  audit  all  claims  against  the  treasury;  and  when  the  law 
recognizes  a  claim,  but  no  appropriation  has  been  made  therefor, 
shall  settle  the  claim,  and  give  the  claimant  a  certificate  thereof, 
and  report  the  same  to  the  legislative  assembly/'  The  consti- 
tution has  created  a  board  of  examiners,  with  power  to  examine 
all  claims  against  the  State,  except  salaries  or  compensation  of 
officers  fixed  by  law;  and  provides  that  "no  claims  against  the 
State,  except  for  salaries  and  compensation  of  officei%  fixed  by 
law,  shall  be  passed  u|)on  by  the  legislative  assembly  without 
first  having  been  considered  and  acted  upon  by  said  board." 
The  salaries  or  compensation  of  officers  fixed  by  law  being 
expressly,  in  all  cases,  excepted  by  the  provisions  of  the  con- 
stitution from  the  action  of  said  board  of  examiners,  the  duty 
of  the  State  auditor,  under  the  statute,  is  clear  as  to  the  relator's 
claims.  No  other  class  of  claims  against  the  State  is  presented 
in  this  action  than  the  compensation  of  an  officer  fixed  by  law. 
However,  it  is  deemed  proper  to  consider  the  statutory  and  con- 
stitutional provision  together,  so  that  no  misapprehension  will 
arise  as  to  the  decision  herein.  The  relator  asks  that  his  daim 
against  the  State  for  compensation  for  service  as  a  member  of 
the  House  of  Representatives  of  the  legislative  assembly  of  this 
State^  for  the  fifty-four  days'  attendance  at  the  session  of  that 
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body,  together  with  mileage  for  seventy-five  miles  traveled,  by 
the  nearest  usually  traveled  route,  from  his  residence  to  that 
assembly,  at  the  rate  fixed  by  law,  amounting  to  three  hundred 
and  thirty-nine  dollars,  be  audited  and  settled,  and  that  a  cer- 
tificate thereof  be  given  him  by  the  respondent,  Edwin  A.  Ken- 
ney,  auditor  of  the  State  of  Montana.  Under  the  provisions  of 
law  and  the  showing  in  this  action,  it  is  held  by  this  court  that 
the  relator  is  entitled  to  the  relief  prayed  for;  that  the  relief 
prayed  for  is  a  duty  8))ecially  enjoined  upon  the  State  auditor, 
as  resulting  from  his  office ;  that  the  writ  of  mandamus  is  the 
proper  remedy  herein.  Wherefore  it  is  ordered  that  a  peremp- 
tory writ  of  mandate  be  issued  in  the  form  provided  by  law,  a^ 
prayed  for  in  relator's  affidavit. 

^    De  Witt,  J.,  concurs. 

Chief  Justice  Blake,  having  been  a  member  of  the  canvass- 
ing board  mentioned  in  the  above  opinion,  did  not  sit  in  the 
and  the  determination  of  this  action. 
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TiXimxa^JuriMdiction  of  inferior  oovrL—Jn  pleading  the  Judgment  of  a  oonrt 
of  inferior  Jariadiotion,  aa  a  Probate  Gonrt,  and  the  itsuanoe  of  an  attachment 
therefrom,  the  complaint  mnat  allege  the  facta  which  gave  inch  inferior  coort 
Jnrifldiotion  oTer  the  defendant  therein,  and  authorized  it  to  iasae  the  writ. 

Baiib — JtidgTnient---I$»uanoe  of  attachment, — Where  in  snch  caae  it  was  alleged 
that  the  writ  of  attachment  was  "procured,"  and  the  Judgment  was  *'  rendered," 
hdd,  that  the  allegations  did  not  show  the  issuance  of  a  valid  writ  of  attaoh- 
meot  or  the  entry  of  a  lawful  Judgment,  and  that  the  pleading  was  fatally 
dftfeotife^ 

Bamb— ilttocftmerU  of  range  atoek.-^In  an  action  for  damages  for  the  conyersion 
of  certain  horses,  alleged  to  hare  been  attached  as  range  stock  under  the  pro* 
Tidons  of  chapter  S,  title  7  of  the  Code  of  Giril  Procedure,  in  aa  action  in  a 
Probate  Court,  the  complaint  must  show  that  the  horses  referred  to  were  range 
stock  within  the  meaning  of  the  statute. 

Aragbhknt— iSsTMos  of  prooeee-' Office  Aotirf.— Ohapter  6.  title  7  of  the  Code  of 
dril  Procedure  proTides  in  substance  that  range  stock  may  be  attached  between 
the  first  day  of  NoTcmber  and  the  next  succeeding  fifteenth  day  of  May,  by  the 
filing  of  a  copy  of  the  process  with  the  recorder  of  the  county.  Tlie  filing  in 
the  case  at  bar  was  made  with  the  proper  officer  upon  the  fourteenth  day  of 
May,  at  10:80  f.  x.  Held,  that  section  911,  fifth  dirision  of  the  Compiled  8tat- 
ntes,  proTiding  that  county  offices  shjdl  be  kept  open  during  the  business  honn 
of  each  day,  does  not  prohibit  the  transaction  of  oflidal  bntineBS  at  other  timei» 
and  the  serrice  of  the  process  was  valid. 
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Appeal  from  Fourth  Judicial  District^  Custer  County, 

The  cause  was  tried  before  Liddell,  J.,  without  a  jury. 

The  findings  and  judgment  were  for  the  plaintiff.     Defendant 
appeals  from  au  order  overruling  a  motion  for  a  new  trial. 

James  W.  Strevellf  and  James  H,  Garlock,  for  Appellant. 

The  complaint  does  not  allege  sufficient  facts  to  show  that  the 
Probate  Court  acquired  any  right  to  issue  a  writ  of  attachment 
in  the  case  of  Harmon  v.  Speelmartj  in  that  court.  There  is  not 
an  intimation  that  a  complaint  was  filed  in  the  Probate  Court, 
or  that  a  summons  was  issued  or  served  upon  Speelman,  or  that 
an  undertaking  on  attachment  was  given;  nothing  only  that  he 
"procured  from  said  court  a  writ  of  attachment."  That  Pro- 
bate Courts  in  this  Territory  are  courts  of  limited  jurisdiction^ 
it  would  seem  a  waste  of  time  to  argue.  (Bev.  Stats.  U.  S. 
§  1932.)  If  they  are  courts  of  inferior  jurisdiction,  then  no  pre* 
sumption  cati  be  rightfully  indulged  in  favor  of  the  correctness 
of  their  proceedings;  on  the  contrary,  a  complaint  claiming 
a  right  which  is  alleged  to  have  been  acquired  by  a  proof- 
ing in  such  court,  must  contain  such  averments  as  will  show  that 
the  inferior  court  had  jurisdiction  to  issue  the  writ  under  which 
the  right  or  interest  is  claimed.  {Frees  v.  Ford,  6  N.  Y.  176; 
Van  EUen  v.  Hurst,  6  Hill,  311;  41  Am.  Dec.  748;  Bawrum 
v.  Russ,  6  Cowen,  234;  Van  Busldrh  v.  Irving,  7  Cowen,  35; 
WhUney  v.  Shufett,  1  Denio,  592 ;  Staples  v.  Fairchild,  3  N.  Y. 
41 ;  Winter  v.  FUzpatriok,  36  Cal.  269;  Lowe  v.  Alexander,  15 
Cal..297.)  The  complaint  did  not  show  that  the  property 
sought  to  be  attached  in  the  Probate  Court  was  such  properly, 
as  is  "commonly  known  as  range  stock/'  or  that  it  was  ^'run- 
ning and  roaming  at  large  upon  the  range,"  Both  of  these 
conditions  must  exist  before  this  statute  can  be  made  available 
in  relation  to  such  property,  and  must  be  allied  in  the  com- 
plaint. {Manion  v.  Tyler,  4  Mont  364;  Dye  v.  Dye,  11  GaL 
163;  Rhoda  v.  Alameda  County,  52  Cal.  352.)-  The  plaintiff 
not  only  does  not  allege  that  this  property  was  range  stock  and 
running  at  large,  but  when  the  defendant  intimates  such  a  thing, 
he  denies  it  by  his  replication  in  express  terms.     The  oopy  of 


1890.]    Habmon  v.  Combtock  Horse  &  Cattle  Co.    245 

the  writ  and  notice  of  attachment  in  the  case  in  the  Probate 
Court  was  not  filed  in  the  office  of  the  recorder  at  a  time  of  the 
year  when  property  could  be  attached  in  that  way.  The  writ 
was  filed  at  the  hour  of  10:30  p.  m.,  of  May  14th,  and  long 
after  the  office  had  been  closed  to  business  on  that  day.  A  writ 
and  notice  filed  at  that  time  was  not  constructive  notice  to  any 
one^  and  hence  no  right  would  accrue  under  it.  The  time 
expired  with  the  closing  of  the  office  of  the  recorder  for  busi- 
ness on  the  fourteenth  day  of  May.  Being  filed  as  it  was,  after 
the  close  of  ordinary  business  hours,  it  could  not  be  deemed  a 
pablic  record,  or  to  impart  notice  to  any  one  until  the  opening 
of  the  office  for  business  on  the  following  day,  the  fifteenth  day 
of  May,  which  was  too  late  for  the  levying  of  an  attachment  in 
that  way.  {HaJlhaway  v.  Howdly  54  N.  Y.  97;  Warddl  v. 
MasMi,  10  Wend.  573;  MoFarland  v.  Pico,  8  Cal.  626.) 

C  i2.  Middlelon,  for  Bespondent. 

On  the  question  that  the  complaint  does  not  show  that  the 
Probate  Court  acquired  jurisdiction  to  issue  the  writ  of  attach- 
ment, the  respondent  submits  that  an  examination  of  the  com- 
plaint will  show  that  this  plaintiff  commenced  an  action  in  the 
Probate  Court  of  said  county  against  one  Spoelman,  and  in  that 
action  procured  the  issuance  of  a  writ  of  attachment  out  of  said 
court,  which  writ  was  served  by  the  sheriff  by  the  filing  of  a  copy 
thereof,  with  a  notice  specifying  the  property  attached,  in  the  office 
of  the  county  clerk  of  said  county.  Copies  of  this  writ  and  notice 
are  made  a  part  of  the  complaint  in  this  action.  The  allegation 
of  the  complaint  ^*that  the  plaintiff  commenced  a  suit  iu  the 
Probate  Court,"  etc.,  is  equivalent  to  an  averment  that  he  filed 
a  complaint  The  issuing  of  a  summons  is  not  jurisdictional 
under  our  statute.  The  statute  providing  for  the  constructive 
levy  of  an  attachment  during  certain  months  of  the  year  on  any 
cattle  or  horses  running  or  roaming  at  large,  does  not  contem- 
plate that  such  animals  must  be  identified  as  range  stock,  for 
that  would  be  unreasonable  and  impossible.  The  New  York 
statute,  under  which  the  case  of  HcUluiway  v.  Howell  (cited  by 
appellant)  was  decided,  specifically  defines  the  hours  of  each  day 
during  which  the  office  of  county  clerks  shall  be  kept  open,  and 
is  not  authority  in  this  case^  for  the  reason  that  our  statute  has 
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not  attempted  to  define  what  is  meant  bj  business  hours.  The 
court  will  not  reverse  a  judgment  on  the  ground  that  the  com*- 
plaint  does  not  state  the  facts  quite  as  fully  as  it  ought.  If  no 
demurrer  has  been  interposed  there  must  appear  to  be  an  entire 
want  of  material  facts  to  justify  the  disturbing  of  the  judgment. 
{Hibei-nia  8.  &  L.  Society  v.  Ordway^  38  Cal.  679 ;  Gardner  v. 
Manihall,  9  Cal.  268.) 

Blake,  C.  J. — This  action  was  commenced  by  Harmon  to 
recover  damages  for  the  wrongful  taking  by  the  appellant,  a 
corporation,  of  certain  horses  which  are  described  in  the  com- 
plaint. The  cause  was  tried  by  the  court  below  without  a  jury, 
and  the  findings  of  the  facts  which  are  pertinent  to  this  heariug 
are  to  this  efiTect,  to  wit :  That  Harmon  commenced  an  action 
May  14,  1887,  in  the  Probate  Court  of  Custer  County,  against 
one  Speelnian,  upon  an  account  for  $200.16;  that  an  attachment 
was  then  is^sued  out  of  said  court,  and  placed  in  the  hands  of  the 
sheriff  of  the  county;  that  the  writ  of  attachment  was  levied  the 
same  day  upon  said  horses,  by  filing  a  copy  thereof  in  the  office 
of  the  recorder  of  deeds  of  the  county,  with  a  list  of  said  prop- 
ei*ty  annexed  thereto,  and  a  notice  that  the  said  range  stock  was 
attached  by  virtue  of  the  writ;  that  said  horses  were  then  range 
stock,  and  running  and  roaming  at  large  upon  the  range;  that 
afterwards  the  appellant,  without  the  consent  of  Harmon  or  the 
sheriff,  took  and  drove  away  the  horses  from  their  range,  and 
converted  them  to  its  use;  that  a  judgment  was  entered  in  the 
Probate  Court  June  3, 1887,  for  Harmon  and  against  Speelman, 
for  the  sum  of  $255.66,  which  has  not  been  paid,  and  is  wholly 
due;  that  the  sheriflT,  after  diligent  search,  has  not  been  able  to 
find  the  horses,  or  any  projKTty  of  Speelman  out  of  which  any 
part  of  said  judgment  can  be  satisfied;  and  that  Harmon  has 
been  damaged  by  these  acts  of  the  corporation  in  the  sum  of 
$255.66.  The  judgment  was  entered  accordingly  for  Harmon. 
The  motion  for  a  new  trial  was  refused,  and  the  corporation 
appeale<l. 

No  testimony  was  offered  by  the  company,  and  the  notice  of 
the  motion  for  a  new  trial  specifies  the  particulars  in  which  the 
evidence  produced  on  the  trial  is  iusufficient  to  justify  the  find- 
ings.    An  examination  of  the  transcript  satisfies  us  that  none  ol 
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the  findings  can  be  set  aside  upon  this  ground.  An  analysis  of 
the  testimouyy  and  a  statement  of  the  deductions  tberefronii 
would  be  valueless  to  the  parties,  and  are  therefore  omitted. 

The  errors  of  law  which  are  assigned  and  relied  on  in  the 
brief  of  the  appellant  will  be  reviewed.  At  the  trial  the  ap|)el- 
lant  made  many  objections  to  the  introduction  of  the  testimony, 
which  depend  upon  one  legal  proposition:  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  it  does  not  appear  that  the  Probate  Court  had  the  right  to 
issue  the  writ  of  attachment  in  the  case  of  Harmon  v.  Speelmofu 
We  quote  from  the  pleading  the  paragraphs  which  relate  to  these 
matters: — 

''That  on  the  fourteenth  day  of  May,  A.  D.  1887,  the  plaint- 
iff commenced  a  suit  in  the  Probate  Court  of  said  county  against 
one  S.  F.  Speelman  upon  an  account  for  the  sum  of  $200,  and 
interest  thereon,  and  then  and  thei*e  procured  from  said  court  a 
writ  of  attachment  in  said  cause. 

".  .  .  .  That  on  the  thiixl  day  of  June,  A.  D.  1887,  the  said 
Probate  Court  rendered  judgment  in  favor  of  this  plaintiff,  and 
against  the  said  S.  F.  Speelman,  in  the  sum  of  $209.56,  and  costs 
in  the  sum  of  $46.10,  amounting  in  all  to  the  sum  of  $255.66/' 

These  allegations  are  not  denied  by  the  answer,  and  for  the 
purposes  of  this  action  must  be  taken  to  be  true.  This  court 
has  held  in  Oiarlebois  v  Bourdonj  6  Mont.  376,  that  '^the  Pro- 
bate Court  is  of  limited  jurisdiction."  In  pleading  at  common 
law  the  judgment  of  this  inferior  tribunal,  it  is  necessary  to  set 
forth  the  facts  which  confer  jurisdiction.  {Tamer  v.  Roby^  3 
N.  Y.  193,  and  cases  cited;  Smtth  v.  AndrewSy  6  Cal.  652; 
Taumaend  v.  GordoUj  19  Cal.  188.)  The  rule  has  been  modi- 
fied in  this  State  by  the  enactment  of  the  following  section  of 
the  Code  of  Civil  Procedure:  '^  In  pleading  a  judgment  or  other 
determination  of  a  court  or  officer  of  especial  jurisdiction,  it 
shall  not  be  necessary  to  state  the  facts  conferring  jurisdiction, 
but  such  judgment  or  determination  may  be  stated  to  have  been 
duly  given  or  made.  If  such  allegation  be  controverted,  the 
party  pleading  shall  be  bound  to  establish  on  the  trial  the  facts 
conferring  jurisdiction."  (§  103.)  Statutes  of  the  same  import 
have  been  passed  in  New  York,  California,  Indiana,  Nevada, 
and  other  States,  and  received  judicial  interpretation. 
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In  Hunt  V.  Dukher,  13  How.  Pr.  540,  the  court  holds  that  an 
allegation  that  ^'judgment  was  entered  in  said  action  •  ...  is 
clearly  not  equivalent  to  the  words  that  such  judgment  has  been, 
or  was  *duly  given  or  made/''  lu  Young  v.  Wright,  52  Cal. 
410,  Mr.  Justice  Crockett,  in  the  opinion,  says:  ^^A  party 
wishing  to  avail  himself  of  a  provision  of  this  character  must 
comply  strictly  with  its  terms.  In  exonerating  him  from  an 
obligation  which  would  otherwise  be  incumbent  upon  him,  the 
statute  prescribes  the  precise  conditions  on  which  he  is  to  be 
relieved ;  and  they  must  be  strictly  performed.  In  this  case  the 
"averment  is  not  that  the  judgment  was  duly  'given  or  made,' 
but  that  it  was  'duly  rendered';  and  we  are  inclined  to  think 
these  are  not  equivalent  terms.  A  judgment  is  duly '  rendered' 
when  it  is  duly  pronounced  and  ordered  to  be  entered.  (Gray 
V.  Palmer,  28  Cal.  416;  Peck  v.  Ooui-tia,  31  Cal.  207;  Genella 
V,  Bdyea,  32  Cal.  169.)  But  a  judgment  duly  'made  or  given' 
is  a  complete  judgment  properly  entered  in  the  judgment  book, 
so  that  it  may  be  pleaded  in  bar  of  another  action."  In  Keys 
V.  Grannia,  3  Nev.  551,  the  court  says:  "To  show  the  jurisdic- 
tion is  as  necessary,  under  our  practice,  as  it  ever  was;  the  only 
change  being  in  the  manner  of  stating  it."  (See,  also,  Omke  v. 
Crake,  18  Ind.  156;  Judah  v.  Fredeiicka,  57  Cal,  391;  Loa 
Angeles  v.  Melius,  59  Cal.  451.) 

This  court  held,  in  Territory  v.  Cox,  3  Mont.  205,  that  an  av«> 
ment  is  sufficient  in  a  complaint  which  alleges  that  letters  testa- 
mentary which  had  been  granted  were  "duly  revoked"  by  the 
Probate  Court.  In  Hootman  v.  Bray,  3  Mont.  411,  Chief  Jus* 
tice  Wade  says,  in  the  opinion:  "Neither  the  original  answer 
nor  the  proposed  amendment  contain  any  averment  showing  that 
the  attachment  was  regularly  issued  by  a  court  having  jurisdic- 
tion ;  and  this,  we  hold,  is  a  fatal  defect  in  a  case  like  the  one 
we  are  considering,  where  the  plaintiff  claims  the  property  by 
a  prior  sale,  and  the  officer  attempts  to  justify  the  levy  by 
impeaching  such  sale  for  fraud." 

We  are  not  required  to  state  fully  the  pleadings  in  this  action, 
but  assert  that  the  respondent  cannot  prevail  unless  he  alleges 
and  proves  the  issuance  of  a  valid  writ  of  attachment,  and  the 
entry  of  a  lawful  ju<lgment.  The  foregoing  facts,  which  are 
material  and  relevant,  lead  to  this  conclusion.    The  writ  of 
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attachraeDt  was  essential  to  enable  the  respondent  to  acquire  a 
statutory  lien  upon  the  horses.  When  the  allegations  of  the 
complaint  which  have  been  cited  are  examined  in  the  light  of 
the  authorities,  it  is  plain  that  thej  are  fatally  defective^  and  do 
not  conform  to  the  rule  of  the  common  law,  or  the  statute.  It 
is  not  averred  that  the  judgment  or  other  determination  of  the 
Probate  Court  has  been  "duly  given  or  made,"  but  it  is  alleged 
that  tiie  judgment  was  ^'rendered"  and  the  writ  of  attachment 
was  '^  procured."  The  pleading  does  not  contain  the  facts  which 
would  authorize  the  Probate  Court  to  issue  the  writ  of  attach- 
ment against  the  property  in  controversy,  or  give  it  jurisdiction 
over  the  defendant  Speelmun.  Among  other  matters  pertaining 
to  the  Probate  Court  in  tlie  case  of  Harmon  v.  Speelman,  which 
should  be  spetrified  in  the  complaint,  and  do  not  appear,  are  thei 
following:  That  a  complaint  was  filed;  that  a  summons  was 
issued  and  served ;  that  an  affidavit  of  attachment  and  under- 
taking on  attachment  were  filed ;  and  that  the  horses  referred  to 
were  "  range  stock,"  within  the  purview  of  the  statute  provid- 
ing for  the  ''attachment  of  live-stock  on  ranges."  The  tran- 
script shows  that  tlie  appellant  has  been  persistent  in  attacking 
the  complaint,  and  pointing  out  these  defects ;  and  the  respond- 
ent should  have  a])i>ealc<l  to  the  liberality  of  the  Code  of  Civil 
Procedure,  and  the  decisions  of  this  court,  in  allowing  amend- 
ments to  pleadings.  The  court  below  erred  in  overruling  the 
objections  of  the  ai)])eliant  to  the  introduction  of  the  testimony 
in  support  of  the  findings. 

Another  legal  question,  which  will  necessarily  arise  in  the 
retrial  of  this  action,  can  be  finally  decided  at  this  time.  It 
appears  that  the  property  was  attached  under  the  provisions  of 
the  Code  of  Civil  Procedure  as  "  horses  running  and  roaming 
at  large  and  commonly  known  as  'range  stock/"  (Title  7, 
<ih.  6.)  The  law  defines  what  shall  constitute  a  sufficient  service 
of  process  "between  the  first  day  of  November  and  the  next 
^oceeding  fifteenth  day  of  May,"  and  that  certain  copies  and 
iSotices  shall  be  filed  "with  the  recorder  of  the  county  wherein 
such  property  is  running  at  large."  It  is  concede<l  that  the 
proper  officer  made  this  filing  in  his  office  upon  the  fourteenth 
day  of  May,  1887,  in  the  night-time,  at  10:30  P.  M.  The  appel- 
l&ut  maintains  that  this  hour  was  too  late  for  the  transaction  of 
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official  business,  and  that  the  attachment  papers  cannot  be  deemed 
public  records  to  impart  notice  until  the  succeeding  daj.  The 
postponement  of  the  legal  consequences  of  this  action  of  the 
recorder  until  the  fifteenth  day  of  May  would  destroy  the  lien 
sought  to  be  secured  on  the  horses  by  these  proceedings,  and  pre- 
vent Harmon  from  levying  thereon  in  this  mode  until  the  follow- 
ing month  of  November.  The  case  of  Hathaway  v.  Howelly  64 
N.  Y.  97,  which  is  cited  by  the  appellant,  is  inapplicable.  The 
laws  of  New  York  prescribe  the  hours  during  which  the  offices 
of  this  public  nature  must  be  open  for  the  people;  and  the  sub- 
ject is  not  definitely  regulated  by  the  statutes  of  the  State, 
although  the  same  shall  be  opened  during  the  business  hours  of 
each  day.  (Comp.  Stats«  div.  5,  §  911.)  But  these  periods  are 
not  fixed,  and  the  transaction  of  official  business  at  other  times 
is  not  prohibited. 

One  section  of  the  Code  under  investigation  provides  that 
^Mt  shall  be  the  duty  of  said  county  recorder  to  file  all  papers 
deposited  with  him  for  that  purpose,  and  required  to  be  filed 
under  this  chapter,  and  preserve  the  same  as  other  records  of 
his  office  are  preserved.'*  (Code  Civ.  Proc.  §  226.)  '*  There 
shall  be  kept  in  the  recorder's  office  of  the  county  recorder  of 
each  county  a  book  called  ^Attachment  Book,'  in  which  shall  be 
entered  by  such  recorder,  in  alphabetical  form,  the  names  of  any 
person  or  persons  against  whom  any  writ  or  notice  of  attach- 
ment has  been  filed  in  his  office.  There  shall  also  be  entered  in 
said  book  the  time  such  writ  was  filed."  (Code  Civ.  Proc. 
§  205.)  The  county  recorder  has  complied  in  all  respects  with 
the  laws. 

The  contention  of  the  appellant  cannot  be  sustained.  Black* 
stone  gives  this  definition :  '*  In  the  space  of  a  day  all  the  twenty- 
four  hours  are  usually  reckoned;  the  law  generally  rejecting  all 
fractious  of  a  day,  in  order  to  avoid  disputes.  (Co.  Litt.  136.) 
Therefore,  if  I  am  bound  to  pay  money  on  any  certain  day,  I  dis- 
charge the  obligation  if  I  pay  it  before  twelve  o'clock  at  night, 
after  which  the  following  day  commences.''  (2  Blackst  Conu 
141.)  In  National  Bank  v.  Burkhardt,  100  U.  S.  689,  the  court 
says :  ''  For  most  purposes,  the  law  regards  the  entire  day  as  an 
indivisible  unit.  But  when  the  priority  of  one  l^al  event  over 
another,  depending  upon  the  order  of  events  occurring  on  the 
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same  day,  is  involved,  this  rule  is  necessarilj  departed  from/' 
{Lapeyre  v.  United  Staies,  17  Wall.  198;  Garity  v.  Gri^,  130 
Mass.  184 ;  Westbrook  Manuf.  Co.  v.  Oraidy  60  Me.  93;  Benaon 
V.  AJaniSj  69  lud.  354.)  The  mere  fact  that  the  county  recorder 
filed  the  attaclinient  papers  at  an  hour  when  his  office  is  usually 
closed  does  not  invalidate  the  process  in  Harmon  v.  Speelman.  It 
is  therefore  ordered  and  adjudged  that  the  judgment  be  reversed, 
with  costs,  and  that  this  cause  be  remanded  for  a  new  trial. 

Harwood,  J.,  and  De  Witt,  J.,  concur. 
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BICKLE,  Respondent,  v.  IRVINE  et  ak,  Appellants.       <^  ^^o' 


Pleadiko  —  Proof  of  eon*tructwi»  fraud. — The  facts  oonsfcitaiiDg  ooDBtmctiTe  fraud 
must  be  alligcd  in  order  to  be  proved,  and  are  not  admiMible  under  a  general 
denial  in  an  answer.  (Caws'  of  ISmith  t.  Averbach,  2  Mont.  849 ;  Botch/tr  T* 
Berry,  C  Hunt.  448.  cited.) 

AJiEaii>MENT8.  ~Tbe  refusal  of  the  court  below  to  allow  the  answer  to  be  amended 
in  order  to  admit  proof  of  coiiHtrnctive  fraud  cannot  be  held  error,  where  it  does 
not  appear  from  tlie  transcript  that  any  amendments  were  eyer  prepared  or 
submitted  to  tlie  court,  or  that  good  cause  was  shown  therefor. 

Appeal  from  Fourth  Judicial  Diatrictf  Custer  County, 

The  cause  was  tried  before  Bach,  J.    Defendants  appeal  from 
an  order  overruling  a  motion  for  a  new  trial,  by  LiddelTj,  J. 

Andrew  F.  Burleigh,  and  V.  R.  Middletoji,  for  Appellants. 

Where  the  plaintiff  alleges  that  he  is  the  owner  of  personal 
property  de8cril)ed  in  his  complaint,  and  that  the  same  has  been 
wrongfully  taken  by  the  defendant,  the  defendant  may  show 
under  a  denial  of  plaintiff's  title  anything  that  is  inconsistent 
with  the  allegations  of  the  complaint.  Where  the  plaintiff' 
shows  that  he  claims  ownership  by  reason  of  a  purchase  from  a 
third  person,  the  defendant,  under  a  denial  of  the  plaintiff's 
title,  may  show  that  the  purchase  was  fraudulent  as  against  the 
creditors  of  the  person  from  whom  he  made  such  purchase. 
{Tupper  V.  Thompson^  26  Minn.  385;  Kenney  v.  Goergen,  36 
Minn.  190;  Johnson  v.  Oswald^  38  Minn.  550;  8  Am.  St.  Rep. 
698 ;  Slaubach  v.  Rexford,  2  ilont.  565 ;  Meyendorf  v.  Frohner, 
3  Mont.  282;  LeggaU  v.  Stewart^  5  Mont.  107;  Goddai^  v. 
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Fulton,  21  Cal.  430.)  If  in  order  to  show  the  fraudulent  char- 
acter of  the  sale  it  was  necessary  that  such  fraud  should  be 
alleged  in  the  answer,  then  it  was  an  abuse  of  discretion  on  the 
part  of  the  court  in  refusing  to  allow  the  defendants'  offer  so  to 
amend  their  answer  on  the  trial.  (Stnnger  v.  Davis,  30  Cal. 
318;  Pierson  v.  McGahUl,  22  Cal.  127.)  Under  our  practice 
the  rule  as  to  the  amendment  of  pleadings  is  very  liberal. 
(Comp.  Stats.  §§  115, 116.) 


X  W.  Streodl,  and  James  H,  Garlock,  for  Respondent. 

Where  a  sheriff  seeks  to  justify  the  taking  of  property  under 
an  attachment  from  one  who  is  a  stranger  to  his  writ,  he  must 
show  an  existing  debt  in  favor  of  the  attaching  party  and 
against  the  person  attached.  (Thomburgh  v.  Hand,  7  Cal.  554; 
Ford  V.  McMaster^  6  Mont.  240 ;  Horn  v.  Garvarubias,  51  Cal. 
524 ;  Crocker  on  Sheriffs,  §  866 ;  Kane  v.  Desmond,  63  Cal.  464.) 
There  was  no  showing  made  by  the  defendant  to  entitle  him  to 
amend  as  required  by  section  116  of  the  Compiled  Statutes. 
Defendnnt  could  not  prove  fraud  under  a  general  denial.  Under 
a  statute  like  ours,  the  authorities  are  without  limit  to  refute  such 
a  proposition  as  that.  Fraud  is  a  special  defense  and  must  be 
specially  pleaded.  {Smith  v.  Auei-bach,  2  Mont.  348 ;  Glazier 
V.  Gift,  10  Cal.  303;  Terry  v.  Sickles,  13  Cal.  427;  Botcho'  y. 
Betry,  6  Mont.  448 ;  People  v.  San  Francisco,  27  Cal.  655.) 

Blake,  C.  J. — This  action  was  commenced  in  the  Probate 
Court  of  Custer  County,  against  the  sheriff  and  his  deputy,  to 
recover  the  possession  of  certain  horses,  or  the  value  thereof,  and 
also  damages  for  their  wrongful  use.  Tlie  complaint  alleged 
that  "  the  plaintiff  was  the  owner  of,  and  entitled  to  the  posses- 
sion of,"  the  property.  The  answer  denied  this  and  the  other 
allegations  of  the  plaintiff,  and  as  new  matter,  pleads  a  justifi- 
cation for  the  officers  under  a  writ  of  attachment.  The  case 
was  appealed  to  the  District  Court,  and  upon  the  trial  by  a 
jury,  the  defendants  offered  to  show,  by  the  cross-examination 
of  George  Bickle,  that  after  the  sale  of  the  horses  by  him  to  his 
brother,  the  plaintiff,  and  before  the  levy  of  the  attachment,  the 
witness  '^  remained  in  continuous  and  open  possession  and  con- 
trol "  of  the  property,  "  in  order  to  show  that  the  said  sale  fi-om 
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thie  witness  to  David  Bickle  was  constmciivcly  frniululent 
ander  •  •  •  •  the  statutes  relating  to  fraudulent  couveyaiK^es." 
The  court  sustained  the  objection  to  this  cross-examination  and 
rejected  the  offer.  A  judgment  was  entered  against  the  defend- 
ant, who  moved  for  a  new  trial,  and  this  appeal  has  been  taken 
from  the  order  refusing  the  motion. 

The  appellants  contend  that  the  foregoing  cross-examination 
was  Iqjitimate,  under  the  denial  in  the  answer  of  the  title  of  the 
respondent  to  the  property.  The  transcript  is  imperfect,  and 
fails  to  show  the  direct  testimony  of  the  witness;  and  we  are 
not  informed  concerning  this  important  Kubject*  But  counsel 
concur  in  the  statement  that  the  court  below  ruled  that  evideuce 
of  this  character  could  not  be  introduced  without  an  allegation 
in  the  answer  to  this  effect,  and  that  the  general  denial  was 
insufficient.  The  authorities  support  the  proposition.  In  Smith 
V.  Auerbcichf  2  Mont.  349,  this  court,  by  Mr.  Justice  Knowles, 
said:  ''Where  fraud  is  a  necessary  part  of  a  plaintiff's  or 
defendant's  case,  the  facts  constituting  the  fraud  should  be  set 
forth  so  that  the  opposite  party  may  know  what  he  has  to 
meet.''  In  Baieher  v.  Bo'ry,  6  Mont.  448,  this  court,  in  a  case 
similar  to  the  one  at  bar,  held  that  allegations  in  the  answer 
that  a  certain  assignment  was  fraudulent,  and  that  the  posses* 
sion  of  the  property  involved  never  passed  from  the  assignor  to 
the  plaintiff,  presented  material  issues,  and  that  it  was  error  to 
strike  them  out  of  the  pleading.  In  Feeney  v.  Howardy  79  Cal. 
529;  12  Am.  St.  Rep.  162,  the  court  says:  "The  facts  consti- 
tuting fraud  must  be  averred  in  cases  of  constructive  as  well  as 
of  actual  fraud."  (See,  also,  Golson  v.  Dunlap,  73  Cal.  164; 
BuH  V.  WiUon,  28  Cal.  638.) 

The  appellants  maintain  that  the  court  erred  in  refusing  their 
application  for  leave  to  amend  their  answer  in  these  respects  so 
that  the  testimony  of  George  Bickle  could  be  introduced.  We 
repeat  our  criticism  of  the  unsatisfactory  condition  of  the  tran- 
script, and  are  compelled  to  say  that  it  does  not  appear  that  any 
amendments  were  ever  prepared  or  submitted  to  the  court  below, 
or  that  good  cause  was  shown  therefor.  We  find  no  error  in 
the  record,  and  the  judgment  is  affirmed,  with  costs. 

Habwood,  J.,  and  Db  Wm,  J.,  concur. 
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NEWELL   ET   AL.,   Respondents,   v.    MEYENDORFF, 

Appellant. 

PUBUO  PouOT  —  Contratt  if»  reMraint  of  trade.  —  PUintiffii  and  defendant  entered 
into  a  contract  in  which  plain tifBi  agreed  ttiat  defendant  was  to  have  tlie  sole  and 
excluBiTe  right  of  selling  and  dealing  ia  a  certain  brand  of  oigara  in  Montana; 
that  plaintifiis  would  not  sell  said  cigan  to  anyone  elM  in  Montana  upon  the 
oonaideration  that  defendant  wonld  cea«<e  advertining  and  selling  other  brands  of 
oigara  from  which  he  was  deriving  profit,  and  that  he  would  purchase  said  brand 
of  cigars  fW>m  plain ttfllk,  and  would  introchice  and  promote  the  sale  thereof. 
ffeldt  that  the  contraet  was  not  general,  but  was  limited  to  place  and  person; 
that  it  did  not  deprive  the  public  of  the  reHtrtcr«  d  (Mrty's  industry,  but  was  sim- 
ply a  contract  for  the  enlistment  of  dt-fendant's  services  as  an  agent,  and  was 
therefore  not  void  as  a  contract  in  i-esti-aiut  of  u*ade. 

BsTOPPSL — Party  botind  by  the  rulingn  of  the  cowt^  which  he  obtains  upon  hig  own 
motion,  —  In  the  case  at  bar,  in  an  action  brought  by  the  plain tiib  for  the  pur- 
pose of  recovering  the  price  of  certain  ci^o^ni,  defendant  sought  to  recoup  dam- 
ages sustained  to  his  business  by  a  breach  of  the  contract  on  the  part  of  the 
plaintilb.  The  court  sustained  a  demurrer  U}  the  answer  upon  the  ground  that 
the  contract  was  void  as  against  public  policy,  being  in  restraint  of  trade. 
Defendant  accepted  the  ruling,  and  amending  hin  answer,  pleaded  the  same  con- 
tract as  an  absolute  defense.  ITpon  a  trial  the  c«mrt  found  as  a  concViidon  of 
law  that  the  contract  was  not  void,  and  n  ndei^d  judgment  for  plain tiffii.  Beld^ 
that  plain tifb  having  procured  a  ruling  of  the  court  that  the  contract  waH  void, 
were  bound  by  their  theory  of  the  case,  and  were  estopped  from  receiving  the 
benefit  of  the  subsequent  ruling  to  the  eflfect  tliat  the  contract  was  Vi»]id.  Held, 
cUso,  that  the  latter  ruling  of  the  court  in  constming  the  contract  was  conect; 
but  when  oousidered  with  the  former  ruling  upon  the  demurrer,  it  deprived  the 
defendant  of  a  substantial  right. 

An%LL-^  Matters  dehors  Vie  record,  — Helct,  that  on  an  appeal  this  court  is  not 
precluded  Arom  examining  the  original  auMwer  and  the  sustaining  of  the  de- 
murrer thereto,  for  the  purpose  of  aMertaininr;  whether  the  court  below  in  such 
decision,  together  with  his  subsequent  reversal  of  his  ruling  in  the  same  case, 
did  not  deprive  the  defendant  of  a  substantial  right,  and  exclude  him  from  his 
day  in  court. 

Appeal  Jrom  First  Judicial  District,  Lewis  and  Clarke  County. 

The  case  was  tried  before  McConnell,  C.  J.,  without  a  jury. 

J.  JB.  CLayherg,  for  Appellant, 

PlaintiflFs  were  estopped  from  taking  the  position  that  the  con- 
tract was  valid  after  having  procured  the  decision  of  the  court 
that  it  was  void.  The  rule  is  well  settled  that  a  party  is  not 
permitted  to  take  inconsistent  positions  in  court  in  the  same  suit 
\Smiih  V.  Babcock,  3  Sum.  584;  Ohio  etc.  Ry,  Cb.  v.  McCarthy, 
96  U.  8.  258;  PhUaddphia.  etc.  Ry.  Co.  v.  Hattard,  13  How. 
307 ;  Avedando  v.  Oay,  8  Wall.  376 ;  BuskneO  v.  Kennedy,  9 
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Wall.  387;  Inmn  v.  Miller,  23  111.  401;  Braidwood  v.  Frifler, 
89  111.  606;  JBelanger  v.  Heraey,  90  111.  70;  Olover  V.  Benjamin, 
73  111.  42;  HemphiUy.  Holly,  4  Minn.  233 ;  Sweezey  v.  /S^^on, 
67  Iowa,  481;  McQueen  v.  Gamble,  33  Mich.  344;  .Bean  v. 
Jlfocomfter,  35  Mich.  455;  Bigelow  on  Estoppel,  601;  1  Herman 
on  Estoppel,  §  822.)  Had  the  court  power  at  a  subsequent  term 
to  change  its  ruling  upon  this  proposition,  thereby  depriving 
defendant  of  bis  defense  of  recoupment?  The  ruling  of  the 
court  was  the  law  of  the  case  upon  the  point,  until  such  ruling 
was  reversed  by  a  higher  court.  {Kemper  v.  Tovm  of  Waveidy, 
81  111.  278 ;  Freeman  on  Judgments,  §§  1 5-23 ;  Exdiange  Bank 
V.  Ford,  7  Colo.  314 ;  Wmiams  v.  Hayes,  68  Wis.  248 ;  Tenitory 
V.  Chridenaen,  Dak.  Jan.  31, 1887,  31  N.  W.  Rep.  847,  and  note; 
Schobacher  v.  Germantown  F.  M.  L  Co.  69  Wis.  86;  Seiz  v. 
Fird  Nat.  Bank,  60  Wis.  246 ;  Neumian  v.  Newlon,  14  Fed.  Rep. 
634;  Breed  v.  Ketchum,  51  W^is.  164;  Bank  of  U.  8.  v.  Moss, 
6  How.  31;  Jackson  v.  Asliton,  10  Peters,  480;  Washington 
Bridge  Co.  v.  Stewart,  3  How.  413;  Oamti'on  v,  McRobeiis,  3 
"Wheat.  591;  Latimer  v.  Morrain,  43  Wis.  107;  Wise  v.  Frey, 
9  Neb.  217 ;  Hansen  v.  Berquest,  9  Neb.  269.)  The  court  fouud 
as  facts  that  the  contract  existed  as  claimed  by  defendant,  and 
that  the  goods  were  purchased  thereunder.  If  this  contract  was 
void  as  being  contrary  to  public  policy,  and  the  goods  were  pup- 
chased  under  it,  no  recovery  can  be  had  upon  it.  There  seems 
in  the  law  to  be  two  kinds  of  contracts  which  are  void,  and 
they  are  divided  into  two  general  classes,  viz.,^  contracts  malum 
in  se  and  contracts  malum  prohibitum,  and  there  seems  to  be  a 
wide  distinction  as  to  the  rights  of  the  parties  under  these  two 
classes  of  contracts.  In  the  first  class  of  contracts,  or  those 
called  malum  in  se^  the  parties  are  always  considered  in  in  pari 
deUdo  and  partioeps  eriminis,  while  in  the  contracts  which  are 
merely  prohibited,  no  wrong  is  intended  by  either  party,  and 
there  is  no  such  thing  as  partioeps  eriminis.  In  the  first  class 
of  cases,  the  court  has  universally  refused  to  aid  the  parties, 
bat  always  leaves  them  where  it  finds  them.  In  the  second  class 
of  cases,  the  court  will  sometimes  aid  the  parties;  for  example, 
the  Statute  of  Frauds  provide  that  all  contracts  which  cannot  be 
performed  within  one  year  shall  be  void.  But  as  to  contracts 
ffio/ufii  in  se^  Mr.  Chief  Jostioe  Wilmot,  in  the  case  of  Collins  y» 
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Blanlem,  2  Wils.  341,  states  the  principle  so  clearly  that  it  has 
been  followed  ever  ffinoe.  He  says:  ^'You  shall  not  stipulate 
for  iniquity.  All  wrifiprR  upon  our  law  agree  in  this.  No  pol- 
luted band  shall  tou'*h  the  pure  fountain  of  justice.  Whoever 
is  a  party  to  an  unlawful  contract^  if  he  hath  once  paid  the 
mouey  stipulated  to  be  paid  in  pursuance  thereof,  he  shall  not 
have  help  of  a  court  to  fetch  it  hack  again;  you  shall  have  no 
right  of  action  when  you  come  into  a  oourt  of  justice  in  this 
unclean  manner." 

The  principles  thus  initiated  by  Mr.  Chief  Justice  Wilmol 

have  been  followed  from  that  day  down  to  the  present  time) 

and  while  the  rule  may  be  stated  in  different  ways  by  different 

judges,  yet  this  is  the  sulistauoe  of  the  entire  principle.    Out  of 

it  grew  the  maxim,  Ex  turpi  causa  non  oritur  actio,  et  in  pari 

delido  potior  conditio  defendeiUis,    {Roll  v.  Raquety  4  Ohio^ 

400;  Miller  v.  Larson,  19  Wis.  486;  Jerome  v.  Bigehw,  66  III 

452;  Foster  v.  Thurston.  11  Cush.  322;  Martin  v.  Wade,  37 

Cal.  168;  KnowUon  v.  Congress  etc.  Springs  Co.  57  N.  Y.  518; 

JSt.  Louis  etc.  K  R.  v.  Mailiersy  71   III.  692;  J^ng  v.  Brown,  8 

Hill,  486;  Peck  v.  Barr,  10  N.  Y,  294;  Saraioga  Bank  v. 

King,  44  N.  Y.  87 ;  AmoU  v.  PlUdon  Coal  Co.  68  N.  Y.  568; 

Oregg  v.  Wyman,  4  Cush.  322;   Way  v.  FosUr,  1  Allen,  408; 

King  V.  Oreen,  6  Alleu,  139 ;   Wight  v.  Rendskopf,  43  Wis.  344; 

Clarke  v«  Lincoln  Lumber  Co.  59  Wis.  655.)    The  judgment 

must  be  reversed,  eveo  though  this  court  should  coodude  that 

die  last  ruliug  of  the  court  was  correct  on  the  validity  of  the 

contract,  and  that  he  had  a  right  to  change  such  ruling,  for  the 

reason  that  by  sucli  ruling  defendant  was  deprived  of  a  substen* 

tial  right.    If  the  contract  was  valid  and  the  goodp  had  been 

purcliai)ed  under  it,  in  an  action  for  the  value  of  the  goods^ 

defendant,  under  our  statute,  was  entitled  to  recoup  damages  for 

a  breadi  of  the  contract  on  the  |mrt  of  plaintilf.    By  the  sos* 

taining  of  tlie  first  demurrer  and  declaring  the  contract  void^ 

defendant  was  deprived  of  his  right  of  recoupment.     This  was 

a  substantial  right,  and  under  the  circumstances  the  entire  right 

was  taken  away.    The  plea  of  res  adjudicaia  could  be  interposed 

to  any  original  acti<n)  for  damages.     The  order  became  final  as 

to  him.     If  it  also  became  final  as  to  plaintiff*s,  defendant  wan 

not  injured  because  he  was  leii;  with  a  complete  dcfi?nse;  but  the 
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court  having  changed  his  ruling,  it  deprived  defendant  of  all 
defenses,  to  which  under  the  law  be  was  entitled.  The  first 
ruling  deprived  him  of  his  recoupment,  but  gave  him  another 
defense.  The  last  ruling  deprived  him  of  this  other  defense, 
but  under  it  he  sliould  have  been  entitled  to  his  recoupment 
which  had  been  already  takeu  away. 

CkUlen  &  Sanders^  for  Bespondents. 

It  is  possible  that  the  court  was  in  error  in  sustaining  the 
demurrer  to  the  answer  and  amended  answer  of  the  defendant. 
But  the  defendant,  instead  of  standing  on  his  answer  or  his 
amended  answer,  filed  a  second  amended  answer  upon  which  the 
case  went  to  trial.  When  the  second  amended  answer  was  filed 
it  superseded  the  other  two  answers  and  they  were  no  longer 
any  part  of  the  record  in  the  case.  So  much  of  the  transcript 
as  shows  these  two  answers,  and  the  proceedings  had  thereon, 
should  be  stricken  out,  or,  at  least,  not  considered  by  the  court. 
(Btoum  V.  Saratoga  R.  R.  Oo.  18  N.  Y,  495;  QUman  v.  Ow- 
growy  22  Cal.  356;  Ba^i^er  v.  Reynolds,  33  Cal.  501;  Jmea  v. 
H-od,  28  Cal.  247 ;  Sands  v,  QtUdm,  30  How.  Pr.  1 ;  Allen  v. 
Qmpton,  8  How.  Pr.  251 ;  People  v.  Hurdy  1  Idaho,  433;  Null 
V.  Jones,  5  Neb.  600 ;  Btoum  v.  Galena  Meth.  Co,  32  Kan.  628.) 
Conceding  that  the  ruling  of  the  court  below  was  erroneous  in 
flustaiuing  the  demurrers  to  the  original  and  amended  answers, 
the  defendant  did  not  take  the  proper  course  to  avail  himself  of 
such  error.  He  should  have  refused  to  amend,  and  upon  judg- 
ment being  rendered  against  him,  he  could  have  appealed  to  this 
court,  and  had  whatever  of  error  there  was  in  the  ruling  cor- 
rected by  the  appellate  court 

Instead  of  doing  so  he  elected  to  change  the  posture  of  the  case 
from  that  on  which  he  deliberately  chose  to  present  it  to  the 
court,  and  thereby  he  waived  the  right  to  except  to  whatever 
there  was  of  error  in  the  ruling.  {Harden  v.  Wkedoek,  1  Mont. 
49 ;  On  y.  Haskell,  2  Mont.  225 ;  Perkins  v.  Davis,  2  Mont. 
474;  CMUer  v.  Ervin,  3  Mont  142;  Francisco  v.  Benepe,  6 
Mont  243;  Oarver  v.  Lynde,  7  Mont  113;  (hit  v.  Wajdes,  1 
Minn.  134;  Becker  v.  Sandusky  City  Bank,  1  Minn.  311 ;  Rees 
V.  Leech,  10  Iowa,  439;  Smith  v.  Gedar  Falls  R.  R.  Cb.  30 
Iowa,  244 ;  Mdhcp  v.  Doatie,  31  Iowa,  416 ;  Philips  v.  Hosford, 

VouBL— 17. 
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36  Iowa,  693 ;  Gty  of  Mu9oatine  v.  Keohik  do.  Paaikd  Co.  47 
Iowa,  360;  Lane  v.  B.  &  8.  W.  R.  R  Ob.  52  Iowa,  18;  Bixby 
T*  Blaivy  66  Iowa,  416.) 

The  record  shows  that  this  cause  was  tried  on  the  first  day 
of  May,  A.  D.  1888,  before  Judge  N.  W.  McConnell,  sitting 
without  a  jury,  and  that  he  rendered  the  judgment  which  id 
apiiealed  from  in  this  action.     It  also  shows   that  the  state- 
ment on  motion  for  a  new  trial  was  settled  and  allowed  by  Hon. 
Henry  N.  Blake,  his  successor  in  office.    The  thinl  subdi- 
vision of  section  298  of  our  Code  of  Civil  Procedure  expressly 
provides  that  the  statement  shall  be  presented  to  ^Hhe  judge  who 
tried  or  heard  the  cause  for  settlement''    The  intention  of  the 
legislature  is  so  clearly  expressed  in  this  section  that  there  is 
little  or  no  room  for  judicial  construction.     Our  statute  is  taken 
from  the  amendment  made  to  the  Code  of  Civil  Procedure  of 
the  8tAt>e  of  California  (see  Hayne  on  New  Trials,  §  157,  p.  468), 
and,  unlike  the  Code  of  Civil  Procedure  of  that  State,  it  does 
not  contain  any  provision  for  the  settlement  of  it,  in  case  the 
judge  who  tried  the  cause  should  die,  resign,  or  become  disquali- 
fied for  any  other  reason.     (See  Hayne  on  New  Trials,  §  153, 
p.  447.)     This  question  was  raised  in  the  case  of  Edwards  v. 
Tracy,  2  Mont.  22,  and  it  was  there  held  that  by  the  use  of  the 
word  "judge"  in  the  statute  instead  of  "court,"  it  authorized  a 
settlement  of  a  statement  to  be  made  in  vacation,  and  that  how- 
ever many  changes  there  might  l)e  as  to  the  individual  who  held 
the  office,  yet  there  was  no  change  in  the  office,  and  no  vacation 
therein.     It  was  therefore  held  that  the  successor  in  office  of  the 
judge  who  tried  the  cause  was  competent  to  settle  a  statement  on 
motion  for  a  new  trial.     This  decision  was  made  upon  the  stat- 
ute as  it  stood  in  1873,  &s  it  is  found  in  the  Codified  Statutes  of 
1871-72,  section  374,  Civil  Practice  Act,  and  we  respectfully 
submit  that  it  is  not  a  binding  authority,  or  any  authority,  as 
the  statute  is  now  amended. 

De  Witt,  J. — The  record  in  this  case  presents  the  following 
history :  The  complaint  is  for  the  price  of  cigars  sold  and  deliv- 
ered by  plaintiffs  to  defendant.  Defendant  answered,  and  ad- 
mitted the  sale  and  delivery,  and  set  up  in  recoupment  a  contract, 
the  terms  of  whidh  were,  generally,  that  in  1886  he  was  dealing 
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in  cigars;  that  plaintifis  approached  him  to  sell  their  '^Flor  de 
B.  Garcia  Cigars/'  agreeing  that  defendant  should  have  tiie  sole 
and  exclasive  right  of  selling,  handling,  and  dealing  in  said 
cigars  in  Montana;  that  plaiutiffis  would  not  sell  said  cigars  to 
any  one  else  in  the  Territory;  that  defendant  would  cease  adver- 
tising and  selling  various  other  valuable  brands  of  cigars  in  which 
he  was  dealing,  and  from  the  .^ale  of  which  he  was  deriving  much 
profit;  that  he  would  accept  said  sole  agency,  would  purchase  said 
brand  of  cigars  from  plaintiffs^  and  would  introduce  and  promote 
the  sale  thereof  to  the  best  of  his  ability.  The  answer  further 
allies,  in  detail,  the  performance  by  defendant  of  his  part  of  the 
oontracty  and  the  expenditure  of  large  sums  of  money  in  placing 
said  cigars  upon  the  market.  Then  follows  the  al  legation  of  breach 
by  plaintiflB,  in  that  they  sold  the  said  brand  of  cigars  to  other 
dealers  in  the  Territory,  by  which  breach  the  defemlant  suffered 
great  damage  in  his  business,  which  damage  he  recoups  against  the 
plaintiff'  account  for  the  cigars  sold.  The  court  below  sustained 
a  demurrer  to  this  answer  on  the  ground  that  the  contract  pleaded 
was  void  as  against  public  policy,  being  in  restraint  ot  trade, 
and  could  not  be  pleaded  in  recoupment.  Defendant  ac*cepted 
the  ruling  of  the  court,  and  took  leave  to  amend,  which  he  did 
by  pleading  the  same  contract,  not  in  recoupment,  but  as  an 
absolute  defense,  on  the  ground  that  if  the  contract  were  void, 
the  plaintiffs  could  not  recover  thereunder.  The  case  went  to 
trial  in  this  condition,  before  the  court  without  a  jury.  The 
theory  of  the  case  seems  to  have  been  preserved  until  the  court 
made  findings  and  conclusions  of  law,  at  which  time  he  held 
that  the  contract  was  not  void.  Defendant  presumably  had  not 
introdnced  evidence  of  damages  by  reason  of  breach,  as  he  was 
not  entitled  to  under  the  pleadings;  and  judgment  was  made 
and  entered  for  plaintifis  for  the  amount  claimed.  Defendant 
seems  not  to  have  had  a  day  in  court.  His  motion  for  a  new 
trial  was  denied.  From  that  order,  and  the  judgment  as  well, 
he  appeals,  having  saved  his  errors  complained  of  by  exception. 
We  will  first  construe  the  contract  as  to  whether  it  must  be 
considered  void  as  in  restraint  of  trade.  The  rule  that  contracts 
that  are  in  restraint  of  trade  shall  be  void,  as  against  public 
policy,  is  among  our  most  ancient  common-law  inheritances. 
In  Alger  v.  Thatcher,  19  Pick.  51 ;  31  Am.  Dec  119,  Morton,  J., 
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says:  "As  early  as  the  second  year  of  Henry  V.  (A.  D.  1415), 
ive  find  by  the  year  books,  that  this  was  considered  to  be  old 
and  settled  law.  Through  a  succession  of  decisions  it  has  been 
handed  down  to  us  unquestioned,  till  the  present  time.''  The 
learned  judge  traces  the  history  of  the  rule  to  its  modern  modi- 
fication, that  ''contracts  in  restraint  of  trade,  generally,  have  been 
held  to  be  void;  while  those  limited  as  to  time  or  place  or  per- 
sons have  been  regarded  as  valid,  and  duly  enforced."  He  gives 
the  reasons  for  the  rule  in  the  following  language:  ^'(1)  Such 
contracts  injure  the  parties  making  them,  because  they  diminish 
their  means  of  procuring  livelihoods,  and  a  competency  for  their 
families.  They  tempt  improvident  persons,  for  the  sake  of  pres- 
ent gain,  to  deprive  themselves  of  the  power  to  make  future 
acquisitions,  and  they  exix>se  such  persons  to  imposition  and 
oppression.  (2)  They  tend  to  deprive  the  public  of  the  services 
of  men  in  the  employment  and  capacities  in  which  they  may  be 
most  useful  to  the  community  as  well  as  themselves.  (3)  They 
discourage  industry  and  enterprise,  and  diminish  the  products 
of  ingenuity  and  skill.  (4)  They  prevent  competition,  and 
enhance  prices.  (5)  They  expose  the  public  to  all  the  evils  of 
monopoly;  and  this  especially  is  applicable  to  wealthy  oom- 
panies  and  large  corporations,  who  have  the  means,  unless 
restrained  by  law,  to  exclude  rivalry,  monopolize  business,  and 
engross  the  market.  Against  evils  like  these,  wise  laws  protect 
individuals  and  the  public,  by  declaring  all  such  oontracU  void." 
(See,  also,  cases  in  that  opinion  cited.) 

The  doctrine  is  agaiu  well  stated  in  Lawrence  v.  SUtder,  10 
Barb.  641,  in  which  case  the  court,  Selden,  J.,  cites  with 
approval  Bronson,  J.,  in  Chappd  v.  Brodcway,  21  Wend.  167, 
as  follows:  ''There  may  be  cases  where  the  contract  is  neither 
injurious  to  the  public  nor  the  obligor,  and  then  the  law  makes 
an  exception,  and  declares  the  agreement  valid."  In  Oreffen 
Steam  NamgaJHon  Oo.  v.  WimoTy  20  Wall.  68,  Mr.  Justice 
Bradley  says :  *'  There  are  two  principal  grounds  on  which  the 
doctrine  is  founded  that  a  contract  in  restraint  of  trade  is  void 
as  against  public  policy.  One  is  the  injury  to  the  pnblio  by 
being  deprived  of  the  restricted  party's  industry;  the  other 
is  the  injury  to  the  party  himself  by  being  precluded  from  por- 
«uing  his  occupation,  and  thus  being  prevented  from  supporting 
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himself  and  his  family.  It  is  evideDt  that  both  these  evils  occur 
when  the  contract  is  general,  not  to  pursue  one's  trade  at  all,  or 
not  to  pursue  it  in  the  entire  realm  or  country.  The  country 
suffers  the  loss  in  both  cases;  and  the  party  is  deprived  of  his 
occupation,  or  is  obliged  to  expatriate  himself  in  order  to  follow 
it.  A  contract  that  is  open  to  such  grave  objections  is  clearly 
against  public  policy.  But  if  neither  of  these  evils  ensue,  and 
if  the  contract  is  founded  on  a  valid  consideration,  and  a  reason* 
able  ground  of  benefit  to  the  other  party,  it  is  free  from  objeo- 
tion,  and  may  be  enforced.'' 

We  have  cited  these  reasons  for  the  rule  in  full,  in  order  to 
apply  them  to  the  contract  under  construction.  They  embody 
the  modem  doctrine,  as  held  by  the  authorities.  A  recitation 
alone,  of  the  rule  and  its  reasons,  seems  to  us  sufficient  to  taka 
the  contract  under  consideration  out  of  the  operation  of  ita 
prohibitions.  The  contract  is  not  general;  it  is  limited  as  to 
place  and  person.  The  public  is  not  deprived  of  the  alleged 
restricted  party's  industry.  On  the  contrary,  the  contract  pro- 
vides for  the  placing  upon  the  Montana  market  the  product  of 
the  plaintiffs'  industry,  by  the  selection  and  services  of  a  local 
Montana  agent,  interested  in  the  success  of  sales,  and  to  be 
rewarded  by  such  success.  Nor  is  there  any  injury  to  the  party 
himself,  the  plaintiff},  by  their  being  precluded  from  pursuing 
their  occupation.  Kather,  by  the  contract,  they  seem  to  have 
sought  a  means  of  extending  the  field  of  their  operations,  and 
not  of  restricting  them.  In  the  light  of  the  authorities,  the  rule 
and  the  reasons  therefor,  and  the  facts,  we  are  clearly  of  the 
opinion  that  the  contract  was  not  in  restraint  of  trade,  and  not 
void.  It  was  simply  a  contract,  for  a  consideration,  for  the 
enlistment  of  the  services  of  an  agent  for  the  plaintiffs  in  their 
business.  The  court  below  was  therefore  correct  in  his  last 
view  of  the  contract.  It  follows  that  he  was  wrong  in  his  first 
position  in  sustaining  the  demurrer  to  the  original  answer. 

Eespondent  urges  that  all  the  proceedings  and  pleadings, 
prior  to  the  amended  pleadings,  on  which  the  case  was  tried, 
are  dehors  the  case  on  appeal ;  citing  Sawyer,  J.,  in  Barber  v. 
ReynddSf  33  Cal.  501:  "The  old  complaint,  in  the  form  first 
filed,  ceases  to  be  the  complaint  in  the  case,  or  to  perform^any 
further  function  as  a  pleading,  but  the  amended  complaint  falls 
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into  its  place,  and  performs  the  same,  and  not  different  func- 
tions." UjK)n  an  examination  of  this  case,  we  find  the  judge 
further  saying:  "The  identity  of  the  action  is  in  no  res})ect 
affected;"  and  it  was  preliminary  to  arriving  at  the  couchision 
last  quoted  that  the  previous  utterance  was  made.  The  law,  as 
counsel  cites  it,  is  true,  as  far  as  he  goes.  The  old  answer  in 
the  case  at  bar  does  not  ^'perform  any  further  function  as  a 
pleading;"  but  we  are  not  precluded  from  examining  that 
answer,  and  the  sustaining  of  tlie  demurrer  thereto,  for  the  pur- 
pose sui);gosted  infra.  We  are  mindful  of  the  consequences  of 
defendant  answering  over,  afler  demurrer  sustained  (F^*ancisoo 
V.  Benejie^  6  Mont.  243),  and  we,  at  this  time,  recur  to  that 
ruling,  and  review  the  same,  not  as  if  an  appeal  had  been  taken 
therefrom  to  this  court,  but  for  the  purpose  of  ascertaining 
whetlier  the  court  in  such  decision,  together  with  his  latter 
reversal  of  his  {K>sition,  in  the  same  case,  did  not  deprive 
defendant  of  a  substantial  right,  and  exclude  him  from  his  day 
in  court.  If  that  be  true,  defendant  has  a  remedy.  Ubi  juSy 
ibl  reniedium.  If  the  contract  be  valid,  defendant  certainly  has 
the  ritrjit  to  recoup  his  damages.  If  the  contract  be  void, 
defendant  has  the  right  to  plead  it  in  bar.  But  the  court 
bciow  changed  front  as  oflen  as  defendant  aligned  himself  with 
the  conn's  last  evolution.  It  was  impossible  for  the  defendant 
to  keep  pace  with  the  movements  of  the  court,  who  finally  left 
him  a  judgment  debtor,  af\er  having  twice  declared  that  he  had 
a  gooil  defense,  but  each  time  when  the  court  had  placed  defend- 
ant in  a  |)osition  where  he  could  not  avail  himself  of  such  defense. 
For  the  defendant's  disasters,  thus  resulting,  there  must  be  a 
remedy.  We  find  it  as  follows:  A  party  in  an  action  is  bound 
by  his  pleadings.  He  is  also  bound  by  the  rulings  of  the  court 
which  he  obtains  upon  his  own  motion,  and  is  estopped  from 
claiming  such  ruling  as  error.  (2  Herman  on  Estoppel,  §  823, 
and  noie.)  A  party  is  bound  by  his  theory  and  presentation 
of  his  case.  "A  party  cannot  get  relief  on  one  basis,  and  then 
seek  a  new  chance  to  litigate,  on  the  suggestion  that  he  has  a 
defense,  wliich  he  did  not  see  lit  to  rely  on  before."  {Beam  v. 
3Iacomber,  35  Mich.  457.  See,  also,  Belanger  v.  Hersey,  90 
III.  ^3;  Sweezey  v.  Stds<m,  67  Iowa,  481.)  "Where  a  party 
gives  a  reason  for  his  conduct  and  decision  touching  anything 
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involved  in  a  controversy,  he  cannot,  after  litigation  has  begun, 
change  his  ground,  and  put  his  conduct  upon  another  and  a 
different  consideration.  He  is  not  permitted  thus  to  mend  his 
hold.  He  is  estopped  from  doing  it  by  a  settled  principle  of 
law."  (Ohio  etc.  liy.  Co.  v.  McCarthy,  96  U.  S.  267.  See, 
also,  Dreyfous  v.  Adams,  48  Cal.  131 ;  Long  v.  FoXy  100  111. 
43;  McQueen  v.  Gamble,  33  Mich.  344;  Ocdlaway  v.  Johnson, 
51  Mo.  33;  Edwards^  Appeal,  105  Pa.  St.  103.) 

When  the  plaintiffs  in  the  case  at  bar  had  procured  the  rul- 
ing of  the  court  that  the  contract  was  void,  they  placed  their 
theory  of  the  case  upon  record.  Might  they  then,  "  ufwn  after- 
thoughts, new  suggestions,  and  new  aspects  of  the  case,  change 
their  position  of  the  case  from  that  on  which  they  deliberately 
chose  originally  to  present  it  to  the  court?"  and  especially  after 
defendant  had  accepted  tlie  construction  of  the  contract,  de* 
manded  by  plaintiffs,  and  held  by  the  court.  Plaintiffs  were 
estopped  by  the  position  they  had  assumed,  and  into  which  they 
had  forced  defendant,  when,  to  change  that  position,  in  the  time 
and  in  the  manner  thai  it  was  changed,  deprived  defendant  of 
all  defense  whatsoever.  The  decision  of  the  court  holding  the 
contract  valid  was  made  after  the  testimony  was  closed  and  the 
case  argued  and  submitted,  and  submitted  on  pleadings  which 
forbade  evidence  in  recoupment.  If  the  court  had  made  his 
reformed  ruling  before  the  close  of  the  case,  defendant  could 
have  obtained  leave  to  amend  himself  back  to  his  original  posi- 
tion, and  obtain  a  continuance  on  the  ground  of  surprise,  if 
necessary,  to  enable  him  to  obtain  and  produce  his  evidence  of 
damages.  It  would  seem  that  the  action  of  the  court  was  acci- 
dent and  surprise,  against  which  no  ordinary  prudence  could 
have  guarded.  We  are  of  opinion  that  plaintiffs  were  estopped 
from  asserting  that  the  contract  was  valid,  or  of  receiving  the 
benefit  of  the  ruling  of  the  court  to  that  effect,  when  such  rul- 
ing came  at  the  time,  in  the  manner,  and  under  the  circumstances 
that  it  did,  and  to  the  total  deprivation  to  the  defendant  of  his 
defense  to  the  action.  Therefore  the  latter  ruling  of  the  court, 
although  correct  by  construing  the  contract,  under  the  circum- 
stances described,  and  entailing  the  results  that  it  did,  and  taken 
with  the  former  position  assumed  by  the  court,  and  depriving 
defendant  of  a  substantial  right,  was  error. 
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We  make  no  reflection  apon  the  distinguished  jadge  who  tried 
the  cause.  His  reformation  of  his  first  opinion  is  a  credit  as 
well  to  his  eminent  and  conceded  ability  as  to  his  known  sense 
of  justice  and  probity.  His  action  complained  of  was  more  in 
the  nature  of  a  misfortune^  which  happened  to  be  fatal  to  the 
defendant. 

Respondent  urges  that  the  statement  on  motion  for  a  new  trial 
cannot  be  considered,  as  it  was  not  settled  by  the  judge  who 
tried  the  case,  but  by  his  successor  in  office.  It  is  not  necessary 
to  consider  this  objection,  as  the  data  for  our  conclusion  are  all 
found  in  the  judgment  roll,  and  the  appeal  is  from  the  judg- 
ment, as  well  as  the  order  deiying  the  motion.  We  cannot 
leave  this  case  without  animadverting  upon  the  record  as  it  is 
presented.  This  court  has  heretofore  had  occasion  to  remind 
counsel  that  the  preparation  of  a  record  is  their  duty,  and  it  is 
not  for  them  to  leave  the  Supreme  Court  to  grope  through  a 
disorderly  mass  of  immaterial  matter  to  ascertain  that  which 
counsel  relies  upon.  (  Upton  v.  Larkin,  7  Mont.  462 ;  Raymond 
v.  ThexUm,  7  Mont.  306 ;  Fant  v.  Tandy,  7  Mont.  443 ;  Sherman 
y.  ISgffinSy  7  Mont.  479.)  In  the  record  iu  this  case,  the  com- 
plaint, second  amended  complaint,  replication,  judgment,  notice 
of  motion,  and  specification  of  errors  all  appear  twice  in  full, 
instead  of  being  once  inserted,  and  afterwards  noticed  by  appro- 
priate reference.     Where  reference  is  made,  pages  are  omitted. 

It  is  difficult  to  refer  to  page .    The  matter  is  not  presented 

in  that  orderly,  systematic,  chronological  method  that  presents 
to  the  court  an  intelligent  view  of  tlie  case  at  a  reading.  When 
we  do  arrive  at  the  gist  of  the  matter,  it  is  afler  such  labor  as 
caused  the  learned  compilers  of  the  Institutes  of  Justinian  to 
say,  in  the  dedication  of  that  work,  et  opus  desperaJtum^  quasi 
per  medium  profundum  euntea  oodesti  favore  ad  implemmua.  The 
judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Blake,  C«  J.^  and  Habwood^  J.^  concur. 
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GAGE,  RiSPONi>BNT,  ».  MARYATT,  Appellaut. 

JmnoB'B  CouBT— Practice—  Waiter  qf  dtfecHoe  tummonB  by  appeal — The  d^ 
fendani  appealed  to  the  Di«triot  Court  from  a  Jadgment  by  default  rendered' 
•gaiBst  him  in  a  Jvstioe't  Ooart,  and  appearingr  apeelalljr,  moTed  to  diemiia  the 
action  upon  the  groaod  of  a  defeotire  summons.  Beld,  that  the  defendant  haT- 
ing  appeared  generally  in  taking  his  appeal,  thereby  waived  the  irregularities  in 
the  summons,  and  eould  not  aabeequently  appear  speeiaUy  for  the  porpose  of  » 
motion  to  dismise. 

Bamx^  Appeal— Trial  de  novo Under  section  826  of  the  Code  of  CStU  Frooed- 

nre,  pruviding  that  **  all  appeals  from  Justiees'  Courte  shall  be  tried  anew  in  the 
District  Court  on  tiie  papers  fll-d  in  the  Jns«loe't  Court,"  a  judgment  by  defiMilt 
will  he  affirmed,  on  appeal,  where  no  motion  was  made  in  the  Justice's  Court  to 
■et  aside  the  default,  or  other  appropriate  relief  sought;  the  complaint  being 
■offieient  for  the  court  in  which  it  was  originally  filed. 

Appeal  from  ITiird  JudickU  Distridy  GaUatin  Ocmnty. 
Tbe  Judgment  was  rendered  bj  Liddell^  J. 
J.  A.  StaatSy  for  Apjidlant. 
LiAce  &  Luce,  for  Respondent 

Blake,  C.  J. — This  action  was  commenced  in  the  Justice's 
Court  of  Gallatin  County  by  Grage,  to  recover  from  Maryatt  the 
sum  of  fifteen  dollar?,  and  for  the  return  of  a  bull,  or  eighty- 
five  dollars,  its  value.  These  matters  are  stated  in  the  summons, 
and  also  the  following  notification :  '^That  if  you  fail  to  ap}>ear 
and  answer  said  complaint,  as  above  required,  tbe  said  plaintiflT 
will  take  a  judgment  by  default  against  you  for  the  sum  of  one 
hundred  dollars,  if  a  delivery  cannot  be  had,  and  costs  of  suit.'' 
The  summons  was  served  i>ersonally  upon  Maryatt,  who  did  not 
appear,  and  his  default  was  entered.  Afterwards,  witnesses  were 
called  and  testified,  and  judgment  was  entered  according  to  the 
prayer  of  the  complaint. 

Maryatt  then  appealed  to  the  District  Court,  and  appeared 
specially,  and  moved  to  dismiss  the  case  for  these  reasons :  That 
the  Justice's  Court  had  no  jurisdiction  of  the  person  of  the 
defendant,  because  the  summons  ''does  not  state  the  nature  of 
the  action  suflSciently  explicit  to  apprise  defendant  thereof,"  and 
also  that  the  summons  "does  not  comply  with  the  statute  pro- 
viding for  notice  to  apprise  defendant  what  judgment  plaintiff 
will  take  if  default  is  entered  in  said  action."    The  court  over- 
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ruled  the  motioD^  and  affirmed  the  judgment  of  the  Justice's 
0>urt ;  and  from  this  action  Maryatt  appealed. 

We  do  not  intend  to  determine  all  the  questions  relating  to 
the  summons  which  have  been  raised  by  the  appellant,  but  can 
say  that  the  defendant  was  apprised,  in  general  terms,  of  the 
nature  of  the  claim  of  the  plaintiff  against  him,  and  there  was 
a  partial  compliance  with  the  Code  of  Civil  Procedure,  section 
742.  But  the  irregularities  in  the  summons  were  waived  by 
Maryatt  when  he  voluntarily  appealed  the  case  to  the  District 
Court  In  Lowe  v.  Strtngham,  14  Wis.  244,  Mr.  Judge  Paine 
says:  ''The  object  of  an  appeal,  in  such  cases,  is  to  try  the  case 
anew  in  the  appellate  court,  on  its  merits,  and  not  to  review 
errors  of  the  justice.  The  taking  of  such  an  appeal  is  equiva- 
lent to  an  appearance,  and  gives  the  appellate  court  jurisdiction 
over  the  person,  whether  the  service  of  the  process  before  the 
justice  was  sufficient  for  that  purpose  or  not."  In  Fee^.  Big 
Sandy  Iron  Cb.  13  Ohio  St.  564,  the  court  says :  "  The  service  in 
the  present  case  is  not  shown  to  be  in  conformity  to  the  Code. 
....  The  common  pleas,  therefore,  did  not,  by  the  return  upon 
the  summons,  acquire  jurisdiction  over  the  defendant.  But  the 
corporation,  by  appearing  in  court,  and  causing  notice  of  its 
intention  to  appeal  from  the  judgment  to  be  entered  upon  the 
record,  thereby  appeared  in  the  action,  and  submitted  itself  to 
the  jurisdiction  of  the  court,  and  cannot  now  be  permitted,  on 
error,  to  allege  a  want  of  jurisdiction  in  the  court."  (Mcur$d£n 
V.  Soper,  11  Ohio  St.  503;  Bamum  v.  Fttzpatricky  11  Wis.  81; 
Blackwood  v.  JoneSy  27  Wis.  498 ;  Perry  v.  McKhme^  4  Ter. 
154 ;  Mabme  v.  OarJt,  2  Hill,  658.)  The  court  rightfully  over- 
ruled  the  motion  to  dismiss  the  action.  The  appellant,  having 
appeared  generally  in  taking  his  appeal,  could  not  subsequently 
appear  specially,  for  the  purpose  of  making  the  motion  of 
dismissal. 

The  Code  of  Civil  Procedure  provides  that  "all  appeals  firom 
Justices'  Courts  shall  be  tried  anew  in  the  District  Court,  on  the 

pa[>ers  filed  in  the  Justice's  Court ''    (§826.)     In  Ifor^ 

V,  Didrid  Court,  13  Nev.  90,  Mr.  Justice  Beatty  says:  "All 
the  District  Court  can  do,  in  a  case  appealed  from  a  Justice's 
Court,  is  to  try  it  anew  (Comp.  Laws,  5  1643),  and,  if  no  sort 
of  issue  has  been  made  or  tried  in  the  Justice's  Court,  there  is 
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nothing  to  be  tried  anew."  {People  v.  County  Qnirt,  10  Cal.  19 ; 
Funkenstein  v.  Elgutiery  11  Cal.  328;  Rklcey  v.  Supetnor  CouHy 
59  Cal.  661.)  The  authorities  are  uniform  in  holding  that  the 
appellant  should  have  appeared  and  answered  in  the  Justice's 
Court,  or  moved  to  set  aside  the  default,  or  sought  other  appro- 
priate relief.  In  this  way  the  issues  could  have  been  settled, 
and  upon  an  appeal  there  could  be  a  new  trial. 

When,  however,  the  case  was  within  the  jurisdiction  of  the 
District  Court,  the  appellant  made  no  effort  to  procure  an  adjust- 
ment of  his  rights  by  seeking  any  redress,  but  placed  that  tri- 
bunal in  this  position,  that  it  must  affirm  or  reverse  the  judgment 
of  the  Justice's  Court.  The  complaint  is  not  technically  cor- 
rect, but  it  is  sufficient  for  the  court  in  which  it  was  originally 
filed,  and  where  great  liberality  is  allowed  in  formal  matters. 
The  court  below  was  therefore  compelled  to  affirm  the  judgment 
of  the  Justice's  Court.  It  is  therefore  adjudged  that  the  judg- 
ment be  affirmed,  with  costs. 


Habwood,  J.,  and  De  Witt,  J.,  concur. 
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LEWIS  DAVIS,  Respondent,  v.  JOSEPH  DAVIS  AND  »?  g^' 

BENNETT  PRICE,  Appellanto.  ^rm 

81    808| 

PxjBADiivo  —  CoutUer-elaim —  AUam^  in  fact.  —  Defenduitt  Joseph  Davis,  who  mm 
the  attornej  in  fact  of  the  plaintiff,  conveyed  by  virtue  of  such  agency  certain 
property  belonging  to  the  plaintiff  to  bis  cu-defendanti  who  in  tnrn  reconveyed 
it  to  the  defendanL  In  an  action  to  annul  the  conveyances  the  defendant  pleaded 
M  a  separate  defense  that  the  premitfcs  in  controversy  were  purchaned  by  the 
plaintiff,  defendant,  and  another;  that  defendant  supplied  the  money  to  pay  for 
his  share ;  that  the  deed  was  taken  in  the  name  of  the  plaintiff  alone ;  tiiac  at  the 
time  of  and  prior  to  the  acts  complained  of,  the  legal  title  to  such  share  was  in 
the  plaintiff^  but  that  there  was  a  rettaUing  trust  in  favor  of  the  defendant,  and 
that  defendant  had  an  equitable  title  to  said  shaze  in  the  premises  when  the 
power  of  attorney  was  made  to  him.  Held^  that  this  defense  was  a  good  original 
eanse  of  action  in  defendant's  favor  against  the  plaintiff  if  defendant  sought  a 
reconveyance  of  that  share  from  the  plaintiff,  and  was  properly  set  up  in  the 
answer  nnder  the  provisions  of  seotionn  89  and  90,  chapter  4,  Code  of  Civil 
Procedure.  Held,  a2io,  that  the  acceptance  by  the  defendant  of  the  power  of 
attorney,  and  his  actions  nnder  it,  did  nut  deprive  him  of  this  cause  of  action, 
whether  set  np  in  an  original  action,  or  as  an  equitable  defense  in  the  case  at  bar 
against  the  plaintiff.  Quare,  nnder  section  91,  chapter  4,  Code  of  Civil  Pro- 
cedure, most  he  not  set  it  up  or  be  afterwards  barred  from  asserting  it? 
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EtiOFPSL — C<m««yafiM  by  attofwy  in  fati  to  ftimM{f.— An  ftttaroey  in  ftiet»  wImk 
by  advuitege  of  his  agencj,  oouTeyi  the  logal  title  of  the  land  of  bis  principal  to 
himBolf,  is  not  thereby  estopped  from  anertiog  s  prior  equitable  title  in  himself 
in  ftn  action  by  the  principal  to  annul  the  eonTeyanoe. 

Pbatxb  not  Comoluuvb— JEi^ity  pleadtii^.  —  Where  the  defendant  pleads  nev 
matter  in  the  answer  as  a  defense,  praying  to  be  discharged,  he  is  not  ooudaded 
thereby  from  obtaining  such  relief  as  he  shows  himself  entitled  to.  (Cases  of 
GiOeUr.  Otark,  6  Mont,  191;  Leopoid  t.  SUwerman,  7  Mont  260,  cited.) 

Appeal  Jram  Mrd  Judicial  Didrict,  Lewis  and  Clarke  CoimUf. 

Plaintiff's  motion  for  judgment  on  the  pleadings  was  sus- 
tained by  Blake^  C.  J. 

Massena  BuUard,  and  Carpenter,  Buck  &  Hunt,  for  Appellants. 

Where,  upon  foreclosure  of  property,  title  is  taken  in  the 
name  of  one,  but  the  consideration  is  paid  by  another,  a  result- 
ing trust  arises.    (Perry  on  Trusts,  §  126;  Story  on  Equity 
Jurisprudence,  §  1201.)     If  a  joint  purchase  is  made  in  the 
name  of  one,  and  another  pays  his  share  of  the  purchase  money, 
the  latter  will  be  entitled  to  his  share  of  the  property  as  a  result- 
ing trust.     (Story  on  Equity  Jurisprudence,  §  1206;  Buck  v. 
Swaaey,  35  Me.  49 ;  56  Am.  Dec.  681 ;  Wood  on  Statute  of  Frauds, 
§  456 ;  Edwards  v.  Edwards,  39  Pa.  St.  369.)     Where  part  of 
the  purchase  price  is  paid  by  one,  and  the  title  is  taken  in  the 
name  of  another,  there  is  a  resulting  trust  pro  tanto.     (4  Kent 
Com.  306;  Lonebury  v.  Purdy,  18  N.  Y.  515;  Sayre  v.  Town- 
sends,  15  Wend.  647;  Learned  v.  Haley,  34  Cal.  608.)     A  trust 
results  when  land  is  purchaj9ed  by  one  brother  in  the  name  of 
another.     (Hill  on  Trustees,  p.  98 ;  Perry  on  Trusts,  §  144.) 

A  court  of  equity  will  not  set  aside  the  deeds,  if  Joseph 
Davis  was  the  owner  of  the  property,  or  if  plaintiff  held  the 
property  in  trust  for  him.  There  was  a  consideration  for  the 
deeds  when  the  money  was  paid  by  Joseph  Davis  and  the  title 
taken  in  plaintiff.  The  court  should  not  set  aside  the  deeds 
unless  equity  is  done  by  plaintiff.  It  is  the  duty  of  plaintiff  to 
convey  the  trust  property.  (Story  on  Equity  Jurisprudence, 
§  693;  Willard's  Equity  Jurisprudence,  §  302.)  A  void  deed 
will  not  be  set  aside  by  a  court  of  equity  unless  equity  is  done 
by  the  party  seeking  a  cancellation.  {Oanjield  v.  Fairbanks,  63 
Barb.  461.)    The  deeds  sought  to  be  canceled  are  not  absolutely 
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void.  (Hufd  ▼.  JcJmam,  44  N.  T.  27 ;  4  Am.  Bep.  681.)  All 
of  the  facts  necessary  to  constitute  a  defense,  and  to  entitle  the 
defendant,  Joseph  Davis,  to  equitable  relieF,  are  set  forth  in  the 
answer;  and  if  these  £eu^  are  true  a  court  of  equity  should  not 
direct  the  cancellation  of  the  deeds,  but  on  the  contrary  should 
render  a  decree  establishing  the  defendant's  title  against  the 
plaintiff, 

OuUen  A  SanderSy  for  Respondent. 

Where  an  agent,  holding  a  power  of  attorney  to  sell,  becomes 
fhe  purchaser  himself,  the  sale  will  be  set  aside  on  the  application 
cf  the  principal.  An  ageot,  by  accepting  a  power  of  attorney 
to  sell  real  estate,  is  thereby  estop|>ed  from  denying  the  title  of 
his  principal.  (2  Pomeroy's  Equity  Jurisprudence,  §  559,  and 
notes;  Reese  y.  Medlock, 27  Tex.  120;  84  Am.  Dec.  611-614, 
and  notes;  Frink  v.  Eoe^  70  Cal.  296;  2  Herman  on  E^stoppel, 
S§  887-890 ;  WiUism  v.  Watkins,  3  Peters,  43-48 ;  M(yrreU  v. 
Ckme,  22  How.  75;  iloit  v.  Smith,  16  Cal.  636-557;  Borell  v. 
RoavMy  33  Cal.  409;  Ti^o  v.  Anderson,  10  Mich.  357;  81 
Am.  Dec.  795 ;  Mechem  on  Agency,  §  326 ;  Meade  v.  Brothers, 
28  Wis.  689-693;  Michoud  v.  Girod,  4  How.  503,  553.)  It 
is  admitted  by  the  pleadings  in  this  case  that  the  a))pellant 
accepted  the  trust  created  by  the  power  of  attorney  given 
him  by  the  respondent;  that,  without  consideration,  and  for 
the  sole  purpose  of  having  the  property  mentioned  in  the 
complaint  conveyed  to  him,  he  conveyed  it  to  one  Bennett 
Price,  who  in  turn  reconveyed  it  without  any  consideration 
to  the  appellant.  It  is  manifest  that  the  appellant  is  in  no 
better  position  than  if  he,  as  the  attorney  in  fact  of  Lewis 
Davis,  had  assumed  to  convey  it  directly  to  himself.  {Bain 
V.  Browhy  56  N.  Y.  288;  1  Story  on  Equity  Jurisprudence, 
§  316,  and  cases  there  cited;  Case  v.  Carroll,  34  N.  Y.  388; 
J3iS  V.  Frazier,  22  Pa.  St.  320 ;  SineJtzer  v.  Lombard,  57  Iowa, 
294;  Oilman  etc.  R.  R.  Co.  v.  Kelly,  77  111.  426;  Davis  v. 
Hamlin,  108  111.  39;  Greenfield  Sao.  Bank  v.  Simons,  133 
Mass.  415;  P^ckham  Iron  Co.  v.  Harper,  41  Ohio  St.  100.) 
In  Wilbur  v.  Lynde,  49  Cal.  290,  it  is  held  that  such  a  contract 
is  contrary  to  public  policy  and  void  for  that  reason.  The 
admissions  made  by  the  answer  show  that  the  deeds  which 
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passed  between  Joseph  Davis  and  Bennett  Price  were  void. 
The  whole  object  of  the  action  is  to  have  them  so  declared,  and 
when  that  fact  appears  from  the  pleadings  the  coart  will  not 
stop  to  inquire  what  are  the  equities  between  them.  {McKay 
V.  Williama,  67  Mich.  547;  11  Am.  St.  Rep.  597.) 

Brief  of  appellants  in  reply. 

The  court  will  inquire  into  the  equities  between  the  partieS| 
in  any  action  in  which  the  defense  is  connected  with  the  subject- 
matter  set  forth  in  the  complaint.     (1  Pomeroy's  Ekjuity  Juris- 
prudence, §§  84,  85,  86;  Orary  v.   Goodtnan,  12  N.  Y.  266; 
Dobson  v.  Pearce,  12  N.  Y.  156;  Burgett  v.  Bissell^  5  How. 
Pr.  192;  Bruck  v.  Tucker,  42  Cal.  346;  Gates  v.  Sulnumy  44 
Cal.  382.)     A  court  of  equity  will  deuy  relief  to  any  one  without 
clean  hands,  or  not  doing  equity.     (1   Pomeroy's  Equity  Juris- 
prudence, 385,  392,  et  seq.;  CreailCa  AdnCr  v.  Sims,  5  How.  204; 
Livingston  v.  Harris^  3  Paige,  528,  537 ;  Fanning  v.  DunharOj 
5  Johns.  Ch.  122;  Mumford  v.  American  do,  Ins.  Co.  4  N.  Y. 
453;    Conistock  v.  Johnston,  46   N.  Y.  615;    GuUenberger  v. 
Woods,  51  Cal.  523;  Pujol  v.  McKinlay,  42  Cal.  560;  Evans 
V.  Fols(m,  5  Minn.  432;  Dugan  v.  CoMle,  8  Tex.  126.)     It  is 
not  claimed  by  respondent  that  said  Joseph  Davis  has  acquired 
title  to  an  inch  of  land  that  belongs  to  Lewis  Davis  or  any 
other  person.     Simply  an  exploded  technical  legal  doctrine  is 
sought  to   be  interposed   to  defeat  a  substantial    right.     No 
similar  case  can  be  found  under  cckIc  practice  where  an  equitable 
defense  has  been  excluded.     Equity  rejects  any  and  every  legal 
estoppel  that  prevents  an  ascertainment  of  the  truth.     (Perry  on 
Trusts,  §  416.)     Equity  does  not  relieve  against  fraud  from 
which  no  damage  results.     (Jewed  v.  Davis,  10  Allen,  68.)    It 
would  be  inequitable  and  unjust  to  require  the  appellant  to  bring 
another  action  to  enforce  rights  that  may  be  proi)erly  adjudicated 
in  the  action  now  before  this  court. 

De  Witt,  J. — The  complaint  alleges  that  on  the  first  day  of 
December,  1882,  plaintiff,  being  ahont  to  leave  Montana,  gave 
to  the  defenilant,  Joseph  Davis,  a  power  of  attorney,  authorizing 
him  to  sell  and  convey  the  real  estate  of  plaintiff  in  Lewis  and 
Clarke  County,  said  Territory.    The  plaintiff  was  then  the 
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owner  of  several  described  tracts  of  real  estate  in  said  county. 
The  power  of  attorney  was  duly  recorded  February  2,  1886. 
On  February  20, 1885,  the  defendant,  contriving  to  cheat  plaint- 
iff, and  without  consideration,  conveyefl  said  premises  by  two 
deeds  to  defendant,  Bennett  Price.  Those  deeds  were  executed, 
"Lewis  Davis,  by  Joseph  Davis,  his  attorney  in  fact.'^  They 
were  acknowledged  and  recorded.  That,  in  furtherance  of 
defendant's  purpose  to  defraud  plaintiff,  said  Price,  on  February 
21,  1885,  without  consideration,  conveyed  said  premises  to 
Joseph  Davis.  The  deeds  are  all  pleaded  in  the  complaint. 
That  said  transactions  between  Joseph  Davis  and  Price  were 
fiandulent  and  void.  Plaintiff  prays  that  all  said  deeds  be 
declared  void,  and  that  the  title  to  the  premises  be  adjudged  to 
be  in  the  plaintiff. 

The  answer  contains  some  denials,  which  we  need  not  consider 
in  this  decision.  It  then  sets  forth  a  separate  defense,  separately 
stated,  which  may  be  substantially  stated,  with  the  legal  effect 
claimed,  as  follows:  That  the  premises  in  controversy,  or  so 
much  thereof  as  is  necessary  to  notice  in  this  consideration,  were 
originally  purchased  by  Lewis  Davis,  Joseph  Davis,  and  another. 
That  Joseph  supplied  the  money  to  pay  for  his  share  in  the  same. 
That  the  deed  was  taken  in  the  name  of  Lewis  alone.  That  con- 
sequently, at  the  time  of  and  prior  to  the  acts  complained  of  in 
the  complaint,  the  legal  title  was  in  Lewis,  but  that  there  was  a 
resulting  trust  created  in  favor  of  Joseph,  and  that  Joseph  had 
an  equitable  title  in  the  premises  when  the  power  of  attorney 
was  made  to  him,  and  when  he  made  the  transfers  complained 
of.  It  appears  that  Joseph,  by  the  circumambulation  through 
Bennett  Price,  as  attorney  in  fact  for  Lewis,  conveyed  to  him- 
self, Joseph,  the  premises,  in  which,  as  ap])ears  by  his  answer, 
he  claims  he  had  the  equitable  title  by  virtue  of  the  resulting 
trust  suggested. 

There  was  no  replication.  Plaintiff  moved  for  judgment  on 
the  pleadings,  "for  the  reason  that  the  answer  filed  by  the 
defendants  does  not  present  any  sufficient  defense  to  the  cause 
of  action  set  up  in  the  plaintiff's  complaint.''  The  motion  was 
granted,  and  judgment  entered  accordingly.  From  that  judg- 
ment this  appeal  is  taken. 

We  are  to  determiue  whether  the  new  matter  in  the  answer 
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constituted  a  defense  which  oonld  be  presented  in  this  aotiMi. 
The  oomplaint  is  iu  eqaitj.  The  new  matter,  if  it  be  a  defeose, 
is  an  equitable  one.  For  the  purposes  of  this  decision,  we  take 
the  new  matter  as  true,  and,  for  convenience  of  treatment,  wtH 
hereinafter  speak  of  it  as  facts,  and  not  merely  allegations. 
Joseph  Davis,  by  the  power  of  attorney,  was  constituted  the 
agent  of  Lewis  Davis.  He  was  in  a  fidneiary  relation.  Befinse 
the  power  of  attorney  was  given,  the  l^al  title  being  in  Lewu 
and  the  resulting  trust  existing,  and  the  equitable  title  being  in 
Joseph,  Lewis  was  in  a  fiduciary  CD[>acity  as  to  Joseph. 

We  will  not  cite  authorities  afton  the  general  rule  of  equity, 
that  an  agent  shall  not  unite  his  personal  and  representative 
capacities  in  the  same  transaction;  that  he  shall  not  deal  with 
himself;  that  an  agent  to  sell  for  his  principal  shall  not  himsdf 
become  the  buyer,  directly  or  indirectly;  that  an  i^ent  to  buy 
for  his  principal  shall  not  himself  be  the  seller.  These  general 
doctrines  are  as  old  as  the  court  of  chancery. 

Respondent  urges  that  the  conveyances  from  Joseph,  agent, 
to  Joseph  personally  (for  the  mediation  of  Bennett  Price  is  set 
material),  must  be  set  aside  under  the  equitable  rules  cited. 
The  lower  court  so  held,  and  on  that  view  gave  judgm^it.  The 
opinion  on  file  bases  the  decision  u|3on  those  doctrines. 

We  are  of  opinion,  however,  that  tiiere  is  another  step  in  the 
case,  anotlier  view  of  the  situation  of  the  parties  as  being  in  a 
court  of  equity,  to  which  the  attention  of  the  District  Court  was 
not  invited,  and  the  opinion  of  that  court  does  not  treat  of  the 
subject  which  we  will  now  discuss.  Chapter  4,  Code  of  Civil 
Procedure,  provides:  ^'Sec.  89.  The  answer  of  the  de&ndaot 
shall  contain :  .  •  .  .  Seeond,  a  statement  of  any  new  matter 

constituting  a  defense  or  counter-claim Sec.  90.    The 

counter-claim  mentioned  in  the  last  section  shall  be  one  existing 
in  favor  of  the  defendant  or  plain tiflT,  and  against  a  plaintiff  or 
defendant,  between  whom  a  several  jmlgment  might  be  bad  in 
the  action  arising  out  of  one  of  the  following  causes  of  action: 
Mrd,  a  cause  of  action  arising  out  of  the  traneaetion  aet  foirth  in 
the  complaint  or  answer  as  the  foundation  of  the  plaintiff's  daim 
<Hr  defendant's  defense,  or  connected  with  the  subject  of  the  aedoQ. 
;  •  .  .  Sec^  91.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  first  subdivision  of  the  last  section, 
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neither  he  nor  bis  assignee  can  afterwards  maintain  an  action 

against  the  plaintiff  therefor The  defendant  may  set 

forth,  by  answer,  as  many  defenses  and  coanter-ckums  as  he 
may  bave,^  etc 

Was  defendant's  new  matter  a  defense  or  oonnter-claim,  and, 
if  sOy  under  the  provisions  of  the  CSode  of  Civil  Procedure, 
sapraj  and  by  the  rules  of  equity  practice,  may  it  be  set  up  in 
the  answer  in  the  case?  If  so,  judgment  should  not  have  been 
against  the  defendant  on  the  pleadings,  and  the  case  should  go 
back  to  the  District  Court  for  a  determination  of  the  equities. 
The  subject  suggests  the  following  order  of  discussion : — 

1.  Is  the  new  matter  in  the  answer  such  that,  if  it  were  set 
forth  in  an  original  complaint  in  an  action  in  equity,  it  would 
be  entertained  as  entitling  defendant  to  relief  in  puch  court'' 
That  is  to  say,  if  a  plaintiff  in  a  bill  in  equity  allege  that  he 
furnished  money  to  defendant  to  purchase  land  for  him,  that 
defendant  purchased  the  land  with  the  money,  and  took  a  deed 
to  himself  alone,  either  with  or  without  plaintiff's  consent,  do 
these  facts  entitle  plaintiff  to  equitable  relief?  The  authorities 
are  uniform  that  they  do.  (Perry  on  Trusts,  ch.  6;  Story  on 
Equity  Jurisprudence,  §§  1201,  1206;  Buck  v.  Stpozey,  35  Me. 
41;  66  Am.  Dec  681;  Wood  on  Statute  of  Frayds,  §  456; 
Edwards  v.  Edtoards,  39  Pa.  St.  369.)  The  defendant's  new 
matter  is  a  good  original  cause  of  action  in  his  favor  against  the 

plaintiff. 

2.  The  defendant,  Joseph  Davis,  having  such  original  cause 
of  action  before  the  power  of  attorney  was  given  to  him  by 
plaintiff,  Lewis  Davis,  does  the  execution  by  Lewb  Davis  of 
aoch  power  of  attorney  deprive  Joseph  of  his  cause  of  action 
described?  In  other  words,  if  such  cause  of  action  was  put  into 
a  complaint  by  Joseph  against  Lewis,  could  Lewis  defend  by 
alleging  the  giving  of  the  said  power  of  attorney  ?  It  is  reduoHo 
ad  absurdum.    The  question  answers  itself  in  the  negative. 

3.  Again,  did  the  acceptance  by  Joseph  of  said  power  of 
attorney  deprive  him  of  such  above-described  cause  of  actiop  ? 
Because  he  consented  to  act  for  Lewis  as  his  agent  in  the  caring 
for  and  disposition  of  the  lands  of  Lewis,  and  also  the  lands  of 
which  the  l^al  title  was  in  Lewis  and  the  equitable  one  in 
Joseph,  does  this  consent,  this  acceptance  of  an  agency,  debar 
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Joseph  from  demanding  in  a  proper  action  and  coort  rights 
which  existed  and  were  undisputed  before  the  agency  was 
created?  Joseph  Davis^  having  the  cause  of  action  set  forth  in 
paragraph  1^  supra,  could  not  be  cut  out  of  it  by  accepting  the 
agency  conferred  by  the  power  of  attorney  by  any  principle  of 
law  of  which  we  are  aware. 

4.  Again,  after  the  power  of  attorney  was  given  by  Lewis 
and  accepted  by  Joseph,  did  Joseph's  acts,  under  the  power  of 
attorney  complained  of  in  the  complaint  herein,  deprive  him  of 
bis  cause  of  action  above  described?  Counsel  for  respondent 
quote  the  equity  maxims, "  He  who  seeks  equity  must  do  equity;" 
'^He  who  comes  into  a  court  of  equity  must  come  with  clean 
hands;''  and  argues  that,  because  Joseph  Davis  took  his  own 
land  and  kept  it,  when  it  came  into  his  own  hands,  by  virtue  of 
the  creation  of  the  agency  by  the  power  of  attorney,  he  cannot 
be  heard  to  assert  his  equitable  right  thereto  at  this  time. 

We  must  distinguish  here  between  the  state  of  facts  in  the 
case  at  bar  and  another  one  that  might  exist.  Joseph  obtained 
the  power  of  attorney  rightfully.  It  was  the  voluntary  act  of 
Lewis.  The  fidudum  was  mutual.  Lewis  held  Joseph's  title 
in  trust  for  him.  Joseph  took  Lewis'  power  of  attorney  as  a 
trust.  On  the  other  hand,  if  Joseph  had  obtained  such  power 
of  attorney  wrongfully — to  illustrate  it  strongly,  by  actual  vio- 
lence, or  duress  per  minas — and,  after  it  were  so  obtained,  by  the 
authority  thereof  had  conveyed  the  land  to  himself,  and  then 
had  acquired  an  equitable  title  thereto,  a  coart  of  equity  would 
hesitate  to  hear  him,  and  might  then  ap))ly  the  maxim,  '^  He  who 
comes  into  a  court  of  equity  must  come  with  clean  hands." 

But  the  only  proposition  before  us  is,  when  Joseph  was  given 
by  Lewis  dominion  over  the  land  belonging  to  Lewis  in  law, 
and  to  Joseph  in  equity,  and  Joseph  undertook,  by  the  advan- 
tage of  his  agency  to  procure  to  himself  the  legal  title,  when  he 
already  held  the  equitable  one,  was  that  attempt  of  such  a  nature 
that  the  law  visits  the  penalty  of  estopping  Joseph  from  after- 
wards asserting  that  equitable  title?  The  question  is  not  now 
whether  that  attempt  succeeded  from  a  l^al  point  of  view, 
or  whether  Joseph  obtained  the  legal  title  by  his  maneuvers,  bat 
whether  he  has  so  conducted  himself  that  he  has  lost  his  equity* 
The  result  could  only  occur  through  the  operation  of  the  rules 
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of  estoppel.  Those  rules  are  too  familiar  to  require  recitation. 
It  is  clear  that  their  application  to  the  facts  under  discussion 
cannot  work  an  estoppel  against  Joseph  Davis.  (See  Perry  on 
Trusts,  §  416.) 

6.  We  therefore  arrive  at  the  conclusion  that,  prior  to  the  time 
when  the  obnoxious  deeds  were  made,  an  afBrmative  cause  of 
action  existed  in  favor  of  Joseph  aud  against  Lewis  as  above 
fully  described,  and  that  when  the  action  was  commenced  Joseph 
had  not  lost  the  right  to  set  up  that  cause  of  action,  and  that 
the  facts  constituting  the  same  are  pleaded  as  new  matter  in  the 
answer. 

6.  Such  new  matter  would  constitute  a  defense  or  counter- 
claim. (Code  Civ.  Proc.  §§  89,  90.)  Defendant  alleges  it  in  the 
form  of  a  defense.  The  prayer  of  the  answer  is  that  defendant 
be  discharged.  But  the  prayer  in  an  equity  action  does  not  con- 
clude the  pleader.  {Gillett  v.  Qarh,  6  Mont.  191;  Leopold  v. 
Silverman,  7  Mont.  266.)  The  court  may  grant  such  relief  as 
the  party  shows  himself  entitled  to.  The  allegations  in  the  new 
matter  are  sufficient  for  a  counter-claim,  on  which  the  court 
oonld  enter  a  decree  adjudging  the  title  to  be  in  Joseph  Davis, 
if  it  were  deemed  that  the  dismissal  of  the  action,  as  prayed  for 
in  the  answer,  were  not  a  sufficient  confirmation  of  defeudaut's 
title. 

7.  Such  new  matter  is  "connected  with  the  subject  of  the 
action.''  It  is  inseparably  connected  with  the  question  of  the 
title  to  the  premises.  The  title  to  the  premises  is  the  subject  of 
the  action. 

8.  Defendant  may  set  up  such  new  matter  in  his  answer. 
(Code  Civ.  Proc.  §§  89,  90.) 

9.  Quoerej  must  he  not  set  it  up,  or  be  afterwards  barred  from 
asserting  it?    (Code  Civ.  Proc.  §  91.) 

10.  Under  the  rules  of  practice  in  a  court  of  equity,  the 
court  will  hear  an  equitable  defense  or  counter-claim,  connected 
with  the  subject-matter  of  the  petition,  without  regard  to  the 
provisions  of  the  Code  of  Civil  Procedure  above  cited.  (1 
Pomeroy's  Equity  Jurisprudence,  §  84,  et  seq.;  Crary  v.  Good- 
man, 12  N.  Y.  266;  Dobacm  v.  Pearce,  12  N.  Y.  156;  Bruck  v. 
lUcicr,  42  Cal.  346.) 

11.  It  is  a  settled  rule  of  equity  practice  that  when  the  court 
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has  before  it  all  the  parties  to  any  diflerence,  and  when  it  has 
obtained  oonipiete  jurisdiction  of  the  whole  subject-matter^  it  will 
finally  settle  the  whole  controversy.  "  The  court  may,  on  a  view 
of  the  whole  case,  annex  equitable  conditions  to  its  decree,  or 
order  what  may  be  reasonable/'  {Polios  Lessee  v.  Wendal^  9 
Cranch,  87.)  The  court,  in  the  case  before  us,  has,  with  the  new 
matter  in  the  answer,  the  ample  purview  contemplated  by  the 
rules  of  equity.  It  has  the  whole  controversy  and  all  the  parties 
before  it.  Final  adjudication  of  all  the  claims  of  Lewis  Davis  and 
Joseph  Davis  in  the  premises  may  be  and  should  be  made  in  one 
decree,  ut  sit  finis  liiium.  The  judgment  of  the  District  Court,  so 
far  as  it  aifects  the  validity  of  the  deeds  from  Joseph  Davis,  as  at- 
torney iu  fact  to  Bennett  Price,  and  the  deeds  from  Bennett  Price 
to  Joseph  Davis,  is  affirmed ;  but  the  cause  is  remanded,  with 
directions  to  the  District  Court  to  entertain  the  equitable  claim 
of  defendant  set  up  in  his  answer,  and  to  hear  and  determine 
the  claims  of  the  parties  in  and  to  the  premises  in  controversy. 

Harwood,  J.,  concurs. 

Blake,  C.  J.,  did  not  sit  in  the  case,  having  been  trial  judge 
in  the  court  below. 


WULF,  Respondent,  v.  MANUEL,  Appellant. 

^^AcncE^  IStntemerU  on  motion  for  new  trial— Froof  of  Sfrviee,  —  WherQ  it 
Appear«^  from  au  affidavit  of  defendaiit'd  attorney  that  a  itatement  on  motion 
for  a  Dew  trial  was  served  by  leartng  the  original  with  the  plain  tiff's  attonwyf* 
who,  after  retaining  it  for  three  days,  returned  it  to  defendant's  attorney,  by 
whom  it  was  then  filed  with  the  clerk  of  the  coart  and  afterwards  settled  by  the 
Judge.  Held,  that  the  service  was  good,  and  that  the  proof  of  aach  serrioe  wai 
properly  nude  by  Uie  evidiaicc  of  tlie  person  serving  the  same. 

p^me  —  Notice  nf  settlement  of  tditemeni  on  motion  for  a  new  trial, — A  statement 
on  motion  for  a  new  trial  may  be  nettled  by  the  jndge  without  notice  to  the 
adverse  party,  when  no  amendments  have  been  filed  within  the  time  aUowed  1^ 
law. 

Eaxe  ^  Hearing  of  m'tt'um  toithout  notice,  —  A  motion  for  a  new  trial  made  bf 
defendant  was  heard  and  refused  iu  the  absence  of  plaintiff  or  his  attorneys,  sod 
without  notice.  Held,  tliat  as  the  disposition  of  the  motion  was  farorable  to 
plaintiff  there  was  no  error  of  which  he  could  complain. 

Smms  —Moiion  to  ati^ike  fi'om  Uie  trun.icript.—lL  motion  to  strike  ttom  the  tran- 
script a  statement  on  sppeal,  based  upon  the  objection  that  the  statement  is  not 
engrossed  and  the  contents  not  arranged  in  chronological  order,  will  be  denied 
where  the  only  offense  is  an  inartistiu  arrangement  of  the  matters  contained 
therein. 
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Oil  motion  to  strike  from  the  transcript  the  statement  on 
appeal. 

Wade,  Toole  &  WoUacey  for  the  motion. 

McConndl  &  Qayberg,  contra. 

De  Witt,  J. — The  case  is  before  us  upon  respondent's  motion 
to  strike  from  the  transcript  the  statement  on  appeal.  The  state- 
ment on  appeal  contains,  as  a  portion  thereof,  a  statement  on 
motion  for  a  new  trial.  It  is  at  the  latter  statement  as  it  appears 
in  the  former  that  the  motion  is  particularly  directed.  The 
judgment  below  was  for  plaintiff.  Defendant  made  a  motion 
for  a  new  trial.     The  motion  was  denied.     Defendant  appeals. 

A  statement  on  motion  for  a  new  trial  appears  to  have  been 
settled  by  the  district  judge.  In  the  statement  on  appeal  appears 
the  respondent's  objections  to  the  former  statement,  which  objec- 
tions he  urges  as  follows : — 

1.  That  the  statement  on  motion  for  a  new  trial  does  not  bear 
thereon  any  evidence  of  service  of  any  copy  of  any  statement  on 
motion  for  new  trial,  nor  notice  thereof,  either  upon  the  plaintiff 
or  his  attorney ;  nor  is  there  indorsed  thereon  any  acceptance  of 
service  of  the  statement,  copy,  or  notice.  We  hold  that  this 
objection  is  not  well  founded.  The  statement  was  settled  by  the 
district  judge,  October  25,  1889.  On  that  day  it  appears  that 
there  was  before  the  judge  on  file  in  the  case  an  affidavit  of  N.  W. 
McConnell,  one  of  appellant's  attorneys,  dated  July  26,  1889, 
which  sets  forth  in  detail  that  on  June  29, 1889,  he  served  upon 
D.  S.  Wade,  one  of  respondent's  attorneys,  the  statement  by  then 
leaving  the  original  with  him ;  that  July  2d  one  of  respondent's 
attorneys  returned  the  statement  to  affiant,  who  then  filed  it  with 
the  clerk  of  the  court  Tins  was  a  good  service.  The  law  pro- 
vides that  the  moving  party  must  prepare  a  draft  of  the  state- 
ment, and  serve  the  same,  or  a  copy  thereof,  upon  the  adverse 
party.  (Sabd.  3,  §  298,  Code  Civ.  Proc.)  The  proof  of  such 
service  was  equally  good.  It  is  naturally  made  by  the  evidence 
of  the  person  serving  the  paper.  Such  proof  was  made  by  a 
lengthy  affidavit  of  such  person,  and  was  before  the  judge  on 
making  the  settlement.  An  acceptance  of  service,  indorsed  upon 
a  paper,  relieves  the  party  wishing  to  prove  the  fact  from  so 
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doing.  It  would  be  a  monstrous  practice  if  the  party  on  whom 
service  was  made  couhl  refuse  or  neglect  to  admit  service  in  writ- 
ing on  the  paper,  and  then  claim  that  no  service  could  be  made 
to  ap|>oar  by  evidence. 

2.  The  respondent  objects  that  the  statement  on  motion  for  a 
new  trial  was  settled  by  the  court,  in  the  absence  of  tlie  plaintiff 
and  his  attorneys,  and  without  any  notice  of  its  settlement  to 
either  of  them.  The  statute  is  clear  upon  this  subject.  The 
respondent  was  not  entitle<l  to  any  notic-e  of  the  settlement,  for 
the  reason  that  he  had  filed  no  amendments  to  the  proposed 
statement.  "  If  no  amendments  are  served  within  the  time  des- 
ignated, ....  the  proposed  statement  ....  may  be  presented 
to  the  judge  or  referee  for  settlement,  without  notioe  to  the 
adverse  party."     (Subd.  3,  §  298,  Code  Qv.  Proc.) 

3.  Respondent  complains  that  the  motion  for  a  new  trial  was 
heard  and  disposed  of  in  the  absence  of  plaintiff  and  his  attor- 
neys, and  without  notice  to  them.  This  seems  to  be  the  fact 
But  the  respondent  cannot  complain.  The  disposition  of  the 
motion  was  in  his  favor;  that  is,  it  was  denied.  It  does  not 
apj>ear  that  the  respondent  was  injured  by  the  action  of  the  court 
in  sustaining  the  judgment  heretofore  rendered  in  his  favor.  If 
his  absence  had  any  effect,  it  seems  to  have  redounded  to  his 
advantage.     He  cannot  complain  of  this. 

4.  The  respondent  further  complains  that  the  statement  on 
motion  for  a  i/ew  trial  was  settled  and  allowed,  when  there  was 
pending  and  undisposed  of  what  he  calls  a  motion  to  strike  the 
statement  from  the  files.  On  July  22d  respondent  filed  the  fol- 
lowing :  **  Now  comes  the  plaintiff  and  moves  the  court  to  strike 
from  the  files  in  the  above-entitled  action  the  so-called  statement 
on  motion  for  a  new  trial,  and  the  paper  so  designated  therein, 
filed,  etc.,  for  that  there  is  no  proof  of  a  service  of  a  copy  thereof 
upon  the  plaintiff  or  his  attorney,  and  for  that  there  was  never 
any  service  of  a  copy  thereof  upon  plaintiff  or  his  attorneys, 
or  any  waiver  thereof,  or  acceptance  thereof,  or  any  service,  or 
waiver  of  acceptance  of  service,  by  plaintiff  or  his  attorneys,  or 
any  notice  of  filing  the  same."  Signed  by  plaintiff^s  attorneys. 
Also,  on  the  same  day  the  following:  "To  Messrs.  McConnell, 
Carter  &  Clayberg,  atty's  for  deft.:  You  will  please  take  notice 
of  plaintiff's  motion  to  strike  from  the  files  the  so-called  state- 
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ment  on  motion  for  new  trial  filed  therein  on  the  second  day  of 
July,  1889."  Signed  by  plaintiff's  attorneys.  Service  admitted 
by  defendant's  attorneys.  There  was  filed  with  the  above  noth- 
ing whatever  in  support  of  the  recitals  therein.  It  must  be  pre- 
sumed that  plaintiff  relied  upon  the  record.  Without  passing 
upon  whether  the  above  papers  constituted  a  motion  under  the 
provisions  of  sections  482-484  of  the  Code  of  Civil  Procedure, 
it  is  sufficient  here*to  say  that  the  alleged  want  of  proof  or  service 
of  statement  was  amply  supplied  by  the  McConnell  affidavit, 
July  26th,  which  was  on  file  three  months  before  the  settlement 
of  the  statement,  was  before  the  judge  on  such  settlement,  and  was 
unoontroverted  by  any  evidence  whatever.  This  matter  we  have 
disposed  of  (paragraph  1,  supra). 

5.  Kespondent  also  objects  to  the  form  of  the  statement  on 
appeal,  that  it  is  not  engrossed,  and  the  matters  not  in  chrono- 
logical order.  The  only  offense  in  tbv«  respect  is  that  the  amend- 
menta  are  placed  together  at  the  end  of  the  statement.  Such 
may  be  the  chronological  order  in  which  events  occurred.  The 
arrangement  is  inartistic  and  awkward,  but  not  a  transgression 
of  the  rule  which  we  think  justifies  us  striking  out  the  whole 
statement.  It  is  our  opinion  that  the  motion  should  be  denied, 
and  it  is  so  ordered. 

Habwood,  J.,  concurs. 

Blake,  C.  J.,  did  not  sit  in  the  case,  having  acted  as  district 
judge  in  the  trial  below. 


WULF,  Respoxt>e>'t,  v.  MANUEL,  AppELiiANT. 

Jfcoiio  Claim  —  Titt^  Virough  alien  —  NonmU,  —  On  the  trial  of  an  action  between 
two  claimants  of  a  mining  claim  upon  the  lands  of  the  United  States,  a  motion 
for  a  nonRoit  was  made  by  tlie  defendant  npon  the  ground  that  the  plaintiff 
deraigned  title  through  one  H.,  an  alien.  The  defendant's  answer  alleged  the 
eiticenship  of  M.,  which  was  admitted  by  plaintiH  HeUdt  that  the  defendant 
was  bound  by  his  answer,  and  the  nonsuit  was  properly  denied. 

Baitk — AUenn — ReU'oactwe  fffirct  of  naturalization. — The  defendant  at  the  time 
of  his  purchase  of  the  mining  claim  in  controTersy,  and  at  the  time  of  his  appli- 
cation to  the  United  States  for  a  patent,  was  an  alien,  but  was  made  a  citizen  on 
the  day  of  the  trial.  Heldf  that  under  the  law  only  citizens  of  the  United 
States,  and  those  who  have  declared  their  intentions  to  become  such,  can  apply 
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to  parofatfle  the  mliwnl  ItDda  of  tiie  gorerniiMDt,  and  tli*i  w  mob  laadH  mn  not 
open  to  explontioo,  occupation,  or  purehMe  by  atiens,  tbe  defenduit't  act  of 
natanluattion  conld  not  ntroaot  to  hia  purobaaa  or  poaaeaaory  rigbt  to  a  mining 
alaim  upon  the  publie  domain. 

Appeal  from  Urd  Judicial  DidruAj  Letcis  and  (Xarie  Oounijf. 
The  cause  was  tried  before  Blake,  C.  J. 
McOonnett  &  Clayberg,  for  Appellant.      ,  * 

The  appellant  insists  that  the  court  erred :  Urstf  in  nonsuit^ 
ing  him  upon  his  cross-complaint.  Second^  in  refusing  to  non- 
suit the  plaintiff. 

After  the  appellant  was  naturalized  his  status  was  that  of  a 
citizen,  and  such  naturalization  had  a  retroactive  effect^  and 
became  a  waiver  of  all  liability  of  forfeiture  and  a  confirmation 
of  his  former  title,  and  entitled  him  to  a  recognition  in  court  as 
a  naturalized  citizen,  the  same  as  if  he  had  been  naturalised 
before  the  suit  was  commenced.  {Oderman  v.  Baldioin^  6  Wall. 
116;  Jackson  v.  Beachy  1  Johns.  Cas.  401 ;  Oraig  v.  Radford, 
3  Wheat.  691;  Fairfax  v.  HurUer^s  Lessee,  7  Cranch,  607; 
State  V.  lloore,  28  Wis.  96;  Mnumdorf  v.  Oarmickad,  3  Liti 
472;  14  Am.  Dec.  87,  and  notes;  Qofoernewr  v.  Roberis(m,  11 
Wheat.  332.) 

*'  That  an  alien  may  take  by  deed  or  device,  and  hold  against 
any  one  but  the  sovereign  until  ofiBce  found,  is  a  fiimiliar  princi- 
ple of  law,  which  requires  no  citation  of  authorities  to  establish.'' 
{Q^oss  V.  Dt  VaOe,  1  Wall.  8;  Osterman  v.  Baldwin,  6  Wall. 
116;  Fairfax  v.  Hunter,  7  Cranch,  607;  Jones  v.  McMasters, 
20  How.  8;  PhiUips  v.  Moore,  100  U.  S.  208;  Oaig  v.  Rad- 
ford, 3  Wheat.  594;  TerriUrry  v.  Lee,  2  Mont  124;  1  Wash- 
bum  on  Real  Property,  50.) 

The  Supreme  Court  of  Montana  held,  in  the  case  of  TtbbiUs 
v.  Ah  Tovg^  4  Mont.  536,  that  there  is  a  distinction  between 
receiving  a  title  to  the  possessory  right  of  the  locator  of  mineral 
lands  of  the  United  States  on  the  part  of  an  alien,  and  the  receiv- 
ing of  the  title  of  another  character  of  lands  by  such  alien.  In 
that  case  it  is  held  that  the  right  to  purchase  and  take  a  convey- 
ance of  tlie  possessory  title  of  the  locator  of  mineral  lands  of  the 
United  States,  necessarily  involves  the  right  and  capacity  to 
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parchase  from  the  government  of  the  United  States,  and  inas- 
much as  an  alien  cannot  purchase  from  the  United  States,  he 
cannot  therefore  be  the  holder  by  deed  of  conveyance  of  the 
possessory  title  of  the  locator  of  mineral  lands ;  and  that  the 
efibct  of  such  purchase  on  the  |>art  of  the  alien,  and  conveyance 
to  hi  hi  of  such  possessory  iitle,  is  the  forfeiture  of  the  title 
acquired  by  the  locator  of  such  ibineral  Iflnds. 

The  opinion  of  the  hiajority  of  the  court  is  not  susUiined  by 
any  authority,  and  it  is  for  this  codrt  to  determine  whether  it 
leill  adhere  to  the  majority  opinion  in  that  case  or  adopt  the 
doctrine  of  the  dissenting  opinion  of  Mr.  Justice  Gralbraith.  If 
the  opinion  of  the  majority  is  to  be  maintained,  then  the  refusal 
of  the  court  below  to  ndnsuit  the  plaintiff  was  clearly  erroneous, 
because  his  title  depends  apon  the  deed  of  an  alien.  But  if  H 
is  to  be  held  that  the  common-law  doctrine  applies  to  possessory 
titles  to  the  mineral  latids  of  the  United  States,  as  held  in  the 
dissenting  opinion,  then  the  cotirt  should  have  found  that  the 
naturalisation  of  appellant  had  a  retroactive  effect,  and  was  a 
waiver  on  the  part  of  the  government  of  any  right  of  forfeiture 
of  his  claim  to  tlie  premises  in  controversy  upon  the  ground  of 
his  alienage,  and  he  sliodld  have  been  permitted  to  have  main- 
tained his  status  In  court,  and  to  have  set  up  his  rights  under 
his  cross-complaint  if  h^  could. 

Kiiidey  &  Knawlea,  and  Wadey  Toole  &  WaUaoe,  for  Ee- 
[B|>oiidetkt, 

The  objection  to  the  citizenship  of  Fred  Manuel  was  not 
made  until  judgment  \^as  rendered  against  the  defendant.  The 
motion  for  a  nonsuit  against  the  plaintiff  was  not  made  until 
aJler  the  nonsuit  against  the  defendant  had  been  granted,  long 
after  plaintiff  had  closed  his  case,  and  even  after  the  defendant 
had  closed  Atid  a  ilonsuit  and  judgment  had  been  ordered  against 
him.  Hence  th^  motion  and  objection  was  made  too  late. 
{tligglfi8  It.  Mdhoney,  50  Cal.  444;  Leeae  v.  Sherwood,  21  Cal. 
164.)  If  the  objection  had  been  urged  in  time  and  the  record 
Aowed  thii't  Fred  Manuel  wris  an  alien,  nevertheless  the  proof 
OJT  this  poiint  would  not  l)e  within  the  issues  in  this  case.  Its 
effect  woilld  be  to  aVoid  the  Columbia  location  and  abandon- 
ment,   {Tibbitti  V.  Ah  Tong,  4  Mont.  542.)    Where  abandon^ 
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ment  or  forfeiture  is  asserted  to  defeat  a  location  onoe  r^ularly 
made,  the  facts  constituting  such  alleged  abandonment  must  be 
pleaded  before  thej  can  be  proved*    {SwUzer  y.  BenJiaWj  6 
Mont.  464.)    None  of  the  authorities  cited  by  appellant  on  this 
question  have  anything  to  do  with  unpatented  mining  claims, 
or  in  any  way  militate  against  the  decision  of  the  court  in 
TibbiUa  v.  Ah  Tong,  supra.     In  any  event  the  action  of  the 
oonrt  in  nonsuiting  the  defendant,  as  to  his  location,  would  be 
error  without  injury,  as  the  court  expressly  finds  his  grantor  at 
the  time  of  his  alleged  location  to  have  been  a  trespasser.     (Beft 
V.  Meagher,  104  U.  S.  279 ;  Taylor  v.  MidcUeUm,  67  Cal.  666.) 
Fred  Manuel,  as  an  honorably  discharged  soldier  of  the  army 
in  the  late  rebellion,  was  in  the  position  of  one  who  had  declared 
his  intention  to  become  a  citizen.    (Rev.  Stats.  U.  S.  §  2166.) 
It  is  contended  that  the  soldier  is  an  alien  until  he  takes  his 
final  papers ;  so,  too,  is  one  not  a  soldier,  who  has  declared  hia 
intention  to  become  a  citizen.     {MaMay  v.  Duden,  25  Fed.  £ep. 
673;  Oroaco  v.  Oagliardo,  22  Cal.  88;  Morse  on  Citizenshipi 
p.  69.)     In  making  the  declaration  an  alien  does  not  take  an 
oath  of  allegiance,  but  simply  declares  that  it  is  bona  fide  hia 
intention  to  become  a  citizen,  while  at  the  time  of  entering  the 
army  an  enlisted  soldier  actually  takes  an  oath  of  all^iance, 
and  this  oath  is  the  important  step  in  conferring  the  rights  of 
citizenship.     (Rev.  Stats.  U.  S.  §§  1342,  1999;   CkxmpbeU  v. 
Oordon,  6  Cranch,  182;  Starke  v.  Oiempeake  Ins.  Oo.  7  Cranch, 
420;  Murray  v.   Charming  Betsy,  2  Cranch,  64;  Altberry  v. 
Hawkins  J  9  Dana,  17;  Browne  v.  Dexier,  66  Cal.  39;  Morse 
on  Citizenship,  pp.  19,  42,  43,  120,  132.) 

De  Witt,  J. — This  action  is  in  the  ordinary  form  of  a  con- 
test between  two  claimants  of  a  quartz  lode  mining  claim  upon 
the  lands  of  the  United  States,  to  determine  the  right  of  def^id- 
ant  to  proceed  in  the  United  States  land  office  for  patent  thereto* 
On  November  18, 1887,  the  defendant,  Moses  Manuel,  made 
application  in  the  land  office  for  patent  for  the  Marshal  Ney 
Mining  Claim.  The  plaintiff,  Ivur  Wulf,  filed  his  adverse 
claim  to  such  application,  basing  his  contest  upon  his  right  to 
the  premises  by  virtue  of  their  location  and  possession  as  the 
Columbia  Mining  Claim,  whereupon  the  parties  were  remanded 
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to  the  court  of  competent  jurisdictioD  (§  2326,  Rev.  Stats.  U.  S.) 
for  the  determination  of  their  claims.  The  result  was  this  action. 
The  plaintiff's  location  of  the  Columbia  Claim  was  made  July  1, 
1882,  by  Henry  Pfiaume,  who  was  a  citizen  of  the  United  States. 
November  30,  1885,  Pflaume  conveyed  to  Alfred  Manuel.  On 
November  30,  1887,  Alfred  Manuel  conveyed  to  Ivur  Wulf, 
the  plaintiff.  Such  is  plaintiff's  location  and  deraignment  of 
title  of  the  Columbia  lode.  Defendant's  title  is  as  follows :  His 
Marshal  Ney  Claim  was  located  March  15, 1885,  by  said  Alfred 
Manuel,  "  who,"  in  the  language  of  defendant's  answer,  **  was 
then,  and  now  is,  a  citizen  of  the  United  States."  (See  cross* 
complaint  in  answer,  paragraph  2.)  This  allegation  is  undenied, 
and  therefore,  for  the  purpot^es  of  this  action,  will  be  taken  as 
true.  In  October,  1885,  Alfred  Manuel  conveyed  to  Moses 
Manuel,  the  defendant.  It  is  conceded  by  counsel  on  the  argu* 
ment  that  Moses  Manuel  was  an  alien  until  the  twenty-eighth 
day  of  May,  1889,  when  he  was  made  a  citizen,  during  the 
progress  of  the  trial,  being  entitled  thereto  without  a  prelimi- 
nary declaration  for  reasons  unnecessary  here  to  recite.  The 
respective  claims  descril>ed  are  in  conflict  as  to  their  area.  No 
questions  are  presented  as  to  due  location,  or  annual  representa- 
tion^ or  compliance  with  mining  laws,  rules,  or  regulations,  or 
sufficiency  of  the  conveyances.  The  court  below  nonsuited  the 
defendant  upon  his  cross-complaint,  for  the  reason  that  at  the 
time  when  the  Marshal  Ney  Claim  was  conveyed  to  defendant, 
and  when  he  made  his  application  to  the  United  States  for  pat- 
ent, and  the  action  was  commenced,  he  was  an  alien.  The  court 
further  refused  to  nonsuit  the  plaintiff,  the  defendant  moving  for 
each  nonsuit  on  the  ground  that  Alfred  Manuel  was  an  alien 
when  he  received  title  from  Pflaume,  and  transferred  the  same 
to  plaintiff.  Judgment  was  rendered  for  plaintiff  for  the  pos- 
session of  the  premises.  A  motion  for  a  new  trial  was  made 
and  denied.  The  defendant  ap]>eals  from  the  order  denying  the 
new  trial,  and  from  the  judgment  as  well.  Appellant  relies 
npon  two  errors,  which  we  will  consider  in  the  inverse  order  of 
their  presentation. 

1.  The  court  erred  in  refusing  to  nonsuit  the  plaintiff.  The 
sole  ground  of  the  motion  was  that  Alfred  Manuel,  who  was  a 
link  in  the  chain  of  plaintiff's  title,  from  November  30,  1885, 
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to  November  30,  1887,  waa  during  that  whole  period  an  alien, 
and  as  such  not  competent  to  receive  and  transmit  the  title. 
The  pleadings  deny  to  this  court  the  discussion  of  that  proposi- 
tion, although  counsel  in  argumeut  and  brief  have  devoted  much 
time  thereto.    The  party  making  the  motion,  the  defendant,  has 
stated  in  his  verified  answer  that  said  Fred  Manuel  was  a  citizen 
of  the  United  States  ever  since  March  15,  1885.    This  was 
admitted  by  the  replication.    Defendant  could  not  afterwards 
be  heard  to  deny  and  stultify  his  pleading  by  moving  for  a  non- 
suit, by  which  motion  he  was  obliged  to  declare  the  falsity  of 
his  own  answer.     He  was  bound  by  the  allegations  of  his  answer, 
especially  when  the  opposite  party  had  accepted  the  truth  thereof. 
The  court  as  well  had  the  right  to  accept  such  truth.     Defend- 
ant's said  motion  for  a  nonsuit  was  properly  denied.    {Mu^ord 
V.  Estudillo,  32  Cal.  139;  Herold  v.  Smith,  34  Cal.  124.) 

2.  The  only  other  error  assigned  is  the  action  of  the  court 
In  nonsuiting  the  defendant  upon  his  cross-complaint.  Moses 
Manuel,  the  defendant,  obtained  his  title,  if  at  all,  by  purchase 
in  October,  1885.  He  applied  to  the  United  States  for  patent 
November  18,  1887.  The  action  was  commenced  February  1, 
1888.  Defendant  answered  June  1, 1888.  The  cause  was  tried 
May  28,  1889.  At  all  of  these  times  the  defendant  was  an 
alien,  as  admitted  by  counsel,  and  had  not  declared  his  intention 
to  ^become  a  citizen  of  the  United  States.  He  became  a  citizen 
during  the  trial.  This  act  of  the  defendant  retroacted  to  all  the 
previous  events  above  recited.  If  this  be  the  law,  he  should 
tiot  have  been  nonsuited.  He  should  have  been  heard  upon  his 
claim,  that  the  right  to  the  possession  might  have  been  declared 
to  be  in  plaintiff  or  defendant,  or  neither.  (21  U.  S.  Stats,  at 
Large,  ch.  140.)  "That  an  alien  may  take  by  deed  or  devise, 
and  hold  against  any  one  but  the  sovereign  until  office  found,  is 
a  familiar  principle  of  law,  which  it  requires  no  citation  of 
authorities  to  establish."  {Crosa  v.  De  Valley  1  Wall.  13.) 
Appellant  then  cites  us  to  a  line  of  decisions  upon  the  question 
of  the  retroaction  of  the  act  of  naturalization.  These  cases  treat 
of  land  in  its  ordinary  sense,  and  not  of  possessory  rights  to 
mining  claims  on  the  public  domain.  They  all  discuss  grants 
between  persons,  and  not  the  peculiar  laws,  rules,  and  r^ula- 
tions  by  which  the  sovereign  power  promises  to  sell  its  own 
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lands  to  certain  described  persons.  These  cases  proceed  upon 
the  settled  principle  of  law  that  an  alien  may  take  and  hold 
land  by  grant  until  office  found ;  and  then  they  lay  down  the 
further  rule  that  if  the  alien  so  holding  become  a  citizen  before 
office  found^  that  the  act  of  naturalization  in  the  cases  before  the 
courts  retroacts  to  the  original  acquirement  of  title.  The  cases 
referred  to  are  (Merman  v.  Baldwin,  6  Wall.  122;  Jackson  v. 
Beachf  1  Johns.  Cas.  401 ;  Oraig  v.  Radford,  3  Wheat.  594 ; 
Fairfax*8  Devisee  v.  Hunter^a  Leasee,  7  Cranch,  607 ;  Govemeur 
Y.  Rcherlacm,  11  Wheat.  332.  But  in  the  case  at  bar  we  en- 
counter  a  class  of  real  estate  aai  generis,  \\z.,  }X)Sses3Qry  rights 
to  mining  claims  on  the  public  domain  of  the  United  States, 
vfaich  rights  are  endowed  with  the  qualities  of  real  estate  to  a 
high  d^ree.  The  land  belongs  to  the  United  States.  Bu|;  the 
government  says  that  it  will  sell  this  class  of  its  lands  to  citi-, 
cens  of  the  United  States,  and  to  those  who  have  declared  their 
intention  to  become  such,  and  to  them  oqly,  and  only  to  them 
when  they  have  complied  with  certain  laws  of  the  United  States 
and  local  mining  rules  and  r^ulations  as  to  the  location  and 
possession  of  such  claims.  No  otiier  persons  may  apply  to  pur- 
chase from  the  United  States.  The  mineral  lands  of  the  govern- 
ment are  not  open  to  exploration,  occupation,  or  purchase  by 
aliens.  An  alien  may  not  even  take  or  hold  real  estate  of  this 
class  any  more  than  he  may  take  or  hold  any  real  estate  by 
descent.  In  descent,  it  is  the  rule  of  law,  and  not  the  act  of 
the  party  that  vests  title  in  the  heir.  As  to  descent  to  an  alien, 
the  law  says  that  it  would  be  an  idle  thing  to  vest  title  in  the 
alien  by  one  act  of  law  and  then  take  it  from  him  by  another, 
viz.,  office  found.  (See  Fairfax^a  Devisee  v.  Hunter^a  Leaaee,  7 
Cranch,  619.)  So  in  conferring  title  to  mining  claims,  and  the 
possessory  rights  thereto.  Such  title  and  possessory  rights  are 
given  only  to  the  class  of  persons  designated  by  the  law,  and  by 
virtue  of  that  law,  and  in  the  manner  prescribed  thereby.  It 
would  therefore  be  incongruous  to  hold  that  an  alien  could  take 
and  hold,  until  office  found,  these  claims,  by  the  provisions  of 
the  law  which  says  that  its  benefits  are  extended  only  to  citizens 
and  those  who  have  declared  their  intention  to  become  such,  and, 
after  he  had  so  taken  and  held  them,  resort  to  office  found  to 
deprive  him  of  them.    The  parallel  of  the  alien  heir  claiming 
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bj  desceDt,  and  the  alien  miner  claiming  under  the  mining  laws, 
seems  to  be  complete  as  to  the  principle  on  due  consideration. 
To  the  alien  is  given  no  right  to  explore,  purchase,  or  occupy 
mineral  lands.  This  being  his  situation  as  an  alien,  without 
even  the  right  to  take  or  hold  until  office  found,  as  he  may 
other  real  estate,  then,  when  he  becomes  a  citizen,  there  is  noth- 
ing, no  previous  taking  or  holding,  or  the  right  thereto,  to  which 
his  subsequent  naturalization  can  retroact.  We  are  therefore  of 
opinion  that  Moses  Manuel,  as  an  alien  when  the  action  was 
commenced,  and  when  the  title  came  to  him,  as  he  claims,  could 
not  be  heard  in  court  to  assert  his  claim  to  the  possessory  right 
to  the  mining  claim  in  controversy,  and  that  his  subsequent 
naturalization  could  not  retroact  as  he  urges.  As  to  the  propo- 
sition last  discussed,  see  TibbiUa  v.  Ah  Tongy  4  Mont  536. 
Respondent  has  presented  some  objections  to  the  record  on  the 
appeal.  The  views  above  expressed  render  a  consideration  of 
those  objections  unnecessary.  The  order  of  the  District  Court 
denying  the  new  trial,  and  also  the  judgment,  are  affirmed. 

Harwood,  J.,  concurs. 

Blake,  C.  J.,  was  trial  judge  in  the  lower  court,  and  did  not 
sit  in  the  case  on  appeal. 
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24    351{ 

Plxadkvo — Mines  and  minerals -^Forfeiture  of  mining  oiaim.— In  an  letion  for 
the  poBBOwion  of  a  mining  ol&im,  a  party  rolying  opon  a  forfeiture  by  bia  ad- 
versary must  specially  plead  such  forfeiture ;  aud  the  facta  constituting  the  sam* 
must  be  alleged  and  proved  upon  the  trial. 

On  rehearing.    Same  case  reported  anUy  page  279. 

De  Witt,  J. — A  statement  of  this  case  appears  fully  in  the 
opinion  on  the  original  hearing,  and  will  not  be  repeated.  We 
now  learn  that  we  fell  into  au  error  of  fact,  for  which  the  re- 
hearing was  granted.  In  the  record  appear  the  names,  Alfred 
Manuel  and  Fred  Manuel.  Tlie  sirailaritj  of  the  names,  and 
the  fact  that  Fred  is  an  ordinary  abbreviation  for  Alfred,  led  as 
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to  believe  that  these  names  represented  one  person^  and  that  he 
was  called  indifferently  Alfred  and  Fred.  Our  attention  is  now 
called  to  the  fact  that  Alfred  was  the  locator  of  the  Marshal  Nej 
Claim^  and  that  Fred  was  the  person  who  appears  as  a  link  in 
the  chain  of  plaintifi^'s  title.  With  this  new  light  it  becomes 
necessary  to  add  a  word  to  our  former  opinion. 

Appellant  contends  that  Fred  Manuel  was  an  alien  during  all 
the  time  that  he  purported  to  hold  the  title.  He  then  takes  the 
position^  in  his  notice  of  motion  for  new  trial,  and  in  his  speci- 
fications of  error  on  the  motion,  and  on  the  appeal,  that  when 
title  was  attempted  to  be  conveyed  by  tlie  deed  from  Pflaume  to 
Fred  Manuel  a  forfeiture  took  place,  and  the  land  escheated  to 
the  United  States.  We  do  not  give  any  opinion,  whether  the 
Mdd  attempted  conveyance  worked  a  forfeiture  or  not;  but  we 
will  assume  for  the  sake  of  the  argument  that  the  appellant's 
Tiew  of  that  conveyance  is  entirely  (O  reet,  and  that  it  had  the 
eflfect  that  he  claimed,  that  is  to  say,  that  it  worked  a  forfeiture, 
and  will  decide  the  case  on  the  theory  that  appellant  advances. 
A  party  relying  upon  a  forfeiture  by  his  adversary  in  these  con- 
tests for  the  possessory  rights  to  mining  claims  must  specially 
plead  such  forfeiture,  must  set  forth  the  facts  constituting  the 
same,  and  prove  them  on  the  trial.  The  answer  in  the  case 
denies  the  plaintiff's  ownership,  possession,  and  right  of  posses- 
sion of  the  premises.  It  does  not  specially  plead  the  forfeiture 
now  claimed;  it  does  not  set  forth  the  facts  constituting  the 
same;  it  does  not  inform  the  plaintiff  that  a  forfeiture  is  to  be 
urged,  or  the  nature  of  the  acts  or  omissions  working  such  for- 
feiture. If  defendant  intended  to  rely  upon  a  forfeiture  by 
pliuntiff,  he  has  not  observed  the  rules  of  law  governing  that 
plea.  He  was  properly  not  heard  upon  that  plea  in  the  court 
below,  and  cannot  be  so  heard  now.  {Datdi  FUd  Water  Co.  y. 
Mooneyy  12  Cal.  534;  Du  Prai  v.  James,  61  Cal.  361;  Marm" 
haut  v.  Wikariy  52  Cal.  263;  Benshaw  v.  Smtzet^,  6  Mont.  464; 
Oaarfidd  M.  &  M.  Oo.  v.  Hamnter,  6  Mont.  53;  Hopkins  v. 
Noyes,  4  Mont.  556.)  The  order  and  judgment  of  the  District 
Court  are  affirmed. 

Harwood,  J.,  concurs. 

BuLKE,  C.  J.,  did  not  sit  in  the  case,  being  disqualified. 
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APPELX.ANT. 

OoKarmmovAL  Lkw ^ Sttitutory  eomMt-uciion^ Muiing  ekiirns-'EKammaiion  of 

nUning  propei'ty  ^  CertitrrarL'^Svciiim  376,  first  diviskm,  Oompiled  BUitataa, 

proridw  for  the  inspeotion,  ezamination.  and  sarrey  of  lode  mining oUims,  apon 

2^5^^  tax  order  of  the  District  Conrt  made  npua  the  petition  of  any  party  haring  any 

right  to  or  interest  in  snoh  mining  claim,  where  such  examination  or  anrrey  if 
necessary  to  protect  sach  right  or  iuter«s4,  apon  notice  to  the  adverse  party  in 
possession  of  snch  claim.  Held,  that  the  authority  bestowed  by  thia  statute  does 
not  empower  the  District  Coart  to  grant  au  order  that  may  be  made  unjust  or 
oppressive,  nor  does  it  deprive  the  advurse  party  of  his  property  witiboat  doe 
process  of  law,  and  is  therefore  not  uncouatitutional,  though  it  does  not  requiiv 
tlie  interest  of  the  petitioner  to  be  defined,  and  permits  such  examination  before 
the  eommenoement  of  any  action  by  the  parties  and  without  bond,  at  snoh  pio- 
oeeding  is  the  proper  mode  of  securing  the  best  OTidenoe  of  which  the  caae  in 
its  nature  is  susceptible,  and  though  it  does  not  provide  for  an  appeal  fh>m  aoch 
order,  aa  the  proceedings  may  be  reviewui  by  the  writ  of  cerftorofi. 

Appeai/roM  Fk^  Judicial  DUtridy  Lewis  and  Qarke  Oofmijf* 

An  order  for  the  examination  and  survey  of  defendant's  prop- 
erty was  made  by  Hunt,  J.  Defendant  appeals  from  the  order, 
and  also  applied  for  a  writ  of  certiovari  to  review  an  order  of 
the  District  Court,  finding  defendant's  manager  guilty  of  oop- 
tempt  of  court  for  refusing  to  obey  the  ojpdeir  appealed  firon^ 

CuUen  &  SanderSj  for  Appellant. 

The  obnoxious  features  of  section  376  are  apparent  at  a  glanoa. 
Tiiequality  of  the  ^' right  or  interest  in"  the  mining  claim  to  be 
shown  by  the  petitioner  is  not  defined.  If  issue  is  joined  upon 
the  allegations  in  the  petition  that  the  petitioaer  has  an  intaieBl, 
it  raises  a  question  of  fact  which  ought  to  be  determined  by  a 
jury,  unless  the  parties  expressly  waive  their  constitutional 
right  to  a  trial  by  jury.  This  is  a  deprivation  of  the  right  to 
trial  by  jury  and  die  sacrifice  of  important  interests.  Without 
any  ascertainment  of  the  rights  of  the  parties,  save  what  may 
be  made  by  the  judge  on  ex  paiie  aiBdavita,  a  mine  owner  may 
be  damaged  to  an  unlimited  extent ;  his  property  may  be  piao- 
tically  confiscated,  and  yet  there  is  no  relief  or  redress  for  him. 
No  bond  is  required  to  be  given  to  cover  damages  resulting 
fiom  this  invasion  of  his  rights,  nor  is  there  any  appeal  allowed 
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by  the  statute  from  the  action  of  the  judge  or  court  in  granting 
the  prayer  of  the  petition.    The  injury  may  be  absolutely  incal- 
culable.    It  may  amount  practically  to  a  confiscation  of  the 
property.     No  appeal  is  provided  for  by  the  section  under  con- 
sideration^ and  if  any  exists  it  is  by  virtue  of  the  provisions  of 
the  first  subdivision  of  section  421  of  the  Code  of  Civil  Pro- 
cedure, which  allows  an  ap()eal  ''  from  a  final  judgment  in  an 
action  or  special  proceeding."     Even  if  it  should  be  held  that 
the  order  granting  the  relief  prayed  for  by  the  petitioner  was  a 
final  judgment  within  the  meaning  of  this  section,  and  that 
under  it  an  appeal  to  this  court  might  be  taken,  the  relief  is  not 
adequate.     There  is  no  method  of  staying  the  execution  of  the 
order  pending  the  appeal.    Our  Constitution  provides  (§  3,  art. 
viii.)  that  ^'the  appellate  jurisdiction  of  the  Supreme  Court 
ahall  extend  to  all  cases  at  law  and  in  equity."     The  Supreme 
Court  of  California,  under  a  similar  provision  found  in  the 
oonstitution  of  that  State,  held  that  a  special  proceeding,  being 
neither  a  case  at  law  nor  in  equity,  an  appeal  would  not  lie. 
{Appeal  of  HougkUmy  42  Cal.  36.)    The  petitioner  claims  an 
extraluteral  right  in  the  Marble  Heart  because  there  is  a  lead 
having  its  apex  within  the  surface  boundaries  of  his  claim, 
which,  in  its  downvrard  course,  passes  out  of  the  east  side  line 
of  his  claim  and  into  the  surface  boundaries  of  the  Marble  Heart. 
In  this  controversy  this  defendant  has  no  part,  or  lot,  or  inter- 
est of  any  kind  or  character  whatever,  and  yet  if  this  section  of 
the  statute  is  law — is  constitutional  —  it  may  be  deprived  of  the 
use  and  enjoyment  of  its  great  pro|>erty  in  order  that  this  peti- 
tioner may  ascertain  what  his  rights  are  in  the  Marble  Heart. 
Oao  this  be  'Mue  process  of  law"  within  the  meaning  of  section 
27  of  article  iii.  of  our  Constitution,  or  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States?    (Dart- 
mouth  CoUege  v.  Woodward^  4  Wheat.  519;  Bank  of  Columbia 
V.  OoMy,  4  Wheat.  244;   Westei-velt  v.  Gh-egg,  12  N.  Y.  209; 
62  Am.  Dec  160;  Peruyyer  v.  Neff,  95  U.  S.  97,  704-733; 
Davidsm  v.  New  Orleans^  96  U.  S.  97-104;  Den  v.  Hoboken 
etc.  Cb.lS  How.  276;  Chauvin  v.  ValUon,  8  Mont.  458;  Bank 
of  the  Stale  v.  Cooper ^  2  Yerg.  699;  24  Am.  Dec.  617-522; 
Brawn  v.  Hummel,  6  Pa.  St.  86 ;  47  Am.  Dec.  434.)     In  deter- 
mining the  constitutionality  of  this  statute  the  question  is  not 
TouIL— 19. 
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what  abuses  the  particular  case  presents,  but  what  abuses  maj 
or  can  result  from  the  enforcement  of  the  law  in  any  case. 
(StuaH  V.  Palmer,  74  N.  Y.  183;  30  Am.  Rep.  289;  Ex  parte 
Grace,  12  Iowa,  208;  79  Am.  Dec.  533;  4  Kent  Com.  [9th 
ed.]  621 ;  Story  on  Constitution,  264,  661 ;  Taylor  v.  Porter,  4 
Hill,  140;  40  Am.  Dec.  274;  Cooley's  Constitutional  Limit- 
ations [5th  ed.],  436;  Lenz  v.  Qiarlton,  23  Wis.  478.)  The 
word  "  property,"  as  used  in  the  constitution,  is  defined  to  be 
the  right  to  have,  use,  enjoy,  and  dispose  of  a  thing,  and  this 
right  may  be  violated  without  a  physical  taking  of  the  property, 
or  any  attempt  to  transfer  its  title  from  one  to  another.  (7  Hare 
Am.  Com.  Law,  759;  Wynehanier  v.  People,  13  N.  Y.  433;  In 
re  Jacobs,  98  N.  Y.  105;  50  Am.  Re]>.  636;  People  v.  Otie, 
90  N.  Y.  48;  People  v.  GUUon,  109  N.  Y.  400;  4  Am.  St. 
Rep.  465.)  There  are  six  and  only  six  methods  by  which  the 
State  may  legitimately  exercise  power  over  private  property, 
and  these  may  be  briefly  classified  as  follows:  (1)  It  may  regu- 
late the  making  of  contracts  with  reference  to  pmperty.  (2)  It 
may  take  property  from  an  individual  to  com|)el  the  fulflllment 
of  a  moral  or  legal  obligation.  (3)  It  may  deprive  him  of  his 
property  by  way  of  punishment  for  a  violation  of  law.  (4)  It 
may  regulate  the  use  of  his  property  under  the  j)olioe  jwwer. 

(5)  It  may  deprive  him  of  his  property  for  the  payment  of  taxes. 

(6)  It  may  take  it  for  a  public  use  under  the  law  of  eminent 
domain.     (Lewis  on  Eminent  Domain,  §  2;  Cooler's  Constitu- 
tional Limitations,  477.)     To  justify  the  making  of  an  order 
for  an  insi>ection,  examination,  or  survey,  the  petitioner  must 
establish  the  fact  that  he  has  ''a  right  to  or  an  interest  in''  the 
lead,  lode,  or  mining  claim  so  to  be  examineil  or  surveyetl,  or 
that  he  is  the  owner  of  another  mining  claim,  and  that  it  is  neces- 
sary for  the  purpose  of  protecting,  asix'rtaining,  and  enforcing 
his  rights  in  such  claim,  that  he  should  be  permitted  to  inspect, 
examine,   or  survey  another   mining  claim    belonging  to  his 
neighbor.     In  either  case  there  is  a  question  of  ownersliip — of 
right  or  title  to  real  estate  to  be  found  by  the  court.     At  com- 
mon law  the  question  of  title  to  real  estate  could  only  lie  tried 
by  a  jury,  and  when  the  Constitution  (art.  iii.  §  23)  declares 
that  the  right  to  trial  by  jury  shall  remain  inviolate,  it  cannot 
mean  less  than  that  in  those  cases  which  were  only  triable  by 
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jury  at  oommoD  law^  the  parties  shall  be  entitled  to  a  jurj  trial, 
unless  the  right  is  expressly  waived  in  the  manner  pointed  out 
in  the  constitution  itself.  The  right  seems  to  be  an  absolute 
one  in  many  of  the  States,  and  entirely  beyond  the  discretion 
of  the  court  to  grant  or  refuse.  {Favik  v.  Faulk,  23  Tex.  653 ; 
Taylor  v.  Person,  2  Hawks^  298 ;  Mounce  v.  Byara,  11  Ga.  180; 
Broum  v.  Burke,  22  Ga.  574.) 

McConneU  &  dayberg,  of  counsel,  for  Respondent. 

There  is  but  one  question  relied  upon  by  appellant,  viz.,  the 
constitutionality  of  section  376,  under  which  the  proceeding  was 
instituted.  Upon  the  question  that  the  law  is  unconstitutional 
because  it  may  become  oppressive,  we  find  a  better  argument 
than  we  are  able  to  make  in  Cooley's  Constitutional  Limitations 
(5th  ed.),  page  197^  et  seq.,  and  cases  cited.  We  adopt  what  is 
said  by  Judge  Cooley  as  our  argument  without  further  refer- 
ence. As  to'the  act  being  partial,  special^  or  class  jegislation, 
Judge  Cooley  sums  up  the  doctrine  with  reference  to  this  class 
of  legislation  as  follows :  ''  If  the  laws  be  otherwise  unobjection- 
able, all  that  can  be  required  in  these  cases  is  that  they  be  gen- 
eral in  their  application  to  the  class  or  locality  to  which  they 
apply,  and  they  are  then  public  in  character,  and  of  their  pro- 
priety and  character  the  legislature  must  judge.''  (Cooley's 
Constitutional  Limitations,  483,  and  cases  cited.)  No  appeal  is 
granted  by  the  terms  of  the  act.  The  right  of  ap}»eal  is  purely 
a  statutory  right  and  not  a  constitutional  right.  Therefore  the 
legislature  has  full  power  to  give  this  right  in  such  cases  as 
it  may  see  fit,  and  where  it  is  not  given  it  does  not  obtain. 
(Cooley's  Constitutional  Limitations  [6th  ed.],  474;  Qrisder  v. 
Fowler,  56  N.  Y.  676;  HewleU  v.  Elrner,  103  N.  Y.  156;  Max- 
field  v.  Freeman,  39  Mich.  64.)  Is  the  statute  void  because  no 
security  is  required  of  the  petitioner  to  pay  damages  in  case  it 
is  afterwards  ascertained  that  no  right  of  investigation  exists? 
It  would  be  a  very  peculiar  doctrine  to  hold  that  in  all  cases  a 
bond  or  other  security  should  be  required  before  any  proceed- 
ings might  be  instituted  in  any  court.  Laws  of  that  kind  are 
never  passed,  and  the  furthest  the  legislatures  have  ever  gone  is 
to  provide  that  upon  certain  showings  being  made  by  the  defend- 
ant, the  phiintiflF  might  be  required  to  give  security.     {Marsh 
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V.  8Ude,  9  Neb.  96;  31  Am.  Rep.  406.)  It  is  claimed  by  the 
respondeut  that  because  the  law  does  not  give  the  party  the 
right  of  trial  by  jury  it  is  in  violation  of  section  23,  article  iii. 
of  the  Constitution  of  the  State  of  Montana,  which  provides  that 
the  right  of  trial  by  jury  shall  remain  inviolate.  This  pro- 
vision is  similar  to  that  in  the  constitutions  of  almost  all  other 
States,  and  has  received  judicial  construction  under  a  variety  of 
circumstances,  and  it  has  been  invariably  held  that  it  means, 
that  in  whatever  cases  the  right  of  trial  by  jury  was  allowed 
prior  to  the  adoption  of  the  constitution,  such  right  sliould  con- 
tinue in  such  cases.  The  courts  have  just  as  universally  held 
that  such  provision  does  not  apply  to  cases  where  no  right  of 
trial  by  jury  was  given  prior  to  the  adoption  of  the  constitution, 
Dor  to  proceedings  established  afler  the  adoption  thereof.  {Lee 
V.  ItUotson,  24  Wend.  336 ;  35  Am.  Dec.  624 ;  Bon  v.  Irving, 
14  111.  171;  £r  paiie  QzrperUer,  64  Cal.  267;  Flint  River  Oo. 
v.  Foster,  5  Ga.  194;. 48  Am.  Dec.  248;  Lake  Erie  etc.  R.  R. 
Oo.  V.  Heiitli,  9  Ind.  558;  WhaUm  v.  Bancroft,  4  Minn.  109; 
Wot^k  v.  State,  2  Ohio  St.  297;  59  Am.  Dec.  671;  Gagtoji  v. 
Babcoek,  6  Wis.  490;  StllweU  v.  Kellogg,  14  Wis.  461;  Frazee 
V.  BraUon,  Mar.  19,  1887,  2  8.  E.  Rep.  125.)  The  following 
cases  are  u])on  proceedings  involving  rights  of  neither  an  equi- 
table nor  maritime  jurisdiction,  in  which  it  was  held  that  the 
parties  were  entitled  to  a  jury  trial:  Livingston  v.  Jfayor  dc 
of  New  York,  8  Wend.  86;  22  Am.  Dec.  622;  WhaUm  v.  Bam^ 
croft,  4  Minn.  109 ;  People  v.  Mayor  ete,  of  Brooklyn,  4  N.  Y. 
419;  55  Am.  Dec.  266;  Atherton  v.  Slierwood,  15  Minn.  221; 
Oaston  V.  Babcock,  6  Wis.  503;  Rose  v.  Irving,  supra;  StUwdl 
V.  Kellogg,  supra;  Sheppard  v.  Steele,  43  N.  Y.  52;  3  Am.  Rep. 
660 ;  Shirley  v.  Lunenburg,  1 1  Mass.  379 ;  Orandall  v.  James, 
6  R.  I.  144;  Frazee  v.  Braiton,  supra,  'There  is  no  trial  of 
any  title  to  real  estate  authorized  under  this  proceeding.  It 
simply  allows  a  person  to  compel  the  opposite  party  to  produce 
evidence  wholly  and  solely  within  his  charge,  so  that  the  rights 
of  the  parties  may  be  settled  in  future  litigation.  It  is  not  try- 
ing the  title  to  anything,  and  the  order  of  the  court  or  judge 
allowing  such  investigation  to  be  made  is  not  res  adjudioata  as 
between  the  parties  in  any  proc^eedings  relative  to  the  title  to 
the  property.    Counsel  is  mistaken  in  his  position  that  at  com- 
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men  law  the  qaestion  of  title  could  only  be  tried  by  jury. 
Titles  were  not  always  tried  by  jury  at  common  law.  {Elli- 
ihorpe  v.  Buckf  17  Ohio  St.  76.)  Is  the  law  unconstitutional 
because  it  deprives  a  person  of  his  proi>erty  without  due  process 
of  law?  Perhaps  no  question  under  the  constitution  of  the 
United  States,  or  the  constitutions  of  the  several  States,  has 
received  judicial  construction  more  frequently  than  this,  and  no 
perfect  definition  has  yet  ever  been  successfully  attempted,  but 
each  case  is  construed  to  stand  upon  its  own  particular  facts. 
Justice  Miller,  in  Diwidion  v.  New  OrleanSf  96  U.  S.  97,  deter- 
mines that  it  is  impossible  to  define  the  words  '^  due  process  of 
law,''  so  that  such  definition  would  cover  every  exercise  of  the 
power  thus  forbidden  to  the  State,  and  exclude  those  which  are 
not  As  somewhat  illustrating  the  different  classes  of  cases  and 
the  opinions  of  the  courts,  we  cite  the  following:  HurtadoY. 
Qdifamiay  110  U.  S.  616;  Wafker  v.  Sauviriet,  92  U.  S.  90; 
Kennard  v.  Loukiana,  92  U.  S.  480;  RaUroad  Tax  OuseSj  13 
Fed.  Bep.  782,  and  note.  The  exercise  of  the  right  given  by 
the  statute  does  not  amount  to  a  taking  of  the  property  within 
the  meaning  of  the  constitution.  In  order  that  property  be 
iaien  within  the  meaning  of  the  constitution,  there  must  be  a 
permanent  deprivation  of  the  owner  of  his  pro])erty,  either  by 
physical  taking  or  by  interference  with  the  use  and  enjoyment. 
(  Winslow  V.  Ojffordy  6  Cush.  327 ;  8t(xU  etc.  Land  Co,  v.  Seymour^ 
36  N.  J.  L.  47.)  The  rights  given  by  this  statute  are  not  new 
ones,  but  have  been  recognized  by  the  common  law  for  almost  a 
centnry,  and  the  statute  itself  is  simply  declaratory  of  the  com- 
XDon  law  in  this  regard,  giving  a  specific  mode  of  procedure. 
{Thomas  Iran  Go,  v.  AUetitown  3L  Co.  28  N.  J.  Eq.  77;  Lewis 
V.  Marsh,  8  Hare,  97;  Bennett  v.  Whiidiouse,  28  Beav.  119; 
Benndi  v.  OriffUhs,  30  Law  J.  Q.  B.  98 ;  \Vhal^  v.  Branoker, 
8  Morrison  Min.  Rep.  21;  Earl  of  Lonsdale  v.  Cutnoen,  7  Morri- 
son Min.  ErCp.  693 ;  Siockbridge  Iron  Co.  v.  Cone  Iron  Works, 
102  Mass.  80.) 

Brief  of  E.  W.  Toole,  of  counsel,  for  Respondent. 

It  is  claimed  by  counsel  that  the  law  is  one  of  unusual  hard- 
ship, and  might  be  used  as  an  engine  of  oppression  and  injus- 
tice.   The  powers  conferred  by  the  act  are  only  such  as  would 
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have  been  possessed  by  the  court  below  in  the  exercise  of  its 
chancery  jurisdiction  without  it.  That  this  power  may  be 
abused  is  an  argument,  if  argument  at  all,  that  is  applicable  iu 
all  cases.  It  is  simply  making  the  necessary  use  of  the  only 
accessible  means  employed  in  the  perpetration  of  a  fraud  and 
commission  of  a  trespass,  in  the  possession  and  control  of  the 
wrong-doer,  to  ascertain  the  extent  of  the  injury  and  damage 
lie  has  done.  It  makes  the  person,  who  by  secret  means  is  com- 
mitting a  wrong,  produce  the  evidence  thereof  which  he  alone 
possesses.  The  appellant,  a  foreign  corporation  with  immense 
machinery  and  works,  is  engaged  in  gutting  the  mine  of  respond- 
ent at  great  depth  under-ground.  Possessing  the  only  means 
of  ascertaining  the  facts  sufficient  to  authorize  a  recovery,  it  virtu- 
ally says,  by  resisting  the  petition,  it  will  not  permit  the  use  o#^ 
those  means.  The  statute,  we  claim,  is  based  especially  upon 
equitable  principles.  It  makes  the  party  having  the  only  evi- 
dence in  his  possession  to  permit  it  to  be  produced,  and  requires 
the  use  of  every  means  employed  in  the  destruction  of  the  prop- 
erty of  his  neighbor  in  the  production  of  that  evidence. 

Bonds  given  in  any  case  are  not  creative  of  the  right,  but  a 
part  of  the  remedy,  as  a  precautionary  step  in  legal  or  equitable 
procee<^ings.  It  can  contribute  nothing  in  determining  the  con- 
stitutionality of  a  law  like  this. 

The  fact  that  the  statute  fixes  the  minimum  of  time  allowed 
for  the  notice  does  not  enlarge  the  powers,  or  subject  it  to  greater 
abuses  than  if  no  limitation  w:is  had,  and  the  matter  was  left, 
as  it  otherwise  would  have  been,  to  the  discretion  of  the  chan- 
cellor. {Stockbridge  Iron  (Jo.  v.  Cone  Iron  Works,  102  Mass.  80, 
et  seq.;  Tiedman  on  Limitations  of  Police  Powers,  207,  §  89.) 
This  is  emphatically  a  bill  filed  for  the  purpose  of  obtaining 
an  order  for  the  production  of  testimony,  and  the  order  is  in  the 
nature  of  an  interlocutory  order,  because  in  contemplation  of 
litigation  and  essential  to  the  trial  of  the  rights  involved.  It 
involves  the  question  of  the  power  to  require  the  production  of 
the  best  evidence  in  furtherance  of  judicial  proceedings.  It  is 
insisted  that  a  suit  should  be  pending  at  the  time  the  order  is 
made.  It  is  difficult  to  see  what  difference  it  makes  whether 
the  order  is  granted  in  an  independent  proceeding  in  view  of  an 
action,  or  upon  petition  during  the  pendency  of  an  action.     If 
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the  evidence  is  essential  it  must  be  had  beforehand,  or  at  least 
during  the  triul.  In  every  instance  it  must  precede  the  judg- 
ment and  verdict.  According  to  the  views  expressed  by  counsel, 
appellant  is  entitled  to  a  jury  trial,  and  the  condemnation  of, 
and  payment  of  damages  for  the  use  of  its  work  before  such  an 
order  could  be  made.  This  is  fallaceous  for  two  reasons:  1st. 
Condemnation  could  only  be  had  for  a  public  purpose;  and  2d. 
It  would  require  the  same  identical  testimony  in  question  to 
show  the  necessity  for  it  if  it  could  be  condemned  for  private 
uses.  It  is  tantamount  to  saying  that  the  merits  of  the  contro- 
versy to  be  settled  between  the  parties  should  be  first  tried,  and 
the  order  be  made  a  part  of  the  decree.  In  other  words,  you 
cannot  get  a  judgment  or  decree  without  the  evidence,  and  you 
are  not  entitled  to  the  evidence  until  you  get  your  judgment  or 
decree,  i.  e.,  you  have  no  rights  at  all.  The  converse  of  the 
position  of  counsel  is  entitled  to  far  more  consideration  upon 
constitutional  grounds  than  the  position  taken.  The  only  ques- 
tion is,  is  it  the  best  evidence,  and  is  it  absolutely  necessary  in 
maintaining  justice?  If  so,  withholding  it  is  defeating  the  ends 
of  justice.  Should  the  legislative  assembly  have  sought  to  take 
away  a  remedy  absolutely  essential  to  the  enjoyment  of  the  right, 
it  would  have  been  nothing  short  of  confiscation.  Conceding  that 
in  a  common'  law  action  this  could  not  be  done  for  the  reasons 
cited  by  counsel  for  appellant,  equity  then  comes  to  the  rescue 
in  securing  even  and  exact  justice.  It  is  a  doctrine  familiar  to 
the  practitioner  in  the  Territories  that  the  chancery  power  con- 
ferred upon  the  district  judges  under  the  organic  act,  is  such  as 
is  exercised  by  the  courts  of  chancery  in  England,  and  that  the 
mode  of  its  exercise  may  be  defined  by  the  legislative  assembly 
as  is  here  done,  but  that  it  cannot  take  away  the  jurisdiction. 
What  thf^n  were  the  powers  of  the  courts  of  equity  under  its 
uystem  of  jurisprudence  in  England?  Upon  this  question  see 
Bennett  v.  Whitehousef  28  Beav.  119;  S.  C.  8  Morrison  Min. 
Rep.  1 7 ;  Lewis  v.  Marsh,  8  Hare,  97 ;  Walker  v.  Fletdier,  3 
Bligh,  172;  BmneU  v.  Griffiths,  30  Law  J.  Q.  B.  98;  Bennett 
V.  Griffiths,  8  Morrison  Min.  Rep.  21 ;  Whaley  v.  Braucker,  10 
L.  T.  N.  S.  155.  This  right  is  to  prevent  a  forfeiture  and 
sacrifice  of  property,  and  is  based  upon  the  same  principle  of 
an  order  and  injunction  to  permit  the  representation  of  a  mine 
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when  a  representation  is  required.  Such  right  and  power  either 
exists  in  the  court  by  statute,  or  is  otherwise  exercised  by  reason 
of  its  equitable  powers.  {Thomburg  v.  Savage  M.  Co.  1  Pac. 
L.  Mag.  267;  Thomas  Iron  Oo.  v.  Alleniown  if.  Co,  28  N.  J. 
Eq.  77;  Sacramento  etc.  M.  Cb.  v.  Showers,  6  Nev.  291.)  The 
Supreme  Court  of  Nevada  recognized  the  equitable  powers 
before  the  passage  of  the  statute  of  that  State.  California, 
Colorado,  Nevada,  Idaho,  and  Montana  all  have  statutes  similar 
in  so  far  as  the  questions  here  involved  are  concerned,  and  their 
validity  has  not  been  questioned.  (See,  also,  1  Pomeroy's 
Equity  Jurisprudence,  197,  198,  201,  205,  216,  230;  3  Green- 
leaf  on  Evidence  [13th  ed.],  §  328;  KyixasUm  v.  Ead  India 
Co,  3  Swanst.  249 ;  Hunt  on  Boundaries  and  Fences,  67 ;  Comr 
dock  V.  Apthorpe,  8  Cowen,  386.) 

Blake,  C.  J.  —  The  St.  Louis  Mining  and  Milling  Company 
of  Montana  filed  its  petition  in  the  District  Court  of  Lewis  and 
Clarke  County,  and  alleged  that  the  petitioner  is  a  corporation 
under  the  laws  of  Montana;  that  the  Montana  Company, 
Limited,  is  a  corporation  under  the  laws  of  Great  Britain;  that 
the  petitioner  is  the  owner  of  the  St.  Loufs  Quartz  Lode  Min- 
ing Claim,  situated  in  said  county ;  that  the  Montana  Company, 
Limited,  is  the  owner  of  the  Marble  Heart,  the  Maskelyne,  and 
the  Nine  Hour  Quartz  Lode  Mining  claims;  'Uhat  being  desir- 
ous of,  and  it  being  necessary  for  your  said  petitioner  ....  to 
have  an  inspection,  examination,  and  survey  made  of  the  prem- 
ises last  aforesaid,  in  order  to  enable  it  to  institute  its  action  to 
recover  the  possession  of  the  said  property,  so  owned  by  it,  and 
for  the  recovery  of  such  damages  as  it  may  have  sustained  by 
reason  of  the  taking,  extraction,  and  conversion  of  the  quartz 
rock,  ore,  and  mineral,  taken  by  the  said  Montana  Company, 
Limited,  from  the  mining  claim  and  premises,  so  owned  by  your 
petitioner,  and  for  the  purposes  of  enabling  it  to  have  such 
inspection,  examination,  and  survey  made  of  its  said  premises, 
and  of  all  veins  or  deposits  of  mineral-bearing  quartz  rock  or 
earth  in  place,  the  apices  of  which  are  within  the  surface  bound- 
aries of  the  St.  Louis  Mining  Claim,  ....'*  a  notice  was  served 
upon  the  Montana  Company,  Limited,  which  is  made  a  part  of 
the  petition ;  that  the  Montana  Company,  Limited,  is  in  the 
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possession  of  '' certain  tunnels,  shafts,  stopes,  winzes,  drifts,  ancf 
excavations  within  the  planes  of  the  exterior  boundaries  of  the 
said  Marble  Heai*t,  Maskelyne,  and  Nine  Hour  Lode  Mining 
claims,  extending  vertically  downward,  and  beneath  the  surface 
of  the  said  claims,  and  upon  veins  or  deposits  of  ore,  the  apices 
of  which  are  within  the  exterior  boundaries  of  the  St.  Louis 
Quartz  Lode  Mining  Claim''  and  has  been  extracting  large 
quantities  of  ore  belonging  to  the  petitioner ;  tliat  the  said  tun- 
Dels,  shafts,  stopes,  winzes,  drifts,  and  excavations  of  the  Mon- 
tana Company,  Limited,  connect  with  the  said  St.  Louis  Mining 
Claim,  and  are  the  only  meaiis  for  entering  into  the  same ;  ^^  that 
the  inspection,  examination,  and  survey  thereof  was  and  is  abso- 
lutely requisite  and  necessary  in  order  to  determine  the  rights 
of  the  respective  parties,  and  to  ascertain  the  extent  of  the  tres- 
pass, damage,  and  injury  occsisioneil  by  the  said  wrongful  and 
onlawful  acts  of  the  said  ^lontuna  Company,  Limited,  in  so 
entering  the  premises  of  your  petitioner,  and  extracting  the 
quartz,  rock,  ore,  and  mineral  from  same,  and  in  constructing 
their  said  tunnels,  shafts,  stopes,  winzes,  drifts,  and  excavations 
thereon;  that  for  said  purpose  it  was  and  is  necessary  that  your 
petitioner,  and  sui-h  persoa^  as  may  be  designated  by  this  court, 
shall  have  access  to  and  in  the  shafts,  works,  and  machinery, 
convenient  or  necessary  to  make  the  inspection,  examination, 
find  survey  aforesaid,"  of  which  the  Montana  Company,  Limited, 
13  in  the  possession. 

The  prayer  of  the  petitioner  is  as  follows:  "  Wherefore,  yonr 
petitioner  prays  that  your  honor  appoint  a  time  and  place  for 
hearing  this  petition,  an<l  that  an  order  for  service  of  notice 
thereof  upon  the  said  Montana  Company,  Limited,  be  made; 
tliat  such  proceedings  \ye  bad  and  done  under  section  376,  afore- 
said, as  will  secure  to  your  petitioner  the  rights  to  which  it  is 
entitled  in  pursuance  thereof,  and  that  upon  such  hearing  an 
order  be  maicle  for  the  inspection,  examination,  and  survey,  so 
refused  to  your  petitioner,  and  that  the  persons  appointed  by 
your  honor  shall  have  free  access  to  the  premises  aforesaid." 

The  notice  which  is  mentioned  contained  recitals  of  facts  simi- 
lar to  those  of  the  petition,  and  was  a  demand  for  an  inspection, 
examination,  and  survey  of  the  under-gound  works  of  the  said 
lode  mining  claims  of  the  Montana  Company,  Limited,    The 
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petition  was  filed  November  6, 1889^  and  the  judge  ordered  that 
the  heiiriug  be  had  five  days  thereafter.  The  Montana  Com* 
panj.  Limited^  appeared  and  filed  an  answer^  which  denied  the 
allegations  of  the  petitioner. 

The  oourt  below  made  an  order  'Hhat  an  inspection,  examina- 
tion, and  snrvey  of  the  shafts,  tunnels,  levels,  works,  and  stopes 
be  made  as  prayed  for,"  continuing  twenty  days,  and  designated 
eight  persons  to  make  the  same;  that  '^said  party  shall  have  the 
right  to  pass  in  and  out  the  mouths  of  the  tunnels  of  the  defend- 
ant  without  hindrance;^'  that  ^' said  work  shall  be  completed 
within  said  twenty  days,  unless  for  good  cause  the  court  shall 
order  a  longer  time  to  be  used ; "  the  survey  by  the  said  peti- 
tioner to  be  confined  within  the  vertical  planes  of  the  end  lines 
of  the  St.  Louis  Mining  and  Milling  Company's  claim,  except  so 
far  as  it  may  be  necessary  to  run  lines  in  the  tunnels,  levels, 
stopes,  drifts,  or  winzes  outside  of  such  planes,  in  order  to  com- 
plete an  accurate  survey  of  said  workings  within  the  said  end 
lines;  ''....  the  petitioner's  survey  to  be  conducted,  so  far  as 
possible,  without  interference  with  the  regular  and  orderly  work- 
ing and  operation  of  the  mine,  or  the  employees  of  defendant  in 
the  discharge  of  their  various  duties;  and  the  engineer  of  the 
party  of  petitioner  shall  not  dispose  of  or  sell  to  any  one  any 
plan  or  section  of  said  mine,  or  any  matter  or  data  obtained 
during  or  resulting  from  this  survey,  except  to  the  petitioner,  its 
agents  and  attorneys.  Petitioner's  surveyors  are  not  to  enter 
said  mine  unless  accompanied  by  three  representatives  appointed 
by  the  defendant  to  accompany  them,  unless  aftier  reasonable 
notice,  not  to  exceed  one  hour,  such  persons  shall  fail  to  attend. 
The  persons  so  hereinbefore  authorized  to  make  such  survey 
shall  not  take  or  remove  from  said  mine  any  samples  of  ore  or 
minerals  at  any  point  therein,  but  they  shall  be  allowed  to 
examine  and  trace  the  walls  of  the  vein  or  fissure,  and  for  this 
purpose  they  shall  be  allowed  to  use  the  pick,  and  remove  such 
material  as  shall  enable  them  to  make  such  examination." 

Afterwards,  R.  T.  Bayliss,  the  general  manager  and  superin- 
tendent of  the  Montana  Company,  Limited,  and  who  was  in  the 
control  of  the  property  which  is  described  in  the  foregoing  oideri 
refused  to  comply  therewith,  or  permit  said  persons  to  make  the 
survey.    Upon  proper  proceedings  had  in  the  premises,  Baylias 
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was  arrested,  and  pleaded  guilty  to  the  charge  of  contempt  of 
the  court,  and  was  punished  by  a  fine.  The  Montana  Company, 
Limited,  appeals  to  the  court  from  the ''  final  judgment  and  order 
•  •  .  •  allowing  an  inspection,  examination,  and  survey  of  the 
Marble  Heart,  Maskelyne,  and  Nine  Hour  Quartz  Lode  Mining 
claims,  ....  duly  made  and  entered  in  said  action  ....  in 
favor  of  the  al>ove-named  petitioner,  and  against  this  defendant, 
and  from  the  whole  and  every  part  thereof.''  Upon  the  appli- 
cation of  the  Montana  Company,  Limited,  a  writ  of  certiorari 
was  iijsued  out  of  the  court  to  the  District  Court,  commanding  it 
to  certify  fully  to  this  court,  and  annex  to  the  writ  a  transcript 
of  the  record  and  proceedings  referred  to,  that  the  same  might 
be  reviewed. 

The  argument  upon  this  hearing  has  been  restricted  to  one 
question.  Counsel  concede  that  all  the  proceedings  in  the  court 
below  have  been  regular  in  form,  and  derive  their  validity  from 
the  following  section  of  the  Code  of  Civil  Procedure:  "  When- 
ever any  person  shall  have  any  right  to  or  interest  in  any  lead, 
lode,  or  mining  claim  which  is  in  th^  possession  of  another  per- 
son, and  it  shall  be  neces  iry  for  the  ascertainment,  enforcement, 
or  protection  of  such  right  or  interest  that  an  inspection,  exami- 
nation, or  survey  of  such  mine,  lode,  or  mining  claim  should  be 
bad  or  made;  or,  whenever  any  inspection,  examination,  or  sur- 
vey of  such  lode  or  mining  claim  shall  be  necessary  to  protect, 
ascertain,  or  enforce  the  right  or  interest  of  any  person  in  another 
mine,  lead,  lode,  or  mining  claim,  and  the  person  in  possession 
of  the  same  shall  refuse,  for  a  period  of  three  days  after  demand 
therefor  in  writing,  to  allow  such  inspection,  examination,  or 
survey  to  be  had  or  made,  the  party  so  desiring  the  same  may 
present  to  the  District  Court,  or  a  judge  thereof,  of  the  county 
wherein  the  mine,  lead,  lode,  or  mining  claim  is  situated,  a  {)eti- 
tion,  under  oath,  setting  out  his  interest  in  the  premises,  describ- 
inir  the  same;  that  the  premises  are  in  the  possession  of  a  party, 
jiuiaing  him;  the  reason  why  such  examination,  inspection,  or 
survey  is  necessary ;  the  demand  made  on  the  person  in  posses- 
sion, so  to  permit  such  examination,  inspection,  or  survey;  and 
bis  refusal  so  to  do.  The  court  or  judge  shall  thereupon  appoint 
a  time  and  place  for  hearing  such  petition,  and  shall  order  notice 
thereot  to  be  served  upon  the  adverse  party,  which  notice  shall 
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be  served  at  leased  one  day  before  the  day  of  hearing.  On  the 
bearing,  either  party  may  read  affidavits;  and  if  the  court  or 
judge  is  satisfied  that  the  facts  stated  in  the  petition  are  true, 
he  shall  make  an  order  for  an  inspection,  examination,  or  survey 
of  the  lode  or  mining  claim  in  question,  in  such  manner,  at  such 
time,  and  by  such  persons  as  are  mentioned  in  the  order.  Such 
persons  shall  thereupon  have  free  access  to  such  mine,  lead,  lode, 
or  mining  claim  for  the  puriK)se  of  making  such  inspection, 
examination,  or  survey,  and  any  interfei*ence  with  such  persons 
while  acting  under  such  order  shall  be  contempt  of  court.  If 
the  order  of  the  court  is  made  while  an  action  is  pending  between 
the  parties  to  the  order,  the  costs  of  obtaining  the  order  shall 
abide  the  result  of  the  action;  but  all  costs  of  making  such  ex- 
amination  or  survey  shall  be  paid  by  the  petitioner.^'     (§  376.) 

It  is  contended  that  this  statute  is  unconstitutional,  and  author- 
ises the  inspection,  examination,  and  survey  of  the  mining  prop- 
erty of  the  Montana  Company,  Limited,  upon  the  petition  of 
the  St.  Louis  Mining  and  Milling  Company  of  Montana,  and 
before  the  commencement  />f  any  action  by  the  parties.  The 
obnoxious  features  are  pointed  out  in  the  brief,  and  may  be  sum- 
marized  under  the  following  heads:  This  law  may  be  made  an 
instrument  of  oppression  and  injustice.  The  quality  of  the 
interest  of  the  petitioner  is  not  defined.  No  bond  is  required 
U>  be  given  to  secure  the  payment  of  the  damages  which  may 
result  to  the  owner  of  the  property  which  is  invaded.  No 
apfieal  is  allowed  from  the  order  of  the  court  or  judge  in  grant- 
ing the  prayer  of  the  petitioner.  The  power  of  the  court  or 
judge  is  vast,  and  can  practically  confiscate  any  mine  in  the 
State.  The  innocent  owners  of  miniug  i>roperty  are  injured 
without  "due  process  of  law,"  and  arbitrarily  deprived  of  the 
right  of  trial  by  a  jury.  The  commanding  position  of  the  min- 
eral interests  of  this  State,  and  the  importance  and  extent  of  this 
^medy  which  is  applicable  to  them,  demand  the  careful  study 
of  the  principles  which  have  been  invoked  by  counsel. 

Before  we  investigate  the  propositions  which  have  been  an- 
nounced, it  will  be  instructive  to  ascertain  the  origin  of  this  pro- 
vision of  the  Code,  and  thereby  discover  its  purpose.  The  source 
is  unquestionably  found  in  t'le  rhancery  practice  of  England, 
and  we  must  review  the  cases  which  are  generally  controven>ie8 


1890.]    St,  Louib  M.  A  M.  Co.  v.  Montana  C!o.         301 

affecting  c5oal  lands.  In  the  Earl  of  Lonsdafe  v.  Chirwen,  3  Bllgh 
O.  S.  168,  an  order  was  made  in  the  year  1799  timt  the  plaintiff 
and  his  servants  ''should  be  at  liberty  to  inspect  the  workings 
of  the  defendant  under  the  plaintiff^e  enolosnres.''  It  is  dhown 
by  affidavits  that  an  inspection  of  the  premised  was  then  pre- 
vented ''  because  the  pipe  or  air  course  which  <^n v^yed  the  pure 
air  had  been  broken  down  or  taken  away,  srnd  certain  earthy 
rubbish,  and  other  impediments  were  lying  at  thci  ends,  roads, 
or  passages  leading  to  the  workings."  It  was  thereupon  further 
ordered  that  ''the  defendant  should  cause  the  obstructions  to  be 
removed,  and  open  the  air  courses  as  the  viewers  should  think 
necessary  for  such  inspection ;  and  that  the  viewers,  and  sneh 
other  persons  as  they  should  appoint,  should  be  at  liberty,  as 
often  as  should  be  necessary,  to  make  from  time  to  time  iiispec- 
tioDS  into  the  workings  of  the  def<^ndant  under  the  premises  of 
the  plaintiff,  so  as  to  enable  the  viewers  to  make  a  perftet  and 
complete  report  of  the  workings."  In  Wftlker  v.  Fletcher^  3 
Bligh  O.  S.  172,  the  same  proceedings  were  had  in  th^  year 
1804,  and  it  was  also  ordered  that  the  defendants  should  remove 
certain  dams  and  obstructions  in  their  works  as  the  innpecfors 
should  direct,  so  that  the  plaintiff  might  view  the  pit  of  the 
defendants.  In  BlakesUy  v.  Whieldcn,  1  Hare,  176^  the  parties 
entered,  in  the  year  1838,  into  a  contra<;t  for  the  sale  of  minerals 
situated  on  certain  tracts  of  laud.  Differences  arose  as  to  whether 
the  plaintiff  should  have  ix>vver  to  go  down  into  any  of  the  mines 
comprised  in  the  contract,  or  whether  the  power,  if  granted, 
should  not  be  confined  to  the  right  to  descend  any  pits  or  shafts 
sunk  on  the  land  over  the  demised  mines.  In  pursuance  of  the 
opinion  of  the  vice-chancellor,  a  decree  was  entered,  "  empower- 
ing the  plaintiff  and  his  agents,  at  all  reasonable  times,  and  upon 
reasonable  notice,  to  enter  the  mines  in  the  pleadings  mentioned, 
and  to  inspect  and  measure  the  same,  so  fkr  as  from  time  to  time 
may  be  necessary."  The  vice-chancellor  observed  that  the  evi- 
dence proved  "  that  tlie  power  of  inspection  was  an  unusual  reser- 
vation in  cases  like  the  present."  In  Leuis  v.  Marsh,  8  Hare, 
97,  a  bill  was  filed  by  the  lessors  of  a  colliery  against  the  les- 
sees, and  heard  in  the  high  court  of  chancery  in  the  year  of  1849. 
It  appears  that  "there  was  no  provision  for  ins|)ection  in  the 
lease,  and  the  defendants  had  worked  the  coal  tlirough  a  shaft  in 
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an  adjoining  mine  beIonging*to  themselveSi  so  that  the  demised 
mine  coald  only  be  entered  through  the  defendants'  mine.'' 
Counsel  ''moved  that  the  defendants  might  be  ordered  to  per- 
mit the  phiintiffii  and  certain  persons  mentioned  in  the  notice 
of  motion,  all  or  any  of  them,  with  workmen  and  other  neces- 
sary assistants,  at  all  reasonable  times,  and  from  time  to  time,  to 
have  access  to  the  coal  works  of  the  plaintifis  in  and  through 
the  adjoining  coal  works  of  the  defendants,  to  inspect  and 
examine  the  said  coal  works,  the  property  of  the  plaintiffs,  and 
to  ascertain  the  real  extent,  state,  and  condition  thereof,  and  the 
real  weight  of  the  coal  from  time  to  time  worked  by  the  defend- 
ants therefrom.'^  They  submitted  that  they  "  were  entitled  to 
the  means  of  proving  the  fact  that  the  defendants  had  worked 
beyond  their  boundary.''  The  defendants  opposed  the  motion, 
upon  the  ground  that  ''the  plaintifis  might,  if  they  had  desired 
any  such  power  of  inspection,  have  reserved  it  in  their  lease; 
but  they  had  made  no  such  contract.  ....  The  plaintifis  sought 
not  only  to  inspect  the  demised  coal  works,  but  also  to  pass  for 
that  purpose  into  and  through  the  property  of  the  defendants. 
No  implied  contract  gave  the  plaintiffs  such  a  right.  Admitting 
that  a  power  of  inspecting  their  own  mine  might  be  implie<ily 
reserved,  it  must  be  exercised  in  a  lawful  way,  at  their  own 
expense.  The  plaintiffs  might  open  a  shaft,  and  descend  into 
the  mine,  upon  their  own  property ;  that  must  be  the  extent  of 
their  legal  right  under  the  contract."  The  vice-chancellor,  in 
the  opinion,  says:  "I  think  the  case  is  one  in  which  there  is  a 
necessity  that  the  party  should  be  allowed  what  he  asks,  in  order 
to  prove  his  case.  That  is  the  meaning  of  necessity.  A  party 
cannot  get  his  rights  without  proving  what  his  rights  are;  and 
it  is  inherent  in  the  case  that  the  plaintiffs  should  have  an  oppor- 
tunity of  ascertaining  that  the  defendants  do  not  work  more  ooal 

than  they  are  entitled  to  do "    The  order  of  the  court  is 

similar  to  that  in  Bldkedey  v.  WhieldoUy  supra.  The  defendants 
objected  to  the  admission  into  their  mine  of  certain  persons  men- 
tioned in  the  notice  of  the  motion,  and  the  plaintifis  consented 
to  withdraw  them;  "and  it  is  ordered  that  the  defendants  do 
permit  the  said  plaintiffs,  and  the  persons  so  to  be  appointed, 
....  to  have  access  to,  and  to  view  and  inspect  the  said  mine 
and  workings;  but  this  order  is  not  to  entitle  the  plaintiffs  to 
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view  or  inspect  anj  part  of  the  defendants'  mine  except  for  the 
parpoee  of  ascertaining  the  boundary  of  the  plaintiffs'  mine." 

In  BmniU  v.  Whitehouse^  28  Beav.  119^  the  master  of  the 
xolls  says,  in  the  opinion:  ^'It  is  established  by  the  cases  that,, 
if  a  person  is  making  use  of  his  property  to  the  injury  of  the 
property  of  his  neighbor^  the  latter  is  entitled  to  an  inspection, 
in  order  to  ascertain  the  extent  of  the  injury;  and  this  court 

only  requires  him  to  show  a  prima  fade  case If  it  were 

a  question  depending  only  on  the  balance  of  testimony,  I  should, 
in  this  case,  be  in  favor  of  the  defendant.  But  the  court  requires 
the  best  evidence  of  the  fact,  and  the  best  evidence  here  is  by 
an  examination  of  the  workings  in  the  defendant's  mine.  Sup- 
pose a  man  had  a  right  to  the  surface,  and  that  another  person 
was  entitled  to  the  minerals;  if  the  latter  insisted  that  the  former 
had  sunk  a  shaft,  and  was  obstructing  his  minerals,  would  noU 
this  court  allow  an  inspection,  in  order  that  the  facts  in  dispute 
might  be  ascertained?  I  have  acted  upon  that  principle  in 
Adshead  v.  Needhamy  in  which  I  allowed  the  plaintiff  to  go 
through  a  gallery  in  the  defendants'  mine  in  order  to  inspect 

it Whenever  it  appears  that  a  person  has  power  to  make 

nse  of  his  land  to  the  injury  of  another,  and  there  \s  prima  fade 
evidence  of  his  doing  so,  though  it  is  contradicted,  still,  as  the  only 
way  of  ascertaining  the  fact  is  by  an  inspection,  the  court  always 
allows  it,  if  it  can  be  done  without  injury  to  the  defendant." 

In  Bennett  v.  Orijithsy  30  Law  J.  Q.  B.  98,  the  judgment  of 
the  court  was  delivered  by  Cockburn,  C.  J.,  who  said:  "The 
power  to  order  an  inspection  of  real  or  personal  property  has 
long  existed  in  the  courts  of  equity,  and  we  find  that  as  ancil- 
lary to  that  power,  the  courts  of  equity  have  ordered  the 
lemoval,  where  necessary,  of  obstructions  to  the  inspection. 
In  the  notes  to  the  East  India  Co.  v.  KynadoUy  3  Bligh  O.  S. 
163, 168,  two  cases  are  referred  to  in  which,  under  circumstances 
very  similar  to  the  present,  such  orders  were  made."  The  learned 
judge  then  cites  and  approves  the  cases  of  Earl  of  Lonsdale  v. 
Ourtoeny  supra,  and  Walker  v.  Fletdier,  supra^  and  adds  the  fol- 
lowing observation:  "This  latter  case,  which  was  decided  in 
the  time  of  Lord  Eldon,  is  a  strong  assertion  of  the  power 
to  remove  obstructions  to  inspection."  (See,  also,  Whaley  v. 
BroMdcer,  10  L.  T.  N.  S.  155.) 
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The  English  authorities  which  have  be^n  collate  will  b([ 
considered  further,  and  we  will  now  notioe  the  American  cas^ 
to  which  our  attention  has  been  invited.  The  earliest  that  ^e 
have  read  is  Thombwrg  v.  Savage  Mining  Co,  1  Pac.  L.  Mag. 
267,  which  was  decided  in  the  year  1867,  in  the  Circuit  CotfrC 
of  the  United  States  for  the  district  <>f  Nevada.  The  ihaifl! 
issue  was  whether  the  property  claimed  by  tiie  plaintiff  wad  k 
separate  and  distinct  quarts  lode  from  the  vast  mineral  vein, 
which  is  known  as  the  ''  Comstock  Lode/'  atid  a  petition  was 
filed  praying  for  an  inspection  of  the  premises.  After  a  fult 
statement  of  the  facts,  which  it  is  needless  to  repeat,  Mr.  Jd^iM 
Baldwin  delivered  this  opinion:  ^' Ought  a  court  of  equity,  iH 
a  mining  case,  when  it  has  been  convinced  of  the  importance 
thereof,  for  the  purposes  of  the  trial,  to  compel  an  inspiectioii 
and  survey  of  the  works  of  the  parties,  and  admittance  thereto 
by  means  of  the  appliances  in  use  at  the  mine?  All  the  anald- 
gies  of  equity  jurisprudence  favor  the  affirmative  of  this  propo- 
sition. The  very  great  powers  with  which  a  court  of  chancery- 
is  clothed  were  given  it  to  enable  it  to  carry  out  the  administnl- 
tion  of  nicer  and  more  perfect  justice  than  is  attainable  in  t 
court  of  law.  That  a  court  of  equity,  having  jurisdiction  of 
the  subject-matter  of  the  action,  has  the  power  to  enforce  all 
order  of  this  kind  will  not  be  denied;  and  the  propriety  €^ 
exercising  that  power  would  seems  to  be  clear,  indeed,  hi  a  caa6 
where,  without  it,  the  trial  would  be  a  silly  farce.  Take,  as  an 
illustration,  the  case  at  bar.  It  is  notorious  that  the  facts  by 
which  this  controversy  must  be  determined  cannot  be  disbovereS 
except  by  an  inspection  of  works  in  the  possession  of  the  defend- 
ant, accessible  only  by  means  of  a  deep  shaft,  and  macUioery 
Operated  by  it.  It  would  be  a  denial  of  justice,  and  utterly 
subversive  of  the  objects  for  which  courts  were  created,  fi)^  tbetiif 
to  refuse  to  exert  their  power  for  the  elucidation  of  tJi^  very 
truth — the  issue  between  the  parties.  Can  a  oodrt  justly  dedde' 
a  cause  without  knowing  the  jfaots;  and  can  it  refuse  to  learn 
the  &cts?  But  one  adjudication  of  this  subject  can  be*  found 
in  the  books,  and  this  is  in  conformity  with  the  vi^ws  h&i 
expressed,  viz.,  Baiiibridge  on  Mines."    (See  2d  ed.  511,  612.) 

The  next  case  in  point  of  time  is  that  of  Stockbridge  v.  Cbn4 
It<m  Works,  102  Mass.  80^  which  waS  heard  in  the  year  1869. 
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Chief  Justice  Chapman,  in  the  opinion,  says :  **  The  plaintiff 
complain  that  the  defendants  dug  a  shaft  on  their  own  land, 
near  the  line  of  the  plaiutifiTs'  land,  and  thence  excavated  driftis, 
extending  under-ground,  into  the  plaintifb'  land,  and  took  out 
the  ore  which  they  found  there.  They  a^  that  these  drifts 
may  be  viewed.  The  order  directs  not  only  that  the  drifts  may 
be  examined  by  pumping  the  water  out  of  the  shaft,  and  going 
into  it,  and  that  the  drifts  may  be  examined  which  lead  towards 
the  plaintiffs'  land,  and  also  those  which  are  under  it,  but  that 
they  may  be  cleared,  so  far  as  may  be  necessary,  in  order  to 
ascertain  what  iron  ore  or  other  mineral  has  been  taken  from 
the  land  of  the  plaintiffs,  and  under  the  surfiice  thereof,  and 
that  the  viewers  may  do  all  acts  that  may  be  reasonably  neces- 
sary to  be  done  to  effect  the  purposes  of  the  decree/'  The 
expenses  of  the  explorations  amounted  to  the  sum  of  $4,841.07, 
and  were  taxed  against  the  defendants,  with  the  costs.  Upon 
this  matter,  the  opinion  says:  ''But  courts  of  law  have  power 
to  allow  the  reasonable  expenses  of  surveys  and  views  in  proper 
cases,  and  the  fee  bill  does  not  apply  to  the  expense  of  such 
proceedings.  Mines  are  so  situated  that  special  and  peculiar 
proceedings  are  sometimes  necessary  in  order  to  attain  the  rea- 
sonable ends  of  justice  in  regard  to  the  under-ground  passages 
by  which  access  to  them  may  be  obtained  by  trespassers." 

In  the  cases  of  Thomburg  v.  Savage  Min.  Co.  aupray  and  Stock- 
bridge  Iron  Co.  v.  Cone  Iron  Woi'lcs^  nwpra^  no  authorities  relat- 
ing to  this  discussion  are  cited  in  the  opinions,  and  the  briefs 
of  the  counsel  are  not  reported.  In  the  year  1877,  the  case  of 
Tkofma%  Iron  Co.  v.  Allentovm  Mining  Co.  28  N.  J.  £q.  77,  was 
determined.  An  order  for  the  inspection  of  a  certain  mine  was 
made  upon  the  ex  parte  application  of  the  complainants,  and  the 
defendants  insisted  that  they  should  have  had  notice  thereof, 
and  an  opportunity  to  be  heard.  The  chancellor  says:  ''In  a 
case  like  the  present,  where  the  application  is  for  the  inspection 
of  a  worke<I-out  and  almost  abandoned  mine,  to  ascertain  the 
extent  of  the  workings  merely,  and  it  appears  that  leave  has 
been  refused,  the  granting  of  the  order  for  inspection  is,  on  the 
making  out  of  ik  prima  facie  case  entitling  the  complainant  to 
it,  almost  a  matter  of  course.''  After  quoting  from  Bennitt  v. 
Whitehouee,  eupray  and  Lewis  v.  Marshy  supra,  he  concludes : 

Vox^IX.  — 20. 
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''If  the  granting  of  the  order  for  inspection  is  a  matter  of 
course  on  a  prima  fade  case,  notwithstanding  the  sworn  denial 
of  the  defendant,  it  would  seem  that  it  might,  at  the  discretion 
of  the  court,  be  made  without  notice  to  the  defendant.  It  is 
undoubtedly,  however,  the  better  practice  to  require  notice, 
enjoining,  in  the  mean  time,  so  far  as  may  be  necessary  to  pre- 
serve  the  gtcUua  quo" 

It  will  seem  that  the  order  of  the  court  below  followed  an 
unbroken  line  of  precedents.  The  rule  of  equity  which  has 
been  enforced  by  the  courts  of  England  and  America  is  not  of 
statutory  growth.  In  this  State  the  legislative  department  has 
endowed  the  chancery  practice  involved  in  this  hearing  with  the 
form  of  law.  We  are  not  called  upon  to  decide  that  the  Dis- 
trict Courts  of  the  State  may  make  the  order  complained  of,  in 
the  absence  of  any  requirement  of  the  Code  of  Civil  Procedure. 
We  can  vindicate  with  absolute  certainty  the  existence  of  the 
right  to  make  an  order  for  the  inspection  and  survey  of  a  lode 
mining  claim,  where  the  appropriate  steps  have  been  taken  by 
interested  parties.  The  authorities  treat  the  proceedings  as  the 
proper  mode  of  securing  'Hhe  best  evidence  of  which  the  case 
in  its  nature  is  susceptible.'^  There  is  not  an  assertion  or  sug- 
gestion by  any  jurist  that  rights  of  ppt)i)erty  are  impaired  or 
transgressed  by  the  making  of  the  orders  for  an  inspection  and 
survey.  For  this  reason,  a  bond  to  indemnify  the  persons  whose 
property  may  l)e  inspected  is  not  askerl  for  or  required.  But 
in  Bennett  v.  GriffUlis,  aiipraj  when  authority  was  given  for  the 
destruction  of  a  wall,  to  enable  the  viewers  to  perform  their 
duty,  the  defendants  testified  that  'Mt  would  be  injurious  to 
their  mines  if  a  gate  road  was  driven  tiirough  the  wall;  that 
the  wall  which  had  been  erected  was  only  the  usual  and  proper 
wall,  erected  for  the  purpose  of  strengthening  the  gate  road  iu 
that  portion  of  the  mine."  Under  these  circumstances,  the 
plaintifi  was  ordered  to  give  security  to  save  the  defendants 
from  any  loss  or  damage  resulting  from  the  inspection. 

We  have  stated  that  the  power  of  the  courts  of  England  over 
this  matter  was  exercised  as  a  branch  of  their  chancery  jurisdic- 
tion. In  1854  the  Common-law  Procedure  Act  was  enacted,  and 
the  fifly-eighth  section  provides  that  "either  party  shall  beat 
liberty  to  apply  to  the  court  or  a  judge  for  a  rule  or  order  for 
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the  inspection  by  the  jury,  or  by  himself,  or  by  his  witnesses,  of 
any  real  or  personal  property,  the  inspection  of  which  may  be 
material  to  the  proper  determination  of  the  question  in  dispute; 
and  it  shall  be  lawful  for  the  court  or  a  judge,  if  they  or  he 
think  fit,  to  make  such  rule  or  order "  In  the  interpre- 
tation of  this  statute,  the  learned  Chief  Justice  Cockburn,  ia 
Bennett  v.  Griffiihs,  supra,  said :  "The  fifty-eighth  section  of  the 
Common-law  Procedure  Act  does  not  regulate  the  jurisdiction 
given  to  the  courts  of  law  by  reference  to  that  already  exercised 
by  the  courts  of  equity;  but  we  think  that,  as  ancillary  to  the 
power  of  inspection  given  to  the  courts  of  common  law,  there  is 
the  same  power  given  to  remove  obstructions,  with  a  view  to 
inspection,  which  was  exercised  by  the  courts  of  equity  as  ancil- 
lary to  their  power  of  ordering  inspection." 

The  section  of  the  Code  under  review  does  not  empower  any 
court  or  judge  to  grant  an  order  that  is  fruitful  of  injustice  or 
oppression.  Whenever  this  is  done,  such  action  will  exceed  the 
authority  that  has  been  bestowed,  and  can  be  rightfully  set  aside. 
The  bare  fact  that  the  St.  Louis  Mining  and  Milling  Company 
of  Montana  petitions  for  an  inspection  and  survey  of  the  min- 
ing property  referred  to  before  its  complaint  has  been  filed  is 
immaterial.  The  same  ol^ect  is  to  be  attained  at  all  times, 
regardless  of  the  commencement  of  the  suit,  and  that  is  the  best 
evidence  for  the  trial.  In  State  v.  Seymour,  36  N.  J.  L.  53,  the 
court  holds  that  the  surveying  and  mapping  of  lands  by  legis- 
lative authority  is  not  a  taking  thereof,  and  that  it  is  not  a  tres- 
pass to  go  thereon  for  these  purposes.  In  Window  v.  Gifford, 
6  Cush.  327,  it  is  held  that  an  act  of  the  legislature  is  not  uncon- 
stitutional which  authorized  certain  parties  to  enter  upon  private 
lands,  and  make  surveys  and  establish  boundaries;  and  Mr. 
Justice  Dewey,  in  the  opinion,  says:  "In  efiecting  such  an 
object,  there  may  be,  and  often  is,  a  brief,  and,  as  it  were, 
momentary  interference  with  the  absolute  right  of  the  owner  of 
real  estate.  This  exercise  of  power,  in  its  various  forms,  is  one 
of  every  day's  occurrence;  indeed,  so  common  as  to  be  acquiesced 
in  without  remonstrance,  or  even  a  question  as  to  the  right  so  to 
do." 

The  statute  does  not  provide  for  an  appeal  from  the  order, 
which  has  been  reviewed,  and  the  writ  of  certiorari  has  been 
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properly  issued  upon  the  application  of  the  Montana  Company^ 
Limited. 

We  are  of  the  opinion  that  the  District  Court  has  not  exceeded 
its  jurisdiction  in  deteriniiUDg  and  granting  the  petition  of  the 
St.  Louis  Mining  and  Milling  Company  of  Montana.  It  is 
therefore  adjudged  that  the  order  and  proceedings  of  the  Dis- 
trict Court  be  affirmed^  with  costs. 

Harwood,  J.,  and  De  Witt,  J.,  concur. 


HEREON,  Respondent,  v.  FROST,  Appellant. 

Kabbixd  Woiaai^  statutory  conBtruction'-Busttand  and  wife—Prominory  wAb, 
— The  common-law  disability  of  husband  and  wife  to  enter  into  contracta  with 
each  other  is  not  removed  by  the  provisions  of  sectionn  1434  and  1435  of  the  fifth 
diviaion  of  the  Compiled  Statutes,  defining  and  prescribing  the  rights  and  lia- 
bilities of  a  married  woman  who  has  filed  a  declaration  of  sole  trader,  and  a 
promissory  note  made  by  such  married  woman  to  her  husband  is  a  nullity  and 
▼old  in  the  hands  of  a  hona  ftde  purchaser.  (Case  of  VaniiUwrg  t.  Mack, 
8  Mont.  459,  cited.) 

Appeal  from  SixOi  Judicial  Distinct,  GallaUn  County, 

The  cause  was  tried  before  Liddell,  J.,  without  a  jury. 

Luce  &  Luce,  for  Appellant. 

The  common  law  is  in  full  force  in  this  State,  except  where 
expressly  repealed  or  altered  by  the  legislature.  (§  201,  p.  647, 
Comp.  Stats.  Mont.;  Wihon  v.  Davis,  1  Mont.  193.)  There  can 
be  no  doubt  that  at  common  law  the  civil  existence  of  the  wife 
is  merged  in  that  of  he:*  husband.  Blackstone  says  that  ''hus- 
band and  wife  are  one  |)erson  in  law,"  and  that  ''the  legal  exist- 
ence of  the  woman  is  suspended  during  the  marriage,  or,  at  least, 
is  inoorporateil  and  consolidated  into  that  of  her  husband." 
(Vol.  1.  p.  442;  Van  Maren  v.  Johnson,  15  Cal.  312.)  A  mar- 
ried woman  has  no  power  to  execute  a  promissory  note  in  her 
own  name.  {Siinp€7*s  v.  Sloan,  5  Cal.  458.)  No  action  will  lie 
to  recover  ujion  a  note  given  by  a  husband  to  a  wife,  or  a  wife 
to  her  husband,  during  coverture,  for  they  cannot  contract,  aod 
the  note  is  void.     (Jackson  v.  Parks,  10  Cush.  550;  Robt/  v. 
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Phelon,  118  Mass.  541;  Stewart  on  Husband  and  Wife,  §  41, 
notes  8,  9,  10,  §§  36,  46,  356,  358;  1  Parsons  on  Contracts, 
344,  365,  367,  359,  n.  h;  Sweat  v.  Ball,  8  Vt.  187;  Yak  v. 
Dederer,  18  N.  Y.  276;  72  Am.  Dec.  503;  Newniark  on  Sales, 
§  55;  Wallingsford  v.  Allen,  10  Peters,  583,  594;  Knawles  v. 
JSuUy  99  Mass.  562;  WUson  v.  Bryant,  134  Mass.  300;  FowU 
V.  Torrey,  135  Mass.  89 ;  Silverman  v.  Silverman,  140  Mass.  562 ; 
Waahbum  v.  Hale,  10  Pick.  432;  Hyde  v.  Stone,  9  Cowen,  230; 
18  Am.  Dec.  501;  Window  v.  Crocker,  17  Me.  29;  Putnam  v. 
JBickneU,  18  Wis.  333 ;  BaUin  v.  DUlayne,  37  N.  Y.  35 ;  Winans 
V.  Peebles,  32  N.  Y.  423;  Wliitaker  v.  WhUaker,  52  N.  Y.  368; 
11  Am.  Kep.  711;  Basaeti  v.  Baaaett,  112  Mass.  99;  Ingham  v. 
H^ife,  4  Allen,  412;  Gay  v.  Kingaley,  11  Allen,  345.)  The 
note  in  this  case  was  given  before  the  passage  of  our  Married 
Women's  Act,  approved  March  3,  1887,  but  plaintiff  claims 
that  the  note  is  valid  under  the  provisions  of  article  xi.,  fifth 
division,  Revised  Statutes  of  1879,  and  particularly  section  869 
of  said  article.  It  is  contended  by  the  plaintiff  that  this  sec- 
tion of  the  statute  repeals  the  common  law  and  destroys  the 
unity  of  husband  and  wife,  and  allows  them  to  contract.-  But  it 
is  clear  that  this  doctrine  is  not  sustained  by  any  authorities. 
This  statute,  being  in  derogation  of  the  common  law,  must  be 
strictly  construed.  Nothing  will  be  supplied  by  implication, 
and  it  will  not  be  presumed  to  alter  the  common  law  further 
than  it  expressly  declares.  (Sedgwick  on  Statutory  Construc- 
tion, p.  267,  and  notes;  Stewart  on  Husband  and  Wife,  §  16, 
and  cases  cited ;  Loi-d  v.  Parker,  3  Allen,  127  ;  Snyder  v.  WM, 
3  Cal.  83;  Wedd  v.  Herman,  59  Cal.  511;  Selover  v.  American 
jB.  C.  Cb.  7  Cal.  270;  Dow  v.  GoiUd  &  C.  i/.  Cb.  31  Cal.  629; 
Robertaon  v.  Bruner,  24  Miss.  242;  Kneil  v.  Egkaion,  140  Mass. 
202;  Rosa  v.  Prather,  103  Ind.  191;  Bamett  v.  Harabarger, 
105  Ind.  414.)  We  think  the  case  of  Bamett  v.  Harabarger, 
aupra,  and  Wliite  v.  Wager,  25  N.  Y.  328,  333,  334,  should 
settle  the  case  at  bar,  both  holding  under  statutes  much  more 
liberal  than  our  own.  The  case  of  Meeker  v.  Wright,  76  N.  Y. 
262,  was  very  much  relied  on  by  the  plaintiff  in  the  court 
below  as  changing  the  rule  laid  down  in  WhUe  v.  Wager,  but 
an  examination  of  these  two  cases  will  show  that  such  is  not  the 
intention  or  effect  of  the  decision  in  Meeker  v.  }Vrighi.     In  the 
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first  place,  Ifeeker  v.  Wright  is  purely  an  equitable  proceeding; 
and  in  the  next  place  it  construed  a  later  statute  than  that  under 
consideration  iu  White  v.  Wager;  and  in  the  thini  place  it 
quotes  with  approval  the  case  of  WTiUe  v.  Wager.  Statutes 
relating  to  the  property  rights  of  husband  and  wife  do  not  affect 
their  personal  status  or  relation,  and  consequently,  unless  the 
statute  refers  to  the  husband  specially,  his  disability  is  not 
removed.  (Stewart  on  Husband  and  Wife,  §  14,  and  particu- 
larly §  15,  and  cases  cited.) 

Armdi'ong  &  Ha7'tman,  for  Respondent. 

It  is  needless  to  discuss  the  rights  of  a  married  woman  t» 
contract  with  her  husband  under  the  common  law.  She  had  no 
such  right!>,  and  that  question  is  not  in  this  case.  At  the  time 
of  the  execution  of  the  notes  sued  on  the  only  statute  authoriz- 
ing the  wife  to  contract  was  the  sole  trader  act  (§§  1433-1438, 
inclusive,  5th  div.  Corap.  Stats.  Mont),  and  a  construction  of 
that  statute  will  determine  this  case.  The  words  of  the  statute 
are  very  broad,  granting  to  a  sole  trader  "all  the  privileges" 
and  milking  her  liable  for  "all  the  processes  ....  provided 
by  law  a;j:uinst  debtors  and  creditors."  It  will  be  observed  that 
I  hero  are  no  exceptions  or  reservations  to  the  rights  granted  or 
obiiu:ati()ns  iui[)osed  by  this  statute,  and  there  being  no  excep- 
tions, reservations,  or  prohibit  ions,  every  right  and  corres|K)nd- 
in^  oMip^atiou  is  hers,  and  she  may  contract  with  her  husliand. 
{Bank  of  Am?riGa  v.  Virginia  Bank,  101  U.  S.  240;  Voorhees 
V.  Bonedeel,  16  Wall.  31;  Jaycox  v.  Caldwell,  51  N.  Y.  395; 
Jlcclcrr  V.  Wriglit,  76  N.  Y.  264;  Wells  v.  Oaywood,  3  Colo. 
41)2;  llaiiiUtou  v.  Hamilton,  89  111.  349;  Gi^eer  v.  Greer,  24 
Kan.  101;  Morrison  v.  ThisUe,  67  Mo.  596;  Turner  \.  Shaw, 
9(1  M.».  22;  S.houler  on  Husband  and  Wife,  §  396;  1  Rm- 
dol|)ii  on  Com.  Paper,  §  315;  Schouler  on  Domestic  Relations, 
11)2;  Bishop  on  Married  Women,  §§  35,  37,  713,  717;  Zimmer- 
mnri  v.  Erhord,  58  How.  Pr.  11,  13;  Albin  v.  Lord,  39  N.  H. 
19();  GriJiwold  v.  Boley,  1  Mont.  559;  3  Pomeroy's  Equity 
Jurisprudence,  §  1126.)  The  defendant  would  be  liable  even  if 
the  note  had  not  l)een  executed  for  the  benefit  of  her  separate 
property.     (Il^oad  v.  Or/ord,  52  Cal.  412;  Major  v.  Hdmes, 
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124  Mass.  108;  Deering  v.  Boyle,  8  Kan.  525;  12  Am.  Rep. 
480 ;  Wicks  v.  MUcheli,  9  Kan.  85.)  Having  signed  the  note^ 
as  a  sole  trader,  she  is  estopped  from  denying  that  it  was  given 
for  any  other  than  her  use  as  such  sole  trader.  {Bodine  v. 
KUlem,  53  N.  Y.  93;  Smith  v.  Dunning,  61  N.  Y.  251;  NoA 
V.  Mitcliell,  71  N.  Y.  203 ;  27  Am.  Rep.  38 ;  Caahman  v.  Henry, 
76  N.  Y.  112;  31  Am.  Rep.  437;  Meeker  v.  Wright,  76  N.  Y. 
262 ;  Saratoga  Bank  v.  Prayer,  90  N.  Y.  260.)  The  tendency 
of  modern  legislation  is  to  abate  the  rigor  of  the  common  law 
regarding  tlie  disabilities  of  married  women.  But  when  a  new 
right  is  extended  to  them  a  corresponding  obligation  is  neces- 
sarily created.  {Sleeker  v.  Wright,  supra;  Wells  v.  Caywood, 
supra;  Hamilton  v.  Hamilton,  supra.)  The  Massachusetts  cases 
cited  by  ap{)ellaut  are  based  upon  a  statute.  (Gen.  Stats.  Mass. 
ch.  184.)  The  closing  words  of  section  1  of  that  statute  are: 
'' Nothing  in  this  act  shall  authorize  a  married  woman  to  con- 
vey property  or  make  contracts  with  her  husband." 

Blake,  C.  J.  —  The  respondent  filed,  December  1,  1888,  his 
<x)m plaint,  and  alleged  that  appellant  is  the  wife  of  Nathan 
Frost;  that  she  is  a  sole  trader,  carrying  on  the  business  of 
farming  at  Gallatin  County,  Montana;  and  that  on  the  eighth 
day  of  February,  1887,  as  such  sole  trader,  and  for  her  use, 
benefit,  and  pur})ose,  as  such  sole  trader,  she  did  make  and 
deliver  to  said  Nathan  Frost,  for  a  valuable  consideration,  the 
following  promi&sory  note,  to  wit:  — 

"BozEMAN,  Montana,  February  8,  1887. 
"Ten  months  after  date,  for  value  received,  I  promise  to  pay 
to  Nathan  Frost,  or  onler,  two  hundred  and  sixty  dollars,  with 
interest  at  the  rate  of  ten  per  cent  per  annum  from  date  until 
paid.  LoBETTA  K  Frost,  Sole  Trader.'' 

That  afterwards,  and  l>efore  the  maturity  of  this  note,  the 
respondent  purchased  it  for  a  valuable  consideration,  and  is 
now  the  owner  and  holder  thereof,  and  that  no  part  of  the  same 
has  been  paid. 

The  answer  alleged  that  "said  note  was  given  by  the  defend- 
ant to  said  Nathan  Frost  for  the  balance  of  an  account  claimed 
by  said  Nathan  Frost  to  be  due  to  him  from  the  defendant  for 
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work  done  by  said  Nathan  Froet  for  defendant  long  prior  to 
the  date  of  said  note,  and  prior  to  the  time  the  defendant  filed 
her  declaration  as  sole  trader,  and  before  she  made  such  declara- 
tion, and  before  she  commenced  business  as  a  sole  trader,  the 
greater  portion  of  which  work  was  done  after  the  defendant 
was  married  to  said  Nathan  Frost,  and  while  they  were  living 
together  as  husband  and  wife,  as  aforesaid;  and  so  the  defend- 
ant says  that  said  note  was  given  to  said  Nathan  Frost  for  what 
said  Nathan  Frost  claimed  of  her  as  a  balance  due  him  on  an 
account  which  accrued  long  prior  to  her  declaration  or  commence- 
ment of  business  as  a  sole  trader,  and  that  the  claim  on  account 
of  which  said  note  was  given  was  not  against  her  as  sole  trader, 
nor  was  it  in  any  way  connected  with  her  business  as  a  sole 
trader,  nor  for  her  benefit  as  a  sole  trader,  nor  for  the  purposes 
of  her  said  business/'  The  answer  further  alleged  ''that  said 
note  was  transferred  to  the  plaintifiT  by  said  Nathan  Frost  with- 
out her  consent  or  knowledge ;''  that  the  plaintiff  knew  at  that 
time  that  defendant  was,  and  had  been  for  a  long  time,  the  wife 
of  said  Nathan  Frost;  and  that  plaintiff  knew  all  the  forgoing 
facts  when  he  purchased  the  note. 

The  replication  avers  that  the  defendant  became  indebted  to 
"*^athan  Frost  on  an  account  for  work  doue  by  Nathan  Frost 
for  her  in  the  sum  specified  in  the  note ;  that  this  was  tlie  con- 
sideration of  the  note;  and  that  before  and  after  the  purchase 
of  the  note  she  informed  the  plaintiff  that  she  executed  the  note 
"  for  her  use,  benefit,  and  purposes,  as  a  sole  trader." 

Subsequently  the  defendant  moved  the  court  for  a  judgment 
on  the  pleadings.  The  motion  was  overruled.  The  cause  was 
tried  by  the  court  without  a  jury.  The  sole  evidence  offered 
was  the  note  sued  on.  The  motion  of  the  defendant  for  a  non- 
suit was  overruled,  and  judgment  was  entered  for  the  plaintiff. 

Assuming,  for  the  purposes  of  the  argument,  that  the  note 
above  recited  is  valid,  its  introduction  as  evidence  establishes  a 
prima  facie  case  for  the  plaintiff.  In  California,  under  a  simi- 
lar statute,  the  court  held,  in  Melcher  v.  Kuhland,  22  Cal.  524, 
that  "the  fact  that  she  is  a  sole  trader,  and  that  she  executed 
the  note,  is  sufficient  to  raise  the  presumption,  if  any  presump- 
tion is  necessary,  that  the  debt  was  contracted  on  account  of  her 
business  as  a  sole  trader."    The  appellant  in  the  case  at  bar 
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BtrengtheDed  this  presumption,  if  possible^  by  adding  to  her 
signature  the  words  "sole  trader." 

The  question  that  now  confronts  us  is  this:  Could  a  married 
woman,  who  was  a  sole  trader  under  the  laws  of  Montana  upon 
the  eighth  day  of  February,  1887,  make  and  deliver  to  her  hus- 
band a  legal  promissory  note  ?  If  she  then  possessed  this  power, 
the  judgment  was  lawfully  entered ;  but,  if  this  authority  has 
not  been  conferred  in  express  terms,  the  instrument  is  void,  and 
no  recovery  can  be  had  thereon.  The  transfer  of  the  note  by 
the  husband  before  it  was  due  to  a  bona  fide  purchaser  for  a 
valuable  consideration  does  not  affect  the  relations  of  the  parties. 

There  is  a  question  of  turpitude  iu  this  transaction,  which  is 
not  within  our  jurisciictiou ;  but  we  cannot  keep  silent,  and  will 
remark  that  the  appellant  has  sought  and  accepted  all  the  statu- 
tory privileges  of  a  sole  trader,  and  at  the  same  time  pleaded 
her  disability  as  a  married  woman  to  evade  the  payment  of  an 
honest  debt.  We  are  obliged  to  confess  that  her  defense  is 
maintained  bv  the  aulhorities. 

This  court,  in  the  case  of  Vantilburg  v.  Blacky  3  Mont.  459, 
investigated  some  of  the  propositions  which  have  received  the 
consideration  of  counsel,  and  concluded  that  a  married  woman 
had  no  right  to  make  a  promissory  note,  and  execute  a  mort- 
gage to  secure  its  payment,  and  that  the  entry  of  a  personal  and 
deficiency  judgment  against  her  was  erroneous.  Mrs.  Vantil- 
burg was  not  a  sole  trader,  and  the  effect  of  the  statute  govern- 
ing this  subject  was  not  involved  in  the  decision.  Does  the  act 
modify  the  common-law  disabilities  relating  to  husband  and 
wife,  and  allow  the  ap]>ellant  to  make  and  deliver  the  promis- 
sory note  which  is  owned  by  the  respondent?  The  provisions 
of  the  statute,  which  are  relied  on  by  the  respondent,  declare 
that  from  the  date  of  her  declaration  she  "  shall  be  individually 
responsible  in  her  own  name  for  all  the  debts  contracted  by 
her  by  virtue  of  said  business."  (Comp.  Stats,  div.  5,  §  1434.) 
''After  such  declaration  has  been  duly  recorded,  as  heretofore 
provided,  the  person  so  making  her  declaration,  as  aforesaid, 
shall  be  entitled  to  carry  on  her  business  in  her  own  name,  and 
the  proi)erty,  revenue,  money,  and  debts  and  credits  shall  belong 
exclusively  to  said  married  woman,  and  shall  not  be  liable  for 
any  of  the  debts  of  her  husband;  and  she  shall  be  allowed  all 
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the  privileges^  and  be  liable  for  all  the  l^al  processes,  now  or 
hereafter  provided  by  law  against  debtors  and  creditors." 
(Comp.  Stats,  div.  6,  §  1435.) 

There  is  no  clause  which  provides  that  a  married  woman, 
under  this  act,  shall  be  liable  for  her  engagements  in  the  same 
manner  as  if  she  were  sole,  or  that  a  husband  or  wife  may  enter 
into  any  contracts  with  the  other  respecting  property  which 
either  might  do,  if  unmarried,  or  any  language  of  like  signifi- 
cation. These  weighty  phrases,  which  are  incorporated  in  the 
legislation  of  other  States  upon  this  matter,  render  inapplicable 
to  this  hearing  the  decisions  of  courts  on  which  they  are  founded. 

In  Lord  v.  Parker,  3  Allen,  129,  Mr.  Justice  Hoar  refers  to 
this  legislation,  and  says :  '^  Their  leading  object  is  to  enable 
married  women  to  acquire,  possess,  and  manage  property,  without 
the  intervention  of  a  trustee,  free  from  the  interference  or  con- 
trol, and  without  liability  for  the  debts,  of  their  husbands. 
They  are  in  derogation  of  the  common  law,  and  certainly  are 
not  to  be  extended  by  construction.  And  we  cannot  perceive 
in  them  any  intention  to  confer  upon  a  married  woman  the 

power  to  make  any  contract  with  her  husband If  she 

could  contract  with  her  husband,  it  would  seem  to  follow  that 
she  could  sue  him,  and  be  sued  by  him.  How  such  suits  could 
be  conducted,  with  the  incidents  in  respect  to  discovery,  the 
rights  of  parties  to  testify,  and  to  call  the  opposite  party  as  a 
witness,  without  interfering  with  the  rule  as  to  private  communi- 
cations between  the  husband  and  wife,  it  is  not  easy  to  perceive; 
and  the  consequences  which  would  follow  in  respect  to  process 
for  the  enforcement  of  rights  fixed  by  a  judgment,  arrest^ 
imprisonment,  charges  of  fraud,  proceedings  in  intntum  under 
the  insolvent  laws,  and  the  like,  are  not  of  a  character  to  be 
readily  reconciled  with  the  marital  relation.  We  cannot  suppose 
that  an  alteration  in  the  law  involving  such  momentous  results^ 
and  a  change  so  radical,  could  have  been  contemplated  by  the 
legislature,  without  a  much  more  direct  and  clear  manifestation 
^f  its  will." 

In  Haas  v.  Shaw,  91  Ind,  389 ;  46  Am.  Rep.  607,  the  court 
construed  a  similar  statute,  and  approved  Lord  v.  Parker,  mipra, 
and  said :  "  We  are  of  opinion  that  these  statutory  provisions 
did  not  wholly  abrogate  or  supersede  the  common-law  rule  in 
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force  in  this  State  at  the  time  of  their  enactment^  under  which, 
as  we  have  seen,  a  married  woman  was  incapable  of  binding 
herself  by  any  executory  contract,  and  all  such  contracts,  how- 
soever made,  were  absolutely  void." 

In  Bamett  v.  Harshbarger,  105  Ind.  414,  the  same  views  are 
entertained,  and  the  court  says:  '^The  question  is  not  whether 
disabilities  have  been  removed,  but  whether  the  long  prevailing 
rule  of  the  law,  declaring  husband  and  wife  to  be  one  person  in 
I^al  contemplation,  has  been  annulled.  This  question  cannot 
be  solved  by  affirming  that  a  disability  has  been  removed,  for 
there  yet  remains  the  positive  rule  that  the  husband  and  wife 
are  one  person.  Until  this  rule  is  annulled,  they  cannot  con- 
tract with  each  other  as  persons  not  bound  together  by  marital 
ties,  and,  so  long  as  they  cannot  thus  contract,  the  usual  rules 
of  law  do  not  govern  their  transactions."  (See,  also,  Beards 
Adm^r  v.  Bear,  33  Pa.  St.  525 ;  Robertson  v.  BruneTy  24  Miss. 
244;  Jenne  v.  Marble,  37  Mich.  325;  Dodge  v.  Kinzy,  101  Ind. 
106 ;  Boby  v.  Phelon,  118  Mass.  541 ;  Schouler  on  Domestic  Re- 
lations [3d  ed.],  §  192;  Kelly's  Contracts  of  Married  Women, 
225,  263,  264.)  When  these  decisions  are  applied  to  the  laws 
of  Montana  which  were  in  force  at  the  time  of  the  making  of 
the  forgoing  promissory  note,  we  cannot  escape  the  deduction 
that  the  appellant  could  not  enter  into  contracts  of  this  nature 
with  her  husband.  The  instrument  which  is  the  foundation  of 
this  action  is  a  nullity,  and  cannot  support  the  judgment  which 
has  been  entered  herein. 

It  is  therefore  adjudged  that  the  judgment  be  reversed,  with 
costs,  and  that  the  cause  be  remanded,  with  directions  to  dismiss 
the  action. 


Harwood,  J.,  and  De  Witt,  J.,  concur. 


LEBCHER,    Respondent,    v.    BOARD    OF    COMMIS* 
SIONERS  OF  CUSTER  COUNTY,  Appellant. 

HuNiotPAL  CoBPoBATioN  —  CoufU'tes —  Contracts  ofpuJblic officers.  —  Gotitnoto  made 
by  public  ofttoera,  m  commisRionen  of  a  county,  obtain  validity  only  by  force  of 
the  law  authorizing  their  making,  and  persons  contracting  with  snch  officers  ar9 
charged  with  knowledge  of  their  lawful  power  and  the  extent  of  their  author!^. 


9  315 

14  381 

23*  713 

j6*  454 

~9  3I5| 

17  567 

9  31  n 

18  239I 

9  3151 
f34   87 


9 
f38 


31o 
268. 


316    Lebcheb  v.  Comhis8Ion£R8  of  Custeb  Co.    [Jan.  T^ 

Statutobt  CoMBTBUonov— Control — County  poor,  Bick,  and  ir^irm. — BectioM 
066,  958,  950,  900,  and  962,  fifth  diviHioo  of  the  Beviaed  Blatnteo,  proTide  in  nb- 
■Unoe,  that  every  poor  pemon  unable  to  earn  a  livelihood  in  conaeqaenoe  of 
bodily  inflrmitiea,  idiocy,  lunacy,  or  other  cause,  shall  receiye  relief  from  the 
couuty,  where  there  are  no  relatives  flnaueially  able  to  maintain  such  pauper; 
that  the  county  oommiaaionen  shall  annually  invite  proposals  and  let  oontracts 
for  the  care,  support,  and  maintenance  of  the  sick,  poor,  and  infirm,  and  that 
■nch  persons  shall  cease  to  be  a  charge  upon  the  county  when  reported  by  tbs 
county  phytfioian  to  be  physically  able  to  support  and  maintain  themselrea.  A 
contract  was  let  by  the  appellant  for  the  care  of  the  **  poor  "  at  a  certain  pries 
per  capita,  and  for  the  care  of  the  "  sick  and  infirm  "  at  another  price  per  capita* 
Held,  that  the  contract  was  void,  the  only  contract  authoriaed  by  the  law  being 
one  for  the  care  of  such  persons  aa  were  poor  and  therewith  sick  and  infirm. 

J'UDOMENT — Cwint/er-dAira^ New  IriaL — In  the  case  at  bar,  although  the  contract 
was  void.  Judgment  cannot  be  ordered  for  the  defendant  where  it  is  impoesibia 
for  this  court  to  determine  whether  the  Jury  cut  down  the  demand  of  the  plaint* 
iff,  or  allowed  a  portion  of  defendant's  counter-claim,  and  the  case  must  be  r^ 
manded  for  a  new  triaL 

Appeal  from  Third  Judicial  Dlstridf  Ydlowstone  Coufdy. 

The  cause  was  tried  before  Liddell,  J. 

J.  H,  Garlock,  and  Streoell  &  Porter,  for  Appellant. 

The  proposal  of  Clark  was  to  care  for  the  "sick  and  infirm*' 
at  $12  per  week  per  capita^  and  for  the  poor  at  $1.50  per  week 
per  capita  if  cared  for  at  the  county  poor-house,  and  for  the  j>oor 
at  $7  per  week  per  capita  if  cared  for  in  Miles  City.     This  pro- 
posal was  accepted.     Before  any  person  can   become  a  I^al 
charge  upon  the  tax-payers  of  any  county,  he  must  be  a  poor 
peraoUy  unable  to  earn  a  livelihood  by  reason  qfsome  of  the  oauaes 
named  in  section  956.     It  is  not  enough  that  a  person  is  sick  and 
infirm.    Nor  does  the  fact  of  one's  being  poor  of  itself  entitle 
him  to  be  supported  by  the  labor  of  others;  he  must  be  a  poor 
person  unable  by  reason  of  bodily  infirmity  to  earn  a  livelihood. 
He  must  be  poor,  sick,  and  infirm.     This  is  the  plain  provision 
of  our  law.     This  view  of  the  law  is  confirmed  by  section  962, 
which  provides  that  the  county  physician  must  once  every  week 
examine  every  person  who  is  a  county  charge,  and  if  any  per- 
son is  physically  able  to  sup(M)rt  and  maintain  himself,  such 
person  shall  cease  to  be  a  charge  upon  the  oounty.     There  was 
no  authority  of  law  theu  for  letting  such  a  contract  as  the  alleged 
contract  under  which  this  claim  is  made.     In  the  case  of  JtAfir 
son  V.  &i)Ua  Clara  Oounty ,  28  CaL  547^  the  court  says:  ''A 
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oontract  providing  for  the  care  and  treatment  of  sick  persons  not 
indigent,  and  if  indigent  not  a  resident  of  the  county,  would  be 
void  for  want  of  power  in  the  board  to  make  it."  It  has  been 
urged  that  neither  this  plaintiff,  nor  Clark,  nor  any  one  dealing 
with  the  county  in  this  matter,  was  bound  to  know,  or  pay  auy 
attention  to  see  whether  or  not  the  law  was  being  complied  with 
by  the  board  of  commissioners.  Tliis  assumption  is  such  a 
complete  violation  of  every  known  principle  of  law  that  we 
have  little  disposition  to  cite  authorities  to  show  its  absurdity.' 
Mr.  Dillon,  in  his  work  on  Municipal  Corporations  (3d  ed.), 
section  447,  says:  ^'It  is  a  general  and  fundamental  principle 
of  law  that  all  persons  contracting  with  a  municipal  corporation 
must  at  their  peril  inquire  into  the  power  of  the  corporation,  or 
its  officers,  to  make  the  contract;  any  contract  beyond  the  scope 
of  the  corporate  power  is  void.  {Parr  v.  Village  of  Greenbush^ 
72  N.  Y.  472;  1  Dillon  on  Municipal  Corporations,  §  457;  Zotl- 
man  v.  San  Francisco,  20  Cal.  105;  81  Am.  Dec.  96.) 

C.  i2.  Middleton,  for  Eespondent. 

As  to  the  liability  of  counties  for  beneficial  use  of  money^ 
labor,  or  property,  though  not  formally  obligated  therefor,  see 
4  Am.  &  Eng.  Encycl.  of  Law,  363,  and  the  authorities  there 
cited;  County  v.  Bridenluiiiy  16  Pa.  St.  458;  Salt  Lake  Oiiy  v. 
HolHder,  118  U.  S.  259;  Louiaiajia  v.  Wood,  102  U.  S.  294; 
Henderson  v.  Sibley  County,  28  Minn.  515;  Pimental  v.  City  of 
San  Francisco,  21  Cal.  351;  Gray  v.  Tompkins  County,  93  N.  Y. 
603;  Stamp  v.  Cass  County,  47  Mich.  330;  Waitz  v.  Ormsby 
County,  1  Nev.  370.)  Where  one  performs  services  for  which 
the  county  commissioners  were  authorized  to  contract,  and  with 
their  knowledge  and  consent,  and  whose  work  was  accepted  and 
used  by  the  county,  and  for  the  benefit  of  the  county,  he  may 
recover  what  the  work  and  materials  were  reasonable  worth; 
and  where  a  contract  was  in  fact  entered  into,  but  was  informal, 
it  may  be  resorted  to  for  the  purpose  of  ascertaining  the  reason- 
able value  of  such  work.  (Madison  County  v.  Gibbs,  9  Lea, 
383 ;  Atkins  v.  Barnstable  Co.  97  Mass.  428 ;  WolcoU  v.  Zaw?- 
rence  Cb.  26  Mo.  272;  Moore  v.  Mayor,  73  N.  Y.  238;  29  Am. 
Bep.  134;  2  Kent  Com.  '*'291;  Sviith  v.  County  Commissimers, 
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21  Kan.  669.)  Where  a  contractor  has  entered  into  a  contract 
in  good  faith,  relying  upon  the  regularity  of  the  proceedings  of 
the  common  conncil,  the  city  having  received  the  benefit  of  the 
performance,  is  estop{>ed  from  questioning  the  regularity  in  that 
r^ard.  (Dillon  on  Municipal  Corporations  [3d  ed.],  §§  459  and 
notes,  938;  Moore  v.  Mayor  ^  supra;  MoU  v.  Hicks^  1  Co  wen, 
613;  13  Am.  Rep.  650.)  If  a  party  contracting  with  the  com- 
missioners of  a  county  finds  the  acts  to  be  within  the  scope  of  their 
authority,  he  has  a  right  to  assume  that  all  the  necessary  condi- 
tions have  been  complied  with;  and  when  a  party  has  rendered 
service  to  a  county  under  such  circumstances,  the  law  w^ill  pre- 
sume that  all  matters  of  formality  have  been  compiled  with  on 
the  part  of  such  board.  {Moore  v.  Mayor^  supra;  Green's 
Price's  Ultra  Vires,  ch.  5,  p.  426.) 

Db  Witt,  J.  —  In  December,  1882,  the  board  of  commis- 
sioners of  Custer  County  purported  to  let  to  one  John  Clark  a 
contract  for  the  care  of  the  sick  and  infirm  of  the  county  for  the 
following  year  at  the  rate  of  $12  per  week ;  and  for  the  care  ^,f 
the  poor  of  the  county  at  the  rate  of  $1.50  i)er  week  if  cared  for 
at  the  poor-house,  and  $7  per  week  if  cared  for  in  Miles  City. 
The  complaint  alleges  that  in  pui*suance  to  the  contract,  John 
Clark  cared  for  such  sick  and  infirm,  by  reason  whereof  the 
county  became  indebted  to  him  in  the  sum  of  $6,098.87,  in- 
cluding also  his  care  for  the  poor  to  the  extent  of  $13.50  at  the 
poor-house,  and  $365  at  Miles  City;  thut  this  indebtedness  was 
assigned  by  John  Clark  to  the  plaintiff.  This  constitutes  plaint- 
iff's first  cause  of  action,  on  which  he  recovered  judgment  for 
nearly  the  whole  amount,  it  appearing  that  for  some  reason  the 
verdict  was  for  $800  less  than  the  demand.  The  county  appeals 
from  an  order  denying  a  new  trial,  and  from  the  judgment 

The  action  was  upon  the  alleged  contract,  the  validity  whereof 
was  attacked  by  defendant,  and  to  the  admission  of  which  in 
evidence  numerous  exceptions  were  taken  and  saved.  The  judg^ 
ment  was  obtained  on  the  contract.  We  will  therefore  first 
examine  the  validity  of  the  contract.  If  made  at  all,  it  was 
made  under  authority  of  the  statutes  which  were  at  that  time 
found  in  the  Revised  Statutes,  fifth  division.  '^Sec.  956.  Every 
poor  person  who  shall  be  unable  to  earn  a  livelihood  in  oonse- 
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quence  of  bodily  infirmities^  idiocy,  lunacy,  or  other  cause,  shall 
be  supported  by  the  father,  grandfather,  etc.;  provided,  that 
when  any  person  becomes  a  pauper  from  intemperance  or  other 
bad  conduct,  he  shall  not  be  entitled  to  any  support,  except 
parent  or  child."  "Sec.  958.  When  any  poor  person  or  per- 
sons shall  not  have  relations,  ....  then  the  said  pauper  shall 
receive  such  relief  as  the  case  may  require,  out  of  the  county 
treasury,  as  is  hereinafter  provided.  Sec.  959.  The  county 
commissioners  of  their  respective  counties  sluiU,  at  their  regular 
session  in  September  of  each  year,  make  an  order  directing  the 
clerk  of  the  board  to  publish  a  notice  in  a  newspaper  inviting 
sealed  proposals  for  the  care,  support,  and  maintenance  of  the 
sick,  poor,  and  infirm  of  the  county,  per  capita,  by  the  week, 
for  the  succeeding  year,"  etc.  "Sec.  960.  Said  proposals  shall 
be  addressed  to  the  clerk  of  the  board  of  county  coromissionersy 
and  thesaid  commissioners  shall,  at  their  December  term,  .  .  .  • 
open  and  carefully  compare  said  bids  or  proposals,  and  shall 
award  the  contract  for  the  care,  support,  and  maintenance  of  the 
sick,  poor,  and  infirm  of  the  county,  by  the  week,  per  capita,  to 
the  lowest  responsible  bidder  for  the  ensuing  year."  Section 
962  provides  that  the  county  physician  shall  "examine  each 
week  all  persons  who  are  or  may  become  a  charge  upon  the 
county;  and  if,  after  such  examination,  he  shall  be  satisfied  that 
the  physical  condition  of  such  person  or  persons  is  such  as  to 
enable  such  person  to  support  and  maintain  himself  or  herself, 
he  shall  so  notify  the  contractor  or  contractors  having  such  per* 
sou  or  persons  in  charge."  The  statute  provides  for  the  form 
of  the  notice,  and  filing  a  duplicate,  and  then  says:  "And  after 
the  serving  of  said  notice,  and  filing  the  duplicate  thereof  with 
the  clerk,  said  person  mentioned  in  said  notice  shall  cease  to  be 
a  charge  upon  said  county." 

It  appears  in  evidence,  from  the  records  of  the  board  of  county 
commissioners  for  the  December  meeting,  1882,  that  l)ids  were 
filed  by  divers  persons  for  the  care  of  the  sick,  poor,  and  infirm  j 
that  John  Clark  filed  separate  bids  as  follows:  "John  Clark 
proposed  to  care  for  the  sick  and  infirm  for  the  consideration  of 
$12  per  week  per  capita,  and  for  the  poor  for  the  consideration 
of  $1.50  per  week  per  capita  at  the  county  poor-house,  and  for 
the  poor  for  the  consideration  of  |7  per  week  per  capita  in 
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Miles  City.''  These  bids  were  acxsepted.  As  far  as  it  is  neces* 
sary  for  us  to  here  consider  the  matter,  these  bids  and  the  accept* 
ance  constituted  the  contract  u|>od  which  plaintiff  sues.  For 
the  services  alleged  to  be  rendered  under  this  contract,  the  claim 
for  which  services  was  assigned  to  plaintiff,  plaintiff  obtained 
his  judgment  on  his  first  cause  of  action. 

The  defendant,  in  its  answer,  alleges  fraud,  collusion,  and  con-^ 
nivance  between  Clark,  plaintiff,  and  the  members  of  the  boazd 
of  commissioners.  No  evidence  of  this,  however,  was  intio* 
duced  except  as  it  may  appear  on  the  face  of  the  eontract 
Defendant  also  sets  up  a  counter-claim  in  a  large  amount,  ia 
T^ard  to  which  there  was  testimony. 

We  will  first  determine  whether  the  contract  which,  as  we 
have  said,  was  the  foundation  of  plaintiff's  Sucst  cause  of  a(^on, 
was  valid. 

The  contract  was  made  with  public  oiScers,  with  the  oommis- 
Bioners  of  Custer  County.  An  individual  may  contract  as  to 
lawful  subjects  as  he  pleases.  Municipal  corporations  or  public 
officers  are  bound  by  the  law.  They  are  authorized  by  the  law 
of  their  creation  to  make  certain  contracts.  They  are  creatures 
of  the  law,  and  not  of  nature.  They  have  not  natural  rights, 
but  only  rights  given  by  tlie  law.  Their  contracts  obtain  valid- 
ity only  by  force  of  the  law  authorizing  their  making.  It  fol- 
lows that,  if  tliey  make  contracts  that  the  law  does  not  empower 
them  to  enter  into,  there  is  no  authority  for  such  contract,  noth- 
ing for  it  to  stand  upon,  and  it  &lls  of  its  own  weight.  It  is 
void.  {Parr  v.  Village  of  Greenb^ish,  72  N.  Y.  463 ;  Head  v» 
Providence  Ins,  Go,  2  Cranch,  127 ;  Benefited  v.  Mayor ^  22  N.  Y. 
162;  Foder  v.  Coleman,  10  Cat.  279 ;  Zottman  v.  San  Erandaooy 
20  Cal.  96 ;  81  Am,  Dec.  96 ;  ArgenJfi  v.  San  Franeiaoo,  16  Gal. 
256;  City  of  Alton  V.  County  of  Madison j  21  111.116;  DiUonon 
Municipal  Corporations,  §  381 ;  Thomas  v.  Bichmondy  12  Wall. 
349;  (Xark  v.  Des  MoineSy  19  Iowa,  209;  Loher  v.  BrookHM^ 
13  Pick.  348 ;  PInladelpliia  v.  FlanigeUy  47  Pa.  St.  27.) 

Persons  contracting  with  such  artificial  creations  of  the  law, 
as  munici{)al  corporations  and  public  officers,  are  charged  with 
notice  of  the  character  and  constitution  of  the  entity  with  whioh 
they  deal.  Tliey  know  the  law,  and  know  what  are  valid  acts 
ot  such  artificial  persons.    They  contract  at  their  peril.    The 
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assignee^  as  plaintiff  herein,  of  a  claim  against  such  municipal 
corix)ration  or  public  officer  arising  out  of  an  alleged  contract 
with  the  same,  has  the  same  notice  as  the  original  contractor. 
He  knows  the  character,  powers,  and  constitution  of  the  con- 
tractor.    (See  cases  last  cited.) 

If  the  contract  in  question  were  void,  the  plaintiff  cannot 
recover  thereon.  The  only  authority  that  the  commissioners  of 
Custer  County  had  to  make  the  contract  is  found  in  the  statutes 
above  cited. 

We  oliserve,  in  limine,  that  the  chapter  of  the  Revised  Stat- 
utes from  which  the  citations  supra  are  made  is  entitled  "  Poor,'* 
and  the  original  act  is  entitled  "An  act  to  provide  for  the  sup- 
port, care,  and  maintenance  of  the  county  sick  and  poor/' 
approved  February  11,  1876. 

In  viewing  the  whole  act,  we  are  of  opinion  that  the  intent  of 
the  law  is  easily  ascertainable.  The  county  is  to  care  for  "poor 
persons  who  shall  be  unable  to  earn  a  livelihood  in  consequence 
of  bodily  infirmity,"  etc.  The  statute  does  not  command  the 
county  to  care  for  the  "poor"  simply.  If  so,  the  State  would 
readily  become  a  popular  place  of  residonce  for  the  healthy,  able- 
bodied,  lazy  b^gars  of  the  world.  If  one  be  poor  in  purse, 
but  wealthy  in  brawn  or  brain,  he  is  not  to  be  a  charge  U]X)n 
the  county.  The  statute,  section  962,  suprUy  provides  that  when 
a  person  properly  in  charge  of  the  county  ceases  to  be  "sick  and 
infirm,"  although  he  still  remain  "  poor,"  he  shall  no  longer  be 
maintained  by  the  county ;  and  to  guard  against  fraud  and  impo- 
sition by  physically  vigorous  pau|)er8  and  dishonest  contractors, 
it  is  provided  that  the  county  physician  shall  examine  such 
persons,  and,  if  they  be  able  physically  to  take  care  of  them- 
selves, return  them  to  their  own  resources.  (§  962,  supra.) 
This  is  a  plain  declaration  of  the  law  that  the  county  commis- 
sioners shall  not  support  and  care  for  persons  whose  only  claim 
on  public  bounty  is  their  poverty.  To  give  them  such  a  claim 
other  ills  must  be  present.  They  must  be  unable  to  earn  a  liveli- 
hood by  reason  of  sickness,  infirmity,  or  other  cause;  and  they 
must  have  come  to  their  deplorable  state  by  misfortune,  and 
not  by  vice.  (§  956,  supra,)  It  was  never  contemplated  that 
the  State  should  care  for  all  the  poor,  without  regard  to 
the  condition  of  such  poor  as  to  ability,  health|  strength,  and 
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virtue.  The  purview  of  the  statute  is  clearly  against  such  a 
construction. 

We  are  therefore  of  opinion  that  the  allied  contract  between 
John  Clark  and  the  commissioners  of  Custer  County  for  the 
care  of  the  poor  of  the  county  is  void. 

Again,  the  contract  to  care  for  the  sick  and  infirm  is  equally 
obnoxious  to  objection.  We  cannot  construe  the  statute  as 
requiring  or  authorizing  the  county  commissioners  to  care  for 
the  ^'sick  and  infirm/' as  such  alone.  The  wealthy  and  the 
well-to-do  ^'sick  and  infirm '^  must  care  for  themselves,  from 
their  own  opulence  or  comi)eteucyy  and  not  live  upon  the  taxes 
collected  from  their  neighbors.  Sickness  and  infirmity,  uuder 
the  statute,  confer  no  claim  ui)on  the  State.  It  is  only  when 
they  are  joined  with  poverty  that  the  claim  arises  that  is  sup- 
plied from  the  store-house  of  a  bountiful  State. 

We  come,  therefore,  to  the  conclusion  that  the  contract  between 
John  Clark  and  the  commissioners  of  the  county  for  the  care 
of  the  sick  and  infirm  was  wholly  unautliorized  by  the  law, 
and  void.  {Joknmn  v.  Santa  Qara  Chunti/,  28  Cal.  545 ;  Gty 
of  AUon  V.  County  of  Madison,  21  111.  115.) 

We  have  above  noticed  that  the  defendant  county  all^^es 
fraud  and  collusion  between  John  Clark,  the  plaintiff,  and  the 
county  commissioners,  in  the  matter  of  these  contracts.  The 
face  of  the  record  of  the  proceedings  of  the  board  of  commis- 
sioners is  the  only  evidence  under  this  allegation,  and  by  that 
the  letting  of  the  contract  seems  to  be  a  cunningly  devised  fable 
to  avoid  the  plain  intent  of  the  law.  This  view  is  not  altered 
when  we  observe  that  the  poor  at  the  poor-house  cost  $13.50, 
and  the  sick  and  infirm  nearly  $6,000.  The  contract  that  the 
commissioners  were  authorized  to  let  was  one  for  the  care  of 
such  pei'sons  as  were  poor,  and  therewith  sick  and  infirm. 
What  they  did  do  was  an  evasion  of  the  plain  intent  of  the 
law,  and  their  alleged  contract  is  void.  No  recovery  can  there- 
fore be  had  under  plaintiff's  first  cause  of  action. 

It  is  unnecessary  to  examine  the  case  further.  The  judgment 
and  the  order  denying  the  new  trial  must  be  reversed,  and  the 
case  remanded ;  and  the  same  is  hereby  ordered.  This  court 
cannot  order  judgment  entered  in  the  District  Court,  as  appel- 
lant requests.    Appellant  pleads  and  insists  upon  a  counter- 
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claim  larger  than  the  plaintiff's  demand.  The  judgment  of  the 
court  below  was  for  less  than  the  plaintiff's  demand.  It  is 
impossible  for  this  court  to  say  whether  the  jury  cut  down  the 
demand  of  the  plaintiff,  or  allowed  a  portion  of  the  counter- 
claim. To  determine  this  matter,  the  case  must  go  back  to  the 
District  Court  for  a  new  trial. 

Blake,  C.  J.,  and  Harwoob,  J.,  concur. 


FIRST  NATIONAL    BANK  OF    HELENA,  Respond- 
ENT,  V.  ROBERTS  ET  AL.,  Appellants. 

EnecncsKT  —  Pleading— Motion  to  make  more  speoifte.  —A  complaint  in  ejeotmeot 
which  averi  that  at  the  time  set  forth  *<the  plaintiff  was  the  owner,  seised  in 
fee,  and  entitled  to  the  possession "  of  the  premises  described,  and  avers  that 

"while  plaintiff  was  so  seised,  the  defendant,  upon  the day  of  March,  1889, 

without  right  or  title,  entered  into  possession  of  the  demanded  premises,  ousted 
and  ejected  the  plaintiff  therefrom,  and  wrongfully  withholds  the  possession 
thereof  from  plaintiff  to  its  damage  in  the  sum  of  five  hundred  dollars,"  con- 
tains sufficient  ayerments  of  title  and  ouster,  and  a  motion  to  make  more  spe- 
cific was  properly  denied.  (Gases  of  McOauley  y.  OHiner,  2  Mont  202 ;  Billings 
T.  Sandei-son,  8  Mont.  205,  cited.) 

Bake — AntuDer — Defense —Motion  to  strike  out, — An  ayerment  in  an  answer  to  a 
complaint  in  ejectment  that  the  plaintiff,  a  national  bank,  had  no  legal  capacity 
to  take  a  deed  to  the  premises  in  controyersy,  by  reason  of  the  proyisions  of  the 
laws  of  the  United  States  governitig  national  banks,  is  not  a  defense  available 
to  the  defendant,  and  was  properly  stricken  out  on  motion  of  plaintiff 

Pbactiob — Motion  for  anew  trid—  8  f efficiency  of  speciJU^ation  of  particulars, — 
Where  the  specifications  of  particulars,  in  which  the  evidence  is  insufficient  to 
Justify  the  yerdict,  are  merely  statements  of  the  conclusions  of  the  appellant  that 
the  evidence  shows  facts  contrary  to  the  findings  of  the  Jury,  and  no  variance 
between  the  facts  found  by  the  jury  and  the  evidence  is  pointed  out,  and  no 
specification  that  any  fact  found  by  the  jury  is  not  sustained  by  the  evidence, 
with  the  particulars  in  which  the  evidence  is  insufficient,  they  are  not  such 
specifications  as  required  by  subdivision  8  of  section  298  of  the  Code  of  Civil 
Procedure. 

KoTABT  VxjBUO— Interpretation  of  stotu^>s.— Section  647  of  the  Code  of  Civil  Pzo- 
cedure,  which  provides  that  a  judge  shall  not  act  as  such  in  an  action  or  proceed- 
ing to  which  he  is  a  party,  or  in  which  he  is  interested,  when  he  is  related  to 
either  party  by  consanguinity  or  affinity  within  the  third  degree,  or  when  he 
has  be^  attorney  or  counsel  for  either  party  in  the  action  or  proceeding,  applies 
to  a  Judge  of  a  court,  and  does  not  include  notaries  public,  nor  apply  to  their 
actions  in  taking  and  certifying  an  acknowledgment  to  a  deed. 

Saxs — Acknoujledgmenls — Instructions. — The  acknowledgment  of  a  deed  is  valid 
when  taken  by  a  notary  who  is  the  attorney  and  nephew  of  a  party,  who,  though 
active  in  procuring  its  execution,  is  neither  a  party  to  the  deed  nor  beneficially 
interested  in  its  execution  or  delivery ;  and  instructions  which  assumed  that  the 
deed  was  executed  for  the  benefit  of  such  party  were  properly  refused. 
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Appeal  from  First  Judicial  District^  Lewis  and  Qarke  Oouniy. 

The  cause  was  tried  before  Blake,  C.  J, 

JR.  O,  Davies,  and  G.  W.  Murphyy  for  Appellants, 

The  court  erred  in  refusing  to  give  instructions  7  and  8  asked 
by  the  defendants,  to  wit:  7th.  **That  if  you  believe  from 
the  evidence  that  the  notary,  A.  K.  Barbour,  who  took  the 
acknowledgment  of  the  deed,  was  the  attorney  and  nephew  of 
S.  Hauser,  for  whose  benefit  it  was  made,  and  that  said  Barbour 
was  a  member  of  the  firm  of  Bullard  and  Barbour,  attorneys, 
who  had  charge  of  the  procurement  of  the  said  conveyance,  and 
that  they,  as  such,  were  personally  interested  in  the  said  convey- 
ance, you  should  treat  the  acknowledgment  void."  8th.  "If 
you  believe  from  the  evidence  that  Bullard  and  Barbonr  were 
employed  as  attorneys  for  Hauser  to  obtain  the  conveyance  from 
the  defendants  of  the  land  in  controversy,  and  that  by  his  direc- 
tion they  took  the  deed  in  the  name  of  Bullard  as  grantee  for 
his  benefit,  and  that  Barbour,  in  pursuance  of  such  employment, 
and  as  his  attorney,  took  the  acknowledgment,  then  you  should 
treat  the  acknowledgment  as  void."  As  to  Barbour's  incapacity 
to  take  the  acknowledgment.  We  insist  that  the  taking  of  an 
acknowledgment  of  a  married  woman  is  a  judicial  act,  and  that 
any  other  doctrine  is  contrary  to  the  weight  of  American  and 
English  authority,  and  especially  in  the  case  where  the  exami- 
nation and  acknowledgment  is  the  execvJtion  of  the  deed.  (Jfon- 
tana  Nat.  Bank  v.  Schmidt,  6  Mont.  610;  Smith  y.  Pearce^ 
85  Ala.  264;  7  Am.  St.  Rep.  44;  Heeter  v.  Glasgow,  79  Pa. 
St.  79;  21  Am.  Rep.  46;  WiUiams  v.  Baker,  71  Pa.  St.  476; 
Cover  V.  Manaway,  115  Pa.  St.  338;  2  Am.  Rep.  552.)  The 
justice  who  takes  and  certifies  the  acknowledgment  of  the  wife 
to  a  deed  is  acting  jiidicially.  (Loudon  v.  Blythe,  16  Pa.  St. 
532;  55  Am.  Dec.  527.)  The  judge  or  justice  acts  judicially, 
not  ministerially.  (Singer  Manuf  Co.  v.  Rook,  84  Pa.  St.  442; 
24  Am.  Rep.  204;  Jamison  v.  Jamison,  3  Whart.  469;  31  Am. 
Dec.  536 ;  Johnston  v.  Wallace,  53  Miss.  331 ;  24  Am.  Rep. 
699;  Jones  v.  Porter,  59  Miss.  628;  Kerr  v.  Russell,  69  111. 
666;  18  Am.  Rop.  634;  Wambole  v.  FooU,  2  Dak.  1.)  Lynch 
V.  Livingston,  6  N.  Y.  422,  seems  to  recognize  a  diflerent  doo- 


1890.]         FiBST  National  Bank  v.  Roberts.  826 

trine,  but  in  Stevens  v.  Hampton,  46  Mo.  404,  Judge  Bliss  says, 
as  to  this  case  and  anotlier,  KivihaU  v.  Johnson,  14  Wis.  682, 
there  is  no  real  conflict.  In  the  former  case  an  ordinary 
single  acknowledgment  was  held  to  be  a  ministerial  act,  and 
hence  did  not  come  under  the  prohibition  of  the  action  of  judges 
or  jurors  who  were  relatives  of  the  parties.  {National  Bank  v. 
Conway,  14  Bank.  Reg.  513;  Withers  v.  Baird,  7  Watts,  227; 
32  Am.  Dec.  754;  1  Am.  &  Eng.  Encycl.  of  Law,  145;  Drury 
V.  Foster,  2  Wall.  24;  Hitz  v.  Jenks,  123  U.  S.  297;  Harkins 
V.  Forsyth,  11  Leigh,  294;  Greene  v.  Godfrey,  44  Me.  25; 
JDolph  V.  Barney,  6  Or.  191;  Banks  v.  OUertm,  10  Ex.  168- 
182.)  If  Barbour,  the  officer,  acted  in  a  judicial  capacity,  then 
his  action  is  contrary  to  the  provisions  of  the  Montana  statute, 
that  ^'a  judge  shall  not  act  as  such,  in  any  proceeding  in  which 
he  is  interested,  when  he  is  related  to  either  party  in  the  third 
degree,  or  when  he  has  been  attorney  or  counsel  for  either  party 
in  the  proceeding.''  Also,  ^'a  judge  shall  not  have  a  partner 
acting  as  attorney  in  any  court."  (Comp.  Stats,  fifth  div. 
§§  547,  549,  550.)  Barbour  was  certainly  interested  in  the 
deed.  He  was  looking  after  the  interest  of  his  client,  Hauser, 
and  his  employment  had  reference  not  alone  to  the  judicial  duty 
of  taking  the  acknowledgment,  but  this  proceeding  had  reference 
to  the  case  in  which  he  was  attorney  for  Hauser,  in  the  settle- 
ment of  which  this  deed  was  to  cut  an  important  figure.  He 
was  also  related  to  Hauser  in  the  third  degree.  As  to  the  nat- 
ure of  the  interest  which  will  disqualify,  see  Wilkowski  v.  Halle, 
37  Ga.  682 ;  95  Am.  Doc.  374 ;  TUlinghast  v.  Walton,  5  Ga. 
335;  approved  in  Glanton  v.  Griggs,  5  Ga.  429.  A  person 
interested  in  a  deed  cannot  take  the  acknowledgment.  (Stevens 
V.  Hampton,  46  Mo.  404;  Wilson  v.  Trear,  20  Iowa,  231.) 
An  acknowledgment  taken  by  a  trustee  in  a  deed  is  void. 
(Proffiitt  on  Notaries,  p.  33;  Groesheck  v.  Seeley,  13  Mich.  329.) 
An  attorney  for  a  party  to  a  suit  cannot  take  an  acknowledg- 
ment or  affidavit.  (Taylor  v.  Hatch,  12  Johns.  340;  Jones  on 
Chattel  Mortgages,  249.)  In  taking  the  acknowledgment  of 
a  married  woman  the  officer  is  certainly  acting  in  a  judicial 
capacity,  as  it  is  necessary  for  him  to  examine  her  as  to  certain 
facts,  the  truth  of  which  it  is  necessary  for  him  to  verify  before 
he  can  take  the  acknowledgment,  and  he  decides  upon  the  efiect 
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of  the  evidence  which  he  takes  upon  this  examination.  {Dodge 
V.  HolHngshead,  6  Minn.  1 ;  80  Am.  Dec.  433.)  An  attorney 
cannot  act  as  such  in  any  other  capacity  with  reference  to  a  suit, 
{White  V.  Haffaker,  27  111.  349.)  Devlin,  in  his  work  on  Deeds 
(vol.  1,  p.  584,  and  note),  seems  to  take  a  different  view;  but 
the  authorities  cited  by  him  have  been  overruled  in  Arkansas, 
and  he  follows  New  York  as  to  an  ordinary  acknowledgment, 
but  admits  the  judicial  idea  as  to  married  women.  The  doctrine 
that  this  is  a  judicial  act  is  laid  down  as  the  law  in  both  Canada 
and  England,  and  the  following  case  holds  that  if  there  had  been 
a  dis(|ua]ifying  statute  in  Canada  and  England,  as  there  is  in 
Montana,  that  Barbour  was  disqualified:  Romanes  v.  Fraaer^ 
16  Grant,  U.  C.  67.  There  was  no  consideration  between 
Roberts  and  the  bank,  or  if  so,  the  consideration  was  illegal. 
The  bank  had  no  right  to  make  a  contract  to  indemnify  the 
sureties.  A  national  bank  could  not  take  the  title  in  this  way. 
(See  National  Banking  Law.) 

Wade  &  Wallace,  for  Respondent. 

None  but  the  United  States  can  object  to  a  national  bank 
taking  a  mortgage  or  trust  deed,  in  the  cases  prohibited  by  the 
national  banking  law,  or  under  any  circumstances.  (  Union  XaL 
Bank  v.  McMerm,  98  U.  S.  621 ;  National  Bank  v.  Whitney, 
103  U.  S.  99 ;  Foiiier  v.  New  Orleans  Nat.  Bank,  112  U.  S.  439.) 
The  com])laint  was  the  ordinary  complaint  of  ejectment,  and 
therefore  defendants'  demurrer  and  motion  were  wholly  without 
merit.  The  first  proposition  urged  by  appellants  is  that  the 
acknowledgment  taken  by  Barbour,  notary,  was  void;  first, 
hecsiwse  of  his  relationship  to  Hauser;  second,  because  of  his 
being  interestetl  in  the  deed.  The  authorities  cited  by  counsel 
to  sustain  his  proposition  that  the  taking  of  an  acknowledgment 
by  a  notary  is  a  judicial  act,  are  inapplicable  upon  this  propo- 
sition, and  none  of  them  in  any  manner  sustain  his  contention 
that  a  notary,  po  acting,  would  be  a  judge  within  the  meaning 
of  the  Montana  Statutes,  sections  647,  649,  560,  fifth  division, 
and  the  authorities  citeil,  which  are  pertinent  even  to  the  former 
point,  simmer  down  chiefly  to  those  from  the  States  of  Pennsyl- 
vania and  Mississippi ;  and  in  all  of  the  authorities  cited,  save 
one  or  two,  no  question  of  the  incapacity  of  the  notary,  from  any 
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canse,  was  involved.     We  contend  that  the  weight  of  authorities, 
as  judged  by  the  States,  is  adverse  to  the  position  that  the  act 
of  the  notary  is  judicial  in  this  character,  and  in  this  view  are 
upheld  by  the  opinion  of  the  eminent  compiler  of  the  American 
De(*isions,  Mr.  Freeman,  who  in  a  note  in  the  forty-first  Ameri- 
can Decisions,  168,  expressly  so  states,  and  also  by  the  following 
authorities:  Lynch  v.  Livingdon,  6  N.  Y.  422 ;  Kimball  v.  JbAn- 
«fon,  14  Wis.  672;  Biscoe  v.  Bird,  15  Ark.  655;  GUI  v.  Faunt- 
leroy,  8  Mon.  B.  177;  Ckliome  v.  MasoUy  9  N.  H.  24;  SchtUtz* 
v.  Moore,  1  McLean,  520.     The  notary,  however,  must  certainly 
act  in  a  ministerial  ca})acity  in  Montana,  for  the  reason  that  by 
the  terms  of  the  organic  act  of  the  Territory,  all  judicial  func- 
tions and  power  is  vested  exclusively  in  the  District  Court,  a 
Supreme  Court,  Probate  Court,  and  in  justices  of  the  peace. 
That  this  is  an  ex(*lusive  grant  of  judicial  power  was  expressly 
decided  in  Custer  Counti/  v.   Yellowdone  County,  6  Mont.  39. 
Again,  our  Supreme  Court  has  decided,  that  the  certificate  of 
acknowledgment,  under  our  laws,  is  b!it  prima  fade  and  not 
conclusive  evidence  of  its  contents.     And  that  the  true  distinc- 
tion, as  to  whether  the  act  of  the  notary  is  judicial  or  ministerial, 
is  whether  his  certificate  is  conclusive  or  prima  facie  evidence,  is 
expressly  recognized,  and  is  the  distinction  drawn  in  Hitz  v. 
Jenks,  123  U.  S.  305;  while  all  of  the  authorities  in  Pennsyl- 
vania and  Mississippi,  holding  the  act  of  the  notary  to  be  judi- 
cial, base  it  upon  the  grmnid  that  his  certificate  is  conclusive 
evidence  of  the  contents,  and   unassailable  to  innocent  third 
parties,  and  only  assaihible,  as  between  the  parties,  upon  the 
showing  of  fraud  or  imposition.     The  effort  of  counsel  in  up- 
holding the  judicial  character  of  the  act  was  to  bring  the  notary, 
BarlK)ur,  within  the  inhibition  of  our  statutes,  eupra.     These 
sei'tions  have  reference  to  the  presiding  judge  of  a  court  or  judi- 
cial tribunal  so  acting,  tlie  word  "judge"  alone  being  used,  and 
the  context  disclosing  that  it  had  reference  to  a  judicial  officer 
who  could  preside  in  an  action  or  proceeding.     The  Georgia  case 
cited  by  ap))cllants  has  no  application,  on  account  of  peculiar 
statutes,  to  the  questions  under  consideration ;  besides,  even  were 
it  otherwise,  the  practice  has  been  so  general  and  so  common  in 
this  State,  that  the  doctrine  communis  error  fadi  jus  would  cer- 
tainly prevail.    The  authorities  cited  by  counsel  are  simply  to 
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the  efftict  that  a  grantee  in  a  deed  may  not  take  the  grantor's 
acknowledgment  (which  would  diequalifj  Bullard,  but  not  Bar- 
bour); and  the  theory  and  reasoning  of  the  decisions  are,  that 
the  disqualification  exists  because  of  actual  interest  in  the  prem- 
ises conveyed.  This  is  as  far  as  the  doctrine  goes.  Defenses 
of  this  character  cannot  be  taken  advantage  of  unless  tiiey  are 
specially  pleaded.  {Bolph  v.  JSameyy  5  Or.  208;  Greene  v. 
Godfrey  J  44  Me.  25 ;  Hardy  v.  Frotik,  6  Tex.  208 ;  55  Am.  Dec 
772;  Graham  v.  Anderaon,  42  111.  514;  92  Am.  Dec  89.) 

Harwood,  J.  —  Appeal  from  the  District  Court  in  and  for 
Lewis  and  Clarke  County,  First  District  of  Montana.  This  is  an 
action  in  the  nature  of  ejectment,  brought  by  the  First  National 
Bank  of  Helena,  respondent,  to  obtain  a  decree  for  the  recovery 
of  possession  of  lots  1,  2,  and  3,  and  the  southerly  19}  feet  front 
of  lot  No.  4,  and  lots  Noa.  9  and  17,  all  in  block  48,  in  the 
town  site  of  Helena,  Liewis  and  Clarke  County,  Territory  of 
Montana,  alleged  to  be  unlawfully  withheld  from  respondent 
by  the  appellants.  The  complaint  avers  ^Hhat  on  the  twenty* 
seventh  day  of  September,  1886,  the  plaintiff  was  the  owner, 
seised  in  fee,  and  entitled  to  the  iK)sses8ion  "  of  the  premises  men- 
tioned ;  that,  while  the  plaintiff  was  so  seised,  the  defendants,  on 

the day  of  March,  1889,  without  right  or  title,  entered 

into  possession  of  the  demanded  premises,  ousted  and  ejected 
plaintiff  therefrom,  and  unlawfully*  withholds  the  possession 
thereof  from  plaintiff,  to  its  damage  in  the  sum  of  $500;  that 
plaintiff  demanded  the  possession  of  said  premises,  which  defend- 
ants refused  to  surrender.  The  defendants  appeared,  and  inter- 
posed a  motion  to  require  plaintiff  to  make  its  complaint  more 
specific,  and  also  demurred  thereto;  botli  of  which  pleadings 
were  by  the  court  pro])erly  overruled,  and  to  which  ruling 
defendants  excepted.  {McGanUy  v.  Gilmer^  2  Mont.  202;  BUr 
linga  v.  /Sanderson,  8  Mont.  205 ;  Payne  v.  Treadwdly  16  CaL 
220.) 

The  defendants  then  filed  their  answer,  which,  in  effect,  denied 
all  the  material  allegations  of  the  complaint,  and  in  addition 
thereto  alleged  a  series  of  transactions  by  way  of  further  defense 
to  the  plaintiff's  complaint.  It  is  necessary,  in  the  consideration 
of  the  questions  brought  here  on  appeal,  to  keep  prominently  in 
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view  sncb  Dew  matter  of  defense,  and  the  same  is  here  condensed 
into  the  following  statement :  The  defendants,  further  answer- 
ing, say :  That  the  said  property  is,  and  has  been  since  1867,  the 
home  and  homestead  of  defendants  and  family.  That  on  the 
tenth  day  of  May^  1886,  the  defendant,  W.  K.  Roberts,  and 
one  S.  T.  Hauser,  and  Dan  E.  Floweree  were  being  sued  by  the 
commissioners  of  the  county  of  Lewis  and  Clarke  on  a  bond 
executed  by  said  W.  K.  Roberts,  as  treasurer  of  said  county,  for 
an  alleged  defalcation  of  said  defendant,  as  such  treasurer,  for 
the  sura  of  $42,000.  That  said  defendant,  W.  K.  Roberts,  was 
also,  at  the  same  time,  under  indictment  for  embezzlement  of 
the  funds  of  said  county  to  the  amount  of  $38,000.  That 
Massena  Bullard  and  Ashbum  K.  Barbour  were  the  attorneys 
of  said  Hauser,  and  defending  the  said  suit  upon  said  bond  for 
said  Hauser,  and  also  representing  the  plaintifip  in  regard  to  its 
liability  to  the  said  bon<lsmen,  whom  the  said  bank,  withoui; 
the  knowledge  of  defendants,  or  either  of  them,  had  agree<l  to 
indemnify  against  all  loss,  if  any,  as  such  sureties  on  the  bond 
of  defendant,  W  K.  Roberts.  That  the  consideration  for  such 
promise  on  the  part  of  said  bank  to  said  sureties  on  said  bond 
was  to  obtain  the  deposit  of  the  funds  of  said  county  in  said 
bank.  That  such  deposits  amounted  to  about  the  sum  of 
$800,000  during  the  time  defendant  was  such  treasurer,  which 
funds  were  deposited  in  said  bank,  and  used  in  the  general  busi- 
ness thereof.  That  tlie  defendant,  W.  K.  Roberts,  not  knowing 
of  said  agreement  between  the  said  bank  and  his  sureties  on  his 
bond,  and  fearing  that  said  sureties  might  be  injured,  and  being 
pressed  by  said  Hauser  to  give  him  security  against  loss  as  such 
surety,  and  being  at  the  time  in  feeble  health  and  of  unsound 
mind,  and  said  Mary  Roberts,  fearing  that  her  husband,  W.  K. 
Roberts,  would  be  imprisoned  in  the  penitentiary,  they  were  at 
length  compelled  to  turn  over  all  the  property  they  passessed  to 
the  said  Hauser  to  secure  him  against  loss  as  such  surety,  which 
loss  said  Hauser  led  the  defendant  to  believe  would  fall  upon 
himself  and  his  co-surety,  Floweree.  That  said  Hauser  and  said 
Bullard  and  Barbour,  his  agents  and  attorneys,  conspired  to- 
gether to  unlawfully  injure  defendants  in  respect  to  their  estate, 
and  prepared  a  deed  for  said  property  in  fee-simple  absolute,  and 
inserted  the  name  of  said  Bullard  therein  as  grantee^  and  had 
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said  Barbour  attend  to  the  ezeeation  thereof  as  notary  public; 
the  object  being  to  obtain  said  hind  for  the  benefit  of  said  bank 
without  the  knowledge  or  consent  of  defendants^  and  without  any 
consideration  therefor.     That  said  Bullard  and  Barbour  were 
employed,  as  a  firm,  to  procure  said  deed,  and  for  the  protection 
of  said  bank.    That  said  Bullard  drew  said  deed,  and  said  Bar- 
bour took  the  acknowledgment  thereof,  secretly  concealing  the 
fact  from  the  knowledge  of  defendants  that  said  deed  of  convey- 
ance was  made  to  said  Bullard  as  grantee,  and  that  the  same 
was  an  absolute  conveyance  of  said  land,  with  warranty  of  title. 
That,  in  fact,  the  only  object  of  defendants  was  to  give  security 
to  said  Hauser  and  Floweree,  so  fiur  as  said  property  might 
extend  in  value,  for  re-imbursement  of  any  sum  they  might  have 
to  pay  as  sureties  for  defendant,  W.  K.  Roberts,  as  aforesaid. 
The  said  sureties  had  a  good  defense  to  the  action  against  them 
on  the  bond  aforesaid.     That  the  commissioners  of  said  county 
became  aware  of  that  fact,  and  proposed  a  compromise  to  said 
sureties,  Hauser  and  Floweree,  for  the  sum  of  $19,000,  in  full 
settlement  of  defendant,  W.  K.  Roberts',  alleged  defalcation. 
And  said  Bullard  and  Barbour,  as  attorneys  for  Hauser,  paid 
said  sum  without  the  knowledge  or  consent  of  defendants,  or 
either  of  them,  and  said  suit  was  dismissed.     That  the  said  com- 
promise sum  of  $19,000  was  paid,  in  fact,  by  said  bank,  and  not 
by  said  Hauser  and  Floweree.     That  thereupon  said  Bullard,  in 
fraud  of  defendants'  right,  conveyed  said  property,  on  or  about 
September  26,  1886,  to  said  First  National  Bank  by  direction 
of  said  Hauser,  president  of  said  bank,  and  without  the  knowl- 
edge or  consent  of  defendants.     That  at  the  time  the  said  Bar- 
bour took  the  pretended  acknowledgment  of  defendant,  Mary  J. 
Roberts,  to  said  deed  he  did  not  explain  the  contents  thereof  to 
her,  and  she  was  never  acquainted  with  the  contents  of  the  same, 
nor  knew  that  said  Bullard  was  grantee  therein,  until  about  the 
time  this  suit  was  instituted.     That  said  deed  was  procured 
through  fraud,  duress,  coercion,  concealments,  and  fraudulent 
representations,  and  without  adequate  consideration,  and  under 
such  circumstances  that  neither  of  them  could  withhold  their 
consent.    That  said  W.  K.  Roberts  was  not  of  sufficient  mental 
capacity  to  execute  said  deed,  and  his  mental  disability  was 
known  to  said  Hauser  and  the  plaintiff.     That  Hauser  repre- 
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scnted  to  said  defendant^  W.  K.  Roberts,  io  order  to  procure 
said  deed,  that  he  would  not  be  disturbed  in  the  possession  of 
said  property;  which  representation  was  relied  on  by  said 
defendant,  W.  K.  Roberts.  That  the  said  bank  had  no  legal 
capacity  to  take  a  deed  to  said  land,  by  reason  of  the  provisions 
of  the  laws  of  the  United  States' governing  national  banks. 

The  last  allegation,  denying  the  capacity  of  the  plaintiff  to 
take  and  hold  said  laud,  was  by  the  court  stricken  from  the 
answer,  on  motion  of  plaintiff;  to  which  action  defendant 
excepted.  The  action  of  the  court  on  this  point  must  be  sus- 
tained as  proper  in  an  action  of  this  nature.  {Union  Nat  Bank 
V.  Matthews,  98  U.  S.  621;  National  Bank  v.  Whitney,  103  U.  S. 
99;  FoHier  v.  New  Orleans  Nat.  Bank,  112  U-  8.  439.) 

The  plaintiff  filed  its  replioation,  denying  all  the  affirmative 
allegations  of  defendants'  answer,  except  that  portion  stricken 
out;  and,  touching  the  transactions  set  forth  in  defendants' 
answer  as  new  matter,  plaintiff  alleged :  That  both  defendants 
had  full  knowledge  of  all  the  terms  and  conditions  of  said  deed^ 
and  that  the  same  was  made  to  Bullard,  as  grantee,  as  a  convey- 
ance absolute,  upon  the  consideration  that  said  Hauser  would 
settle  said  suit  u{>on  said  bond  with  the  commissioners  of  said 
county  before  the  trial  of  the  criminal  action  pending  against 
defendant,  W.  K.  Roberts,  and  also  satisfy  a  mortgage  debt  for 
$3,000  against  said  premises  owing  and  due  to  one  Perkins;  and 
that  said  transaction  was  made  in  good  faith,  and  at  the  request 
of  defendants.  That  defendant  was  then  in  good  health,  with 
faculties  unimpaired.  That  Bullard  was  named  in  said  deed  as 
grantee  at  the  request  of  defendant,  W.  K.  Roberts,  and  that 
Barbour  took  the  acknowledgment  of  said  deed  at  the  request 
of  defendants.  That  the  property  in  question  was  then  of  the 
value  of  about  the  sum  of  $5,000.  That  defendants  then  had 
otiier  property  standing  in  the  name  of  defendant,  Mary  J. 
Roberts,  which  defendants  proposed  to  include  in  and  convey 
by  said  deed;  but  said  Hauser  declined  to  receive  the  same. 
That  said  Hauser  and  Floweree  had  no  meritorious  defense  to 
the  action  of  the  said  county  against  them  as  sureties  on  said 
bond.  That  a  personal  judgment  had  then  been  rendered  against 
said  W.  K.  Roberts,  as  principal  on  said  l)ond,  before  said  com- 
promise.    That  the  compromise  was  made  at  the  solicitation  of 
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defendant,  W.  K.  Roberts.  That  said  property  was  conveyed 
to  said  Bullard,  as  trustee,  by  express  understanding  with  said 
Roberts,  with  direction  to  convey  the  same  to  whom  Hauser 
directed,  after  the  satisfaction  of  said  judgment  in  favor  of  said 
county,  and  against  said  Roberts,  in  the  sum  of  $43,000,  and 
the  said  mortgage  debt  of  $3,000  against  said  property  owing  to 
said  Perkins. 

The  action  was  tried  by  the  court  and  a  jury  upon  the  issues 
joined  by  the  complaint,  answer,  and  reph'cation.  The  jury 
found  a  general  verdict  for  the  pIuintiflT,  and  also  made  special 
findings  upon  interrogatories  submitted,  in  effect  as  follows:  (1) 
That  W.  K.  Roberts  was,  at  the  time  he  executed  the  deed  to 
Bullard,  of  sufficiently  sound  mind  to  be  responsible.  (2)  W. 
K.  Roberts  did  not  know,  before  he  executed  the  deed  to  the 
property  in  controversy,  that  a  settlement  could  probably  be 
made  with  the  county  at  fifty  cents  on  the  dollar.  (3)  That  W. 
K.  Roberts  desired  the  settlement  to  be  made.  (4)  That  Hauser 
or  the  bank  agreed,  as  a  partial  consideration  for  said  deed,  to 
pay  the  Perkins  mortgage.  (5)  That  the  plaintiff  bank  paid 
thereon  the  sum  of  $3,176.66  on  September  16, 1886.  (6)  That 
Hauser  or  the  bank  agreed,  as  a  partial  consideration  for  said 
deed,  to  settle  with  the  county  commissioners,  and  obtain  a  full 
release  of  defendant  Roberts  from  the  said  judgment  then  exist- 
ing against  him.  (7)  That  the  defendant,  W.  K.  Roberts,  knew 
that  the  deed  was  made  to  Bullard,  and  executed  it  with  that 
knowledge.  (8)  That  Mrs.  Mary  J.  Roberts  knew  that  the 
deed  was  made  to  Bullard,  and  exe<^uted  and  acknowledged  it 
with  that  knowledge.  (9)  That  Barbour,  notary  public,  took 
the  acknowledgment  of  the  defendant,  Mary  J.  Roberts,  to  two 
deeds,  one  dated  May  11,  and  the  other  May  14,  1886.  (10) 
That  Barbour,  notary  public,  explained  the  nature  of  the  first- 
mentioned  deed — that  is,  the  deed  conveying  the  property  in 
controversy — to  Mary  J.  Roberts,  before  she  acknowledged 
the  same.  (11)  That  the  plaintiff  bank  furnished  sureties  on 
Roberts'  official  bond,  and  he  knew  this.  (12)  That  on  Sep- 
tember 11, 1886,  the  plaiutifT  bank  paid,  or  caused  to  be  paid,  to 
Lewis  and  Clarke  County  the  sum  of  $19,125.70  in  full  settle- 
ment of  the  bond  suit,  and  in  discharge  of  the  said  judgment 
against  defendant  Roberts.     (13)  That  the  deed  for  the  premises 
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in  oontroyersy  was  intended  as  a  deed  absolute.  (14)  That  de- 
fendants had  not  decided^  before  executing  the  deed  to  Builard, 
to  move  onto  other  property,  and  make  a  new  home.  (15)  That 
before  executing  said  deed  the  defendant,  W.  K.  Roberts,  knew  of 
an  agreement  by  the  plaintiff  to  indemnify  said  sureties,  Hauser 
and  Floweree.  (16)  That  said  deed  was  not  obtained  from  said 
Roberts  by  concealment  of  its  terms,  misrepresentation,  or  fraud. 

Upon  the  verdictof  the  jury,  judgment  was  rendered  in  favor 
of  plaintiff,  and  against  defendants,  for  the  recovery  of  the  pos- 
session of  the  premises  in  controversy.  The  defendants  moved 
the  trial  court  for  a  new  trial,  based  upon  a  statement  of  the 
case;  which  motion  was  by  the  judge  of  that  court  beard  and 
overruled,  and  the  defen<lants  appealed  both  from  the  order 
overruling  the  motion  for  a  new  trial,  and  from  the  judgment. 

The  grounds  upon  which  defendants  moved  for  a  new  trial 
are  substantially  two,  included  onder  the  causes  provided  by 
statute,  as  follows:  (1)  Insufficiency  of  the  evidence  to  justify 
the  verdict,  and  that  it  is  against  law.  (2)  Errors  in  law  oocar- 
ring  at  the  trial,  and  excepted  to  by  defendants. 

The  appellants  have  set  out  at  great  length,  and  with  much 
repetition,  what  they  allege  to  be  ^Specifications  of  particulars  ia 
which  the  evidence  is  insufficient  to  justify  the  verdict  and  par- 
ticulars in  which  the  verdict  is  against  law.''  It  may  be  said, 
generally,  of  the  so-called  ^'specifications  of  particulars  in  which 
the  evidence  is  insufficient  to  justify  the  verdict,"  that  they  are 
not  such  specifications  as  required  by  the  third  subdivision  of 
section  298  of  the  Code  of  Civil  Procedure.  They  are  merely 
statements  of  the  conclusions  of  appellants  that  the  evidence 
shows  facts  contrary  to  the  findings  of  the  jury.  For  example, 
the  first  alleged  specification  of  insufficiency"  of  evidence  is  as 
follows :  "  thirst.  The  evidence  shows  that  the  deed  from  defend- 
ants to  Massena  Bullard,  dated  May  10,  1886,  and  on  which 
plaintiff  relies,  and  relied  at  the  trial,  as  necessary  evidence  of 
its  title,  was  intended  as  a  security  for  the  payment  of  money  to 
8.  T.  Hauser,  and  was  not  an  absolute  conveyance  of  the  title  to 
the  land  in  controversy,  but  was  a  mortgage;  and  further  shows 
that  at  the  time  when  Bullard  conveyed  the  land  to  plaintiff,  the 
plaintiff  had  notice  of  the  circumstances  under  which  the  deed 
was  made  to  Bullard,  and  of  the  right  of  defendants."    Here  ia 
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no  specification  of  any  particular  in  which  the  evidence  is  insuffi- 
cient to  sustain  the  verdict.  The  lauguage  quoted  amounts  to  a 
declaration  of  conclusions  at  variance  with  the  verdict  of  the 
jury^  aud  nothing  more*  The  so-called  s{)ecification  quoted  is  a 
fair  sample  of  the  allied  S[)ecifications  under  the  head  of  ''insuf- 
ficiency of  evidence  to  justify  the  verdict/'  Each  one  declares 
that  ''the  evidence  shows''  certain  enumerated  facts  or  conclu- 
sions. It  is  true,  these  conclusions  asserted  by  the  appellants 
are  contrary  to  what  the  jury  fouud ;  but  this  is  not  what  the 
Code  contemplates  by  requiring  the  party  who  attacks  the  ver- 
dict of  the  jury,  on  the  ground  of  insufficiency  of  evidence,  "to 
specify  the  particulars  in  which  the  evidence  is  insufficient  to 
justify  the  verdict."  No  variance  between  the  facts  found  by 
the  jury  and  the  evidence  is  pointed  out;  no  specification  that 
any  fact  found  by  the  jury  is  not  sustaiued  by  the  evideucei 
with  the  particulars  in  which  the  evidence  is  insufficient  to  jus- 
tify the  finding,  is  pointed  out  by  these  so«called  specifications. 

It  is  not  the  requirement  of  the  statute  that  the  statement 
ghall  declare  that  the  evidence  shows  something  diffisrent  from 
what  the  jury  fouud,  because  this  would  simply  put  the  ap|)el- 
late  court  upon  an  inquiry  as  between  the  conclusions  of  the 
jury  and  the  opinion  of  the  ap[)ellant  as  to  what  the  evidence 
shows.  The  statute  requires  that "  the  statement  shall  specify  the 
particulars  in  which  such  evidence  is  alleged  to  be  insufficient" 

The  statute  of  this  State  is  identical  with  that  of  California 
upon  the  question  of  practice  under  consideration.  The  point 
has  been  considered  in  many  cases  in  California,  and  many  illus- 
trations of  good  and  bad  practice  in  this  particular  are  found 
collected  from  the  California  Reports,  and  discussed  in  the  valu- 
able work  of  Mr.  Hayne  on  New  Trial  and  Appeal.     (§  150.) 

Notwithstanding  the  infirmity  of  the  specifications  of  particu- 
lars in  which  the  evidence  is  alleged  to  be  insufficient  to  justify 
the  verdict,  the  errors  of  law  complained  of  by  apfyellants,  and 
especially  the  errors  in  giving  and  withholding  certain  instruc- 
tions to  the  jury,  are  such  that  the  court  has,  in  this  action, 
carefully  examined  and  considered  the  evidence  as  presented  by 
the  record,  and  compared  the  same  with  the  verdict  of  the  jury. 
This  examination  of  the  evidence  leads  us  to  the  conclnsion  that 
the  findings  of  the  jury,  both  general  and  special,  are  sustained 
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by  the  evidence.  It  is  true  the  evidence,  in  some  particulars,  is 
oouflicting;  but  where  this  is  the  case,  it  is  the  province  of  the 
jury  to  judge  both  as  to  credibility  of  witnesses  and  as  to  the 
weight  of  testimony,  and  find  where  tlie  preponderance  lies. 

The  errors  of  law  complained  of  by  appellants,  and  urged 
upon  the  consideration  of  the  court,  are  apparently  the  only 
points  relied  upon  by  them  as  shown  by  the  argument  and 
authorities  cited.  The  first  error  thus  presented  arises  from  tiie 
refusal  by  the  trial  court  to  give  instructions  numbered  7  and 
8  to  the  jury,  as  requested  by  defendants.  These  instructions 
are  as  follows:  "(7)  That  if  you  believe,  from  the  evidence, 
that  the  notary,  A.  K.  Barbour,  who  took  the  acknowledgment 
of  the  deed,  was  the  attorney  and  nephew  of  S.  Hauser,  for 
whose  benefit  it  was  made,  and  that  said  Barbour  was  a  member 
of  the  firm  of  Bullard  and  Barbour,  attorneys,  who  had  charge 
of  the  procurement  of  the  said  conveyance,  and  that  they,  as 
such,  were  personally  interested  in  the  said  conveyance,  you 
should  treat  the  acknowledgment  as  void.  (8)  If  you  believe, 
from  the  evidence,  that  Bullard  and  Barbour  were  employed  as 
attorneys  for  Hauser  to  obtain  the  conveyance  from  the  defend- 
ants of  the  land  in  controversy,  and  that,  by  his  direction,  they 
took  the  deed  in  the  name  of  Bullard,  as  grantee,  for  his  benefit, 
and  that  Barbour,  in  pursuance  of  such  employment  and  as  his 
attorney,  took  the  acknowledgment,  you  should  treat  it  as  void.'' 

It  appears  from  the  evidence  that  Mr.  A.  K.  Barbour,  who, 
BB  notary  public,  took  and  certified  the  acknowledgment  to  the 
deed  from  defendants  to  Bullard,  the  plaintiif 's  grantee,  was  the 
nephew  of  S.  T.  Hauser,  mentioned  in  this  action.  It  also 
appears,  from  the  evidence,  that  the  same  Bullard  and  Barbour 
were  partners  in  the  practice  of  law,  and  at  the  time  attorneys, 
among  others,  employed  on  behalf  of  Hauser  and  Floweree,  in 
said  action  of  the  county  commissioners  against  them  as  sureties 
on  the  official  bond  of  W.  K.  Roberts  as  treasurer  of  Lewis  and 
Clarke  County.  That  certain  consultations  had  occurred  be- 
tween Hauser  and  Roberts,  and  lastly  between  Roberts,  Hauser, 
and  Bullard,  wherein  was  considered  and  talked  over  the  circum- 
atanoes  of  the  suit  against  Hauser  and  Floweree  as  sureties,  and 
the  judgment  for  $43,000  against  defendant,  W.  K.  Roberts,  in 
favor  of  the  county,  in  which  Roberts  expressed  himself  as 
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anxious  to  have  the  settlement  of  said  suit  against  his  sureties 
and  the  judgment  against  him  made,  and  proposed  certain  prop- 
erty, including  that  in  controversy,  to  be  put  in,  to  the  extent 
of  its  value,  to  consummate  such  settlement  That  at  the  last- 
mentioned  consultation  Bullard  was  directed  by  Hauser  and 
Roberts  to  draw  the  deed  in  question,  conveying  the  property 
in  controversy  to  Bullard,  for  the  time  being,  with  the  under- 
stauding  that  when  settlement  of  said  judgment  was  made,  and 
the  same  was  canceled,  and  the  said  Perkins  mortgage  for  $3,000 
on  said  premises  was  paid,  then  Bullard  should  deliver  a  convey- 
ance  of  said  property  to  whom  Hauser  should  direct.  That 
immediately  following  this  last-mentioned  interview  of  the  pu^ 
ties  named,  said  Bullard  gave  the  said  Barbour  a  description  of 
the  land  in  controversy,  and  requested  him  to  draw  a  deed  con- 
veying the  same  from  defendants  to  Bullard,  and  see  to  the 
proper  execution  and  acknowledgment  of  such  deed  by  defend- 
ants as  grantors. 

There  may  be  some  contradiction  between  the  witnesses  of  the 
respective  sides  of  this  controversy  as  to  some  of  these  state- 
ments. The  jury  has  found  upon  these  facts  generally,  and 
upon  many  of  them  specially,  and  we  refer  to  them  to  place  the 
plaintiff  and  said  Hauser,  Bullard,  and  Barbour,  and  defend- 
ants Roberts  and  wife  in  the  attitude  they  respectively  oocnpied 
to  tills  transaction,  for  the  purpose  of  considering  the  relation- 
ship of  Barbour  to  Hauser  as  nephew,  and  the  relationship  of 
Bullard  and  Barbour  to  Hauser  as  his  attornqrs,  in  referwioe  to 
this  relationship  disqualifying  Barbour  from  acting  as  notaiy 
public  in  taking  the  acknowledgment  to  said  deed. 

The  appellants  contend  that  the  relationship  of  Barbonr  to 
Hauser,  as  nephew  and  attorney,  in  law  disqualified  him  to  act 
as  the  officer  to  take  and  certify  the  acknowledgment  of  the 
defendants  to  the  deed  in  question ;  and  that  herein  the  trial 
court  erred  in  refusing  to  give  the  jury  said  instructions  Nos.  7 
and  8. 

The  learned  counsel  for  appellants  contends  that  the  act  of 
taking  and  certifying  the  acknowledgment  to  the  deed  in  ques- 
tion was  judicial  iu  character,  and  consequently,  by  reason  of 
Barbour^s  relationship  to  Hauser,  both  by  blood  and  as  attor* 
nejf  disqualified  him,  uuder  the  statute,  to  take  and  certify  ibe 
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acknowledgment  of  defendants  to  said  deed,  and  the  same  was 
void.  The  counsel  for  appellants  has  sought,  apparently  with 
much  industry  and  research,  to  establish  the  point  that  the  act 
of  a  notary  public,  or  other  qualified  officer  so  to  do,  in  taking 
and  certifying  an  acknowledgment  of  a  married  woman  to  a 
deed,  is  a  judicial  act ;  that  is,  in  making  the  examination,  and 
certifying  the  fact  required  by  law  to  be  certified,  the  officer 
exercises  a  judicial  function.  In  an  examination  of  authorities 
on  this  question  (of  which  there  are  many),  we  do  not  find  that 
courts  have  held  this  doctrine  without  qualification. 

Looking  back  to  the  common  law,  we  find  that  one  method 
of  extinguishing  title  to  land  was  by  what  js  termed  ^'a  fine.'' 
This  was  accomplished  anciently  by  a  real  action  in  a  court 
of  record,  which  in  process  of  time  became  a  fictitious  action. 
Nevertheless,  it  was  a  proceeding  in  a  court  of  record ;  and  con- 
sequently the  proceedings,  and  record  thereof,  could  properly  be 
termed  '^  judicial.''  Blaekstone  describes  this  proceeding  in  the 
following  passage:  '^A  fine  is  sometimes  said  to  be  a  feoffment 
of  record,  though  it  might  with  more  accuracy  be  called  an 
acknowledgment  of  a  feoffment  on  record ;  by  which  it  is  to  be 
understood  that  it  has  at  least  the  same  force  and  effect  with  a 
feoffment  in  the  conveying  and  assuring  of  lands,  though  it  is 
one  of  those  methods  of  transferring  estates  of  freehold  by  the 
common  law  in  which  livery  of  seisin  is  not  necessary  to  be  actu- 
ally given;  the  supposition  and  acknowledgment  thereof  in  a 
court  of  record,  however  fictitious,  inducing  an  equal  notoriety. 
But,  more  particularly,  a  fine  may  be  described  to  be  an  amica- 
ble composition  or  agreement  of  a  suit,  either  actual  or  fictitious, 
by  leave  of  the  king  or  his  justices,  whereby  the  lands  in  ques- 
tion became,  or  are  acknowledged  to  be,  the  right  of  one  of  the 
parties.  In  its  original  it  was  founded  on  an  actual  suit  com- 
menced at  law  for  recovery  of  the  possession  of  land  or  other 
hereditaments;  and  the  possession  thus  gained  by  such  composi- 
tion was  found  to  be  so  sure  and  effectual  that  fictitious  actions 
were,  and  continued  to  be,  every  day  commenced  for  the  sake 
of  obtaining  the  same  security."  The  commentator  further 
iiemarks  that  ''fines,  indeed,  are  of  equal  antiquity  with  the 
first  rudiments  of  the  law  itself;  are  spoken  of  by  Glanvil  and 
Bracton,  in  the  reigns  of  Henry  II.  and  Henry  III.,  as  things 
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then  well  known  and  long  eetablisbed."  (2  Cooley's  BladoBt. 
Com.  348 ;  Co.  Litt.  262  a.) 

Tills  is  readily  seen  to  be  tbe  prototype  of  tbe  more  modem 
method  prescribed  by  statute ;  but  these  statutes  have  changed 
the  common-law  form  by  providing  for  an  acknowledgment  of 
oertain  facts  as  to  the  execution  of  the  conveyance  before  an 
officer  empowered  by  law  to  examine  as  to  the  £acts,  and  certify 
the  same  officially ;  and  this  power  is  uot^  in  all  cases,  even  oon- 
fined  strictly  to  judicial  functionaries. 

The  cases  in  which  courts  have  used  langus^  to  the  effect 
that  the  act  of  the  officer  in  taking  and  certifying  an  acknowledg- 
ment of  a  married  woman  was  judicial,  is  found  to  be  where  the 
court  was  considering  whether  the  certificate  by  the  officer  im- 
ported absolute  verity  as  to  the  facts  certified,  i.  e.,  was  oondu- 
sive  of  the  facts  certified,  so  far  as  the  law  required  the  certificate 
to  go,  or  whether  the  certificate  was  only  prima  faoie  evideaoe  of 
the  facts  stated  therein. 

It  appears  that  the  decisions  are  not  in  harmony  upon  this 
point.  In  some  caaes  the  language  used  shows  clearly  that  the 
oourt  was  reasoning  by  analogy  from  the  common-law  form  of 
fine,  and  its  effect  on  the  statutory  form  of  taking  and  certifying 
an  acknowledgment  and  its  effect.  In  some  such  cases  the  lan- 
guage goes  far  towards  stamping  the  latter  act  as  judicial  in  its 
nature;  but  in  all  these  cases  a  close  examination  will  show  Uiat 
the  burden  upon  the  judicial  mind  was  not  to  decide  between  the 
mere  ternfis  by  which  the  act  should  be  designated  as  '^judicial," 
^^guoft-judicial,''  or  '^ministerial,"  but  to  decide  as  to  whether 
the  certificate  should  be  conclusive,  or  only  prima  fade  evidence 
of  the  facts  stated  therein.  No  such  consideration  is  here  in- 
volved. This  question,  as  to  what  weight  shall  be  given  to  the 
officer's  certificate  of  acknowledgment,  is  set  at  rest  by  section 
865,  division  5,  Compiled  Statutes,  which  provides  as  follows : 
^<  Neither  the  certificate  of  the  acknowledgment  nor  the  proof  of 
any  such  conveyance  or  instrument,  nor  the  record,  nor  the  t ma- 
script  of  the  record,  of  such  conveyance  or  instrument,  shall  be 
conclusive ;  but  tbe  same  may  be  rebutted.''  This  has  been  the 
statute  law  during  the  whole  period  covered  by  the  tranaactioDS 
in  controversy. 

Counsel  for  appellants  contend  that  the  act  of  &  notary  puUio 


1890.]         FiEST  National  Bank  t^.  Bobebts.  389 

in  taking  and  certifying  an  acknowledgment  to  a  deed  is  judicial 
in  character^  and  that  the  point  applies  to  the  case  at  bar  in  this : 

(1)  That  the  deed  in  question  was  made  for  the  benefit  of  Hauser. 

(2)  That  the  acknowledgment  thereto  was  taken  and  certified  by 
Barbour^  who  was  nephew  of  and  attorney  for  Hauser ;  and  hence 
the  acknowledgment  was  void,  uuder  the  provisions  of  section 
647  of  the  Code  of  Civil  Procedure,  as  follows :  "A  judge  shall 
not  act  as  such  in  any  of  the  following  cases :  In  an  action  or 
proceeding  to  which  he  is  a  party,  or  in  which  he  is  interested ; 
when  he  is  related  to  either  party  by  consanguinity  or  affinity 
within  the  third  degree;  or  when  he  has  been  attorney  or  counsel 
for  either  party  in  the  action  or  proceeding/'  (3)  That  said 
instructions  Nos.  7  and  8,  refused,  ought  to  have  been  given  as 
applying  this  statute  to  the  facts  in  the  case  at  bar.  This  pro- 
Tision  is  found  in  chapter  iz.,  first  division,  Compiled  Statutes, 
which  treats  of  courts  of  justice  belonging  to  the  judicial  system 
as  provided  for  the  Territory  of  Montana  by  act  of  Congress. 
To  properly  construe  this  statute  only  requires  to  look  at  the 
context,  at  its  own  terms,  and  at  some  other  provisions  of  the 
Code  of  Civil  Procedure.  The  first  section  of  the  Code  provides 
that  ''there  shall  be  ...  .  but  one  form  of  civil  action  for  the 
enforcement  or  protection  of  private  rights,  and  the  redress  or 
prevention  of  private  wrongs,  which  shall  be  the  same  at  law 
and  in  equity."  The  second  section  of  the  Code  of  Civil  Pro- 
cedure provides  that  ''in  such  action  the  party  complaining  shall 
be  known  as  the  plaintiff,  and  the  adverse  party  as  the  defend- 
ant.'* Here  the  terms  "  action  "  and  "  party  "  are  defined.  The 
term  "judge,"  as  used  in  section  547,  mpra,  occurs  many  times 
in  said  chapter.  In  the  next  section  (548)  it  is  provided  as  fol- 
lows: "A  judge  shall  not  act  as  attorney  or  counsel  in  a  court 
in  which  he  is  a  judge,  or  in  an  action  or  proceeding  removed 
therefrom  to  another  court  for  review,  or  in  any  action  or  pro- 
ceeding from  which  an  appeal  may  lie  in  his  own  court."  The 
term  "judge,"  in  section  547,  undoubtedly  refers  to  the  judge  of 
a  court  of  justice;  and  the  verb  "act,"  as  there  used,  refers  to 
the  exercise  of  judicial  functions  in  an  action  or  proceeding 
pending  therein. 

In  view  of  the  very  plain  and  expressive  terms  of  the  statute, 
that  "a  judge  shall  not  act  as  such  in  an  action  or  proceeding,'? 
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etc.j  we  are  of  opinion  that  the  statute  applies  to  a  judge  of  a 
court;  and  that  the  term  ''action  or  proceeding/'  used  in  said 
section,  refers  to  actions  and  proceedings  in  courts  of  justice,  as 
provided  for  in  the  Code  of  Civil  Procedure.  (§  1907,  Rev. 
Stats.  U.  S.;  Custer  County  v.  Yellawdone  CoufUy,  6  Mont  39.) 
And  it  seems  clear  to  us  that  this  statute  does  not  include  notaries 
public^  nor  apply  to  their  actions  in  taking  and  certifying  an 
acknowledgment  to  a  deed. 

Said  instructions  Nos.  7  and  8  were  properly  refused  by  the 
trial  court,  not  only  for  the  reasons  above  expressed,  but  for  the 
more  forcible  reason  that  Hauser  was  neither  shown  to  be  a 
party  to  the  deed  in  question,  nor  beneficially  interested  in  its 
execution  and  delivery.  If  the  deed  had  been  made  to  Hauser 
as  a  party  to  it,  or  had  even  been  made  for  his  use  and  benefit, 
and  the  acknowledgment  thereto  by  the  grantors  had  been  taken 
and  certified  by  Hauser's  nephew  and  attorney,  then  the  ques- 
tion raised  by  counsel  for  appellants  would  have  been  more 
pertinent. 

It  is  shown  by  the  evidence  and  findings  of  the  jury  that  the 
plaintiff  bank  had,  in  the  first  instance,  procured  the  sureties, 
Hauser  and  Floweree,  on  the  official  bond  fur  Roberts;  and  that 
the  bank  had  indemnified  these  sureties  against  loss  as  such; 
and  that  the  bank  was  the  party  in  interest  as  to  the  loss  by 
reason  of  recovery  against  the  sureties  on  said  official  bond; 
and  that  Roberts,  the  principal  on  the  bond,  knew  these  facts 
before  the  deed  was  executed.  The  jury  also  found  that  the 
consideration  for  tlie  conveyance  of  said  property  was  the  agree- 
ment that  Hauser  or  the  bank  would  pay  and  have  canceled 
said  judgment  against  Rolierts  for  $43,000^  and  the  Perkins 
mortgage  debt  of  $3,000,  and  that  this  was  done  by  the  plaint- 
iff bank.  Then,  who  was  the  party  beneficially  interested  in 
having  said  conveyance  made?  If  the  testimony  of  witnesses 
and  the  findings  of  the  jury  be  true,  then  Hauser  was  neither 
benefited  by  the  conveyance,  nor  would  he  have  suffered  loss 
by  the  withholding  thereof,  for  he  was  indemnified  by  the  bank 
against  loss  as  surety.  Looking  at  the  position  of  the  parties 
to  the  transact ii  n,  it  seems  plain  that  the  parties  benefited  by 
the  conveyance  were  the  bank  and  defendant  Roberts.  It  is 
true^  Hauser,  being  one  of  the  sureties  on  the  bond  and  the 
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president  of  the  bank,  took  an  interest  in  arranging  a  settlement 
which  was  finally  consummate. 

The  appellants  further  insist,  (1)  that  the  deed  in  controversy 
was  intended  as  a  mortgage,  and  should  have  been  so  construed ; 
(2)  that  said  deed  was  an  executory  contract  or  bond  to  convey 
the  land  in  question ;  (3)  that  the  deed  was  a  power  of  attorney 
to  Bullard  to  convey  the  land  in  controversy.  All  these  propo- 
sitions, as  applied  to  the  case  at  bar,  are  questions  of  fact. 
After  a  searching  trial  on  the  allegations  set  up  in  the  plead- 
ings, the  jury  found  that  the  deed  was  intended  as  an  absolute 
conveyance. 

It  is  therefore  adjudged  that  the  order  and  judgment  of  the 
court  below  be  affirmed,  with  costs. 

De  Witt,  J.,  concurs. 

Pii.VKE,  C.  J.,  did  not  sit  in  this  case,  having  been  trial  judge 
in  the  court  below. 


JUPOXBRTB  Nuxo  Pbo  Tuno  —  Amendment.  ^  A  Jadgment  entered  at  a  former  term 
may  be  amended  by  the  trial  court  by  inserting  the  plain tiff*8  true  name,  and 
may  be  entered  nunc  pro  tuno  oh  amended.  (Gases  of  Cotnanche  Mining  Co, 
T.  RunUey,  1  Mont  201 ;  Teri-it^try  y.  Clayton,  8  Mont.  1 ;  Keens  ▼.  Welsh,  8 
Mont.  805,  cited.) 

Bamx — InteresL  —  Under  section  1237,  fifth  division,  Compiled  Statutes,  proriding 
in  substance  that  creditors  shall  be  allowed  to  collect  and  reoeive  interest  on  any 
Judgment  from  the  day  of  entering  up  such  Judgment,  a  judgment  entered  nune 
pro  tuno  bears  interest  from  the  date  on  which  the  judgment  is  to  be  regarded 
as  entered. 

BuppLXXEifrABT  Pbogkbdxnos — Appealable  ordem,  —  An  order  denying  a  motion 
to  set  aside  an  order  for  an  examination  of  a  judgment  debtor  upon  proceedings 
supplementary  to  execution  is  an  appealable  order.  (Case  of  Sperling  y.  Calfte, 
7Mont.  614,  cited.) 

Baicb — VaU4ilty  of  proceedinge, — Wliere  no  judgment  had  been  entered  or  valid 
execution  issued  at  the  time  of  an  order  for  tbe  examination  of  a  defendant  on 
proceedings  supplementary  to  execution,  the  proceedings  are  irregular,  and  can- 
not be  onxed  by  the  subsequent  entry  of  a  judgment  nunc  pro  tunc. 

Appeal  from  First  Judicial  District^  Lewis  and  Clarke  County. 

Defendant's  motion  to  set  aside  the  order  for  his  examination 
on  proceedings  supplementary  to  execution  was  denied  by  Hunt^ 
J.,  who  ordered  judgment  nunc  pro  tunc  for  the  plaintiff* 
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A.  A.  Lathrop,  and  Walsh  &  Newman^  for  Appellant 

Until  judgment  was  formally  entered  of  record  no  valid  exe- 
cution could  issue,  and  no  supplementary  proceedings  oould  be 
brouglit  to  enforce  performance.  It  is  only  actual  final  judg- 
ments that  may  be  enforced  by  execution.  A  mere  order  for 
a  judgment,  although  judgment  may  afterwards  be  perfected 
tliereon,  will  not  authorize  the  issuing  of  execution.  (4  Wait's 
Practice,  §  2.)  **The  party  in  whose  favor  judgment  is  given 
may  at  any  time  within  six  years  after  the  entry  thereof  issue 
a  writ  of  execution  for  its  enforcement  .,..*'  (§  312,  Code 
Civ.  Proc.;  In  re  Cook,  77  Cal.  221.)  The  effect  of  a  judg- 
ment  entered  nunc  pro  tune,  as  of  a  former  date  to  that  of 
its  actual  entry,  is  said  to  be  retroactive  to  cure  defects  exist- 
ing because  of  the  absence  of  a  judgment  on  the  record.  The 
very  fact  that  courts  have  adopted  this  practice  proves  a  neces- 
sity for  it,  showing  that  an  existing  error  requires  a  cure.  As 
in  this  case,  as  appellant  urges,  there  being  no  judgment  of 
record,  no  valid  execution  could  be  issued;  an  execution  having 
been  issued,  its  life  spent,  and  the  paper  returned  to  the  files,  a 
dead  instrument  of  the  law,  the  nunc  pro  tune  judgment  could 
not  put  new  life  into  it;  that  it  made  a  valid  judgment  upon 
the  verdict  rendered  December  8,  1887,  is  not  necessary  to 
touch  upon  in  this  connection,  but  it  could  not  make  valid  past 
proeecflings.  Appellant  had  the  right  to  proceed  on  his  busi- 
ness until  respondent  had  his  judgment  properly  entered  of 
record ;  he  had  a  constitutional  right  to  refuse  to  recognize  an 
invalid  execution.  There  had  not  been  "due  process  of  law," 
and  he  could  not  be  bound  to  surrender  his  property  without 
its  full  fruition.  The  court  erred  in  ordering  that  judgment 
should  bear  interest  from  date  of  rendition  of  verdict.,  December 
8,  1887.  Section  1237,  General  Laws,  provides  that  creditors 
shall  be  allowed  interest  "on  any  judgment  rendered  before  any 
court  authorized  to  enter  up  the  same  from  the  day  of  entering 

up  such  judgment "     Common-law  judgments  did  not 

bear  interest.  This  provision  must  be  strictly  construed,  and 
the  judgment  creditor  can  only  be  benefited  to  the  extent  given 
by  strict  construction  of  the  statute.  {McLaughlin  v.  Doherbf, 
54  Cal.  519;  Gray  v.  Palmer,  28  Cal.  416.)     In  this  case  when 


1890.]  Barbeb  v.  Bbiscob.  343 

was  the  judgment  actually  entered  on  the  judgment  book? 
November  21,  1889.  No  retroaotive  retiospect  nunc  pro  tunc 
judgment  oould  cause  this  judgment  to  be  actually  entered  on 
the  judgment  book  prior  to  November  21,  1889. 

McCutcheon  &  Mclniyre,  for  Res^iondent. 

Appellant  has  once  before  appealed  this  case  to  the  Supreme 
Court.  {Barber  v.  Briscoe^  8  Mout.  214.)  To  have  done  so  he 
must  have  acted  upon  the  assumption  that  judgment  was  duly 
rendered  and  entered.  It  therefore  does  not  lie  in  his  mouth 
to  say  that  this  assumption  of  his  was  incorrect;  he  is  estopped 
from  asserting  the  contrary.  The  maxim  allegana  oontraria 
non  ed  atuliendus  is  directly  applicable  to  his  present  conten- 
tion. (1  Herman  on  Estoppel,  &§  13,  14;  ChaqueUe  v.  Ortety 
W  Cal.  600;  Bigelow  on  Estoppel  [3d.  ed.],  pp.  601,  603.) 
But  if  this  be  not  so,  and  final  judgment  was  not  had  in  this 
action  on  the  vertlict  of  December  8,  1887,  until  November  21, 
1889,  then  we  submit  that  no  appeal  lies  from  the  orders  com<- 
plained  of  by  appellant.  Such  orders  are  not  included  in  those 
from  which  an  appeal  will  lie  under  the  statute.  (Comp.  Stats. 
174,  §  421,  subd.  2.)  The  second  appeal  herein  is  from  the 
order  of  November  21,  1889,  ordering  judgment  in  this  action 
nunc  pro  tunc.  It  will  be  observed  that  this  order  is  based 
entirely  upon  the  records  of  the  case,  and  was  for  the  purpose 
of  correcting  an  evident  misprision  of  the  clerk  of  the  court  in 
not  entering  judgment  as  he  was  ordered  to  do,  and  as  the  stat- 
ute required  him  to  do.  (Comp.  Stats.  138,  §  302.)  That  this 
order  was  correct  we  call  the  attention  of  the  court  to  the  fol- 
lowing authorities :  Comaiiclie  Mining  Co.  v.  Rundeyj  1  Montw 
205 ;  Tenitory  v.  Clayton^  8  Mout.  16 ;  Keene  v.  PFe&A,  8  Mont. 
306;  Freeman  on  Judgments  (3d.  ed.),  §§  56,  61,  64;  Howell 
V.  Morkm,  78  111.  162;  Mays  v.  HasseU,  4  Stewt.  &  P.  222; 
24  Am.  Dec.  750;  Adams  v.  Higgim,  23  Fla.  13;  Di^eyfus  v. 
TiympkinBj  67  Cal.  339.  Respondent  is  entitled  to  statutory 
interest  on  this  judgment.  A  judgment  entered  nunc  pro  tunc 
must  be  everywhere  received  and  enforced  in  the  same  manner 
and  to  the  same  extent  as  though  entered  at  the  proper  time. 
It  makes  the  judgment  of  the  same  effect  as  if  the  defects  on 
account  of  which  it  was  amended  had  never  existed.    (Freeman 
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on  Judgments  [3cl.  ed.],  §  67;  Adams  v.  Biggins,  mpra,) 
Plaintiff  is  entitled  bj  statute  to  interest  on  his  judgment,  and 
the  negligence  of  the  proper  officer  of  the  court  to  perform  the 
duty  devolved  on  him  by  law  cannot  prejudice  his  rights.  A 
further  effect  of  the  entry  of  the  judgment  nunc  pro  turic  is  to 
validate  the  execution,  and  necessarily  the  proceedings  based 
thereon,  previously  issued  in  the  case,  especially  where  rights 
of  third  parties  have  not  intervened,  as  in  the  case  at  bar. 
(Freeman  on  Judgments  [3d.  ed.],  §  67;  Adams  v.  lEggms^ 
supra.) 

BiiAEE,  C.  J. — The  complaint  in  this  action  contained  the 
name  of  "Sumner  J.  Barber ''  as  the  plaintiff,  but  the  summons 
described  him  as  "Samuel  J.  Barber,''  and  notified  the  defendant 
of  the  amount  sought  to  be  recovered  "  upon  a  certain  promissory 
note  made  and  executed  by  said  defendant  on  the  twenty-fourth 
day  of  July,  1885,  at  Kane  Station,  Idaho  Territory."  At  the 
trial,  upon  the  eighth  day  of  December,  1887,  the  jury  returned 
a  verdict  for  the  plaintiff,  who  is  styled  "  Sumner  J.  Barber." 
After  the  record  of  the  verdict,  the  following  entry  appears: 
"Thereupon  it  is  ordered  that  judgment  be  entered  accordingly. 
Defendant,  by  counsel,  excepts  to  the  rendition  of  judgment, 
and  gives  notice  of  intention  to  appeal."  An  alias  execution 
was  issued  May  27,  1889,  which  recited  that  Samuel  J.  Barber 
recovered  a  judgment  December  8, 1887,  against  John  O.  Briscoe, 
and  that  "the  judgment  roll  in  the  action  in  which  such  judg- 
ment was  ordered  is  filed  in  the  clerk's  office,  ....  and  the 
said  judgment  was  docketed  in  said  clerk's  office."  The  return 
of  the  sheriff  shows  that  he  has  been  unable  to  find  any  property 
of  Briscoe. 

Afterwards  an  affidavit  of  the  attorney  of  "  Samuel  J.  Barber" 
was  filed  in  the  court  below,  which  stated  "that  on  the  eighth 
day  of  December,  1887,  the  plaintiff  recovered  a  judgment  in 
said  action  in  said  court  against  the  defendant,  John  O.  Briscoe, 
....  which  judgment  was  duly  enters  d  and  docketed  in  the 
office  of  the  clerk  of  said  court ;  .  .  .  .  that  there  now  remains 
unpaid  on  said  judgment  the  whole  amount  thereof."  Upon 
tho«e  and  other  recitals,  the  judge  of  the  court  below  n)ade  an 
order,  November  2,  1889,  for  the  examination  of  said  Briscoe, 
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nnder  the  provisions  of  the  Code  of  Civil  Procedure  oonoeming 
proceedings  supplementary  to  execution. 

A  motion  was  filed  November  13,  1889,  by  said  Briscoe  to  set 
aside  the  foregoing  order.  Upon  the  following  day  the  plaintiff 
moved  the  court  '^  to  amend  the  judgment  and  all  subsequent 
proceedings  in  said  cause  by  inserting  plaintiff's  true  name, 
'Sumner  J.  Barber'  in  lieu  of 'Samuel  J.  Barber.'''  The  court 
overruled  the  first  and  sustained  the  last  motion  November  20^ 
1889. 

On  the  succeeding  day,  on  motion  of  the  plaintiff,  this  order 
was  made  in  the  court  below:  ''It  is  ordered  that  judgment  be 
entered  herein  as  of  the  eighth  day  of  December,  A.  D.  1887, 
on  the  verdict  rendered  herein  on  the  said  eighth  day  of  Decem- 
ber, A.  D.  1887,  for  the  sum  of  two  thousand  one  hundred  and 
forty-seven  and  sixty  one-hundredths  dollars  ($2,147.60),  and 
oosts  of  suit;  and  that  said  judgment  bear  interest  at  the  rate  of 
ten  per  cent  per  annum  from  the  said  eighth  day  of  December, 
A.  D.  1887."  In  pursuance  of  this  order,  a  formal  judgment 
nunc  pro  tunc  was  entered  on  the  aforesaid  verdict  in  accordance 
therewith.  Up  to  this  time  no  other  proceedings  had  been  had 
in  the  matter  excepting  those  which  have  been  mentioned  in  this 
statement  of  the  facts. 

The  action  of  the  court  below  in  authorizing  the  amendment 
by  inserting  the  true  name  of  the  plaintiff  in  the  papers,  and  the 
entry  of  the  judgment  7iunc  pro  iunc^  is  upheld  by  the  decisions 
of  this  court,  and  will  not  be  further  discussed.  {Comanche 
Mining  Co,  v.  Bumtei/y  1  Mont.  201 ;  Terriiory  v.  Clayton^  8 
Mont.  1 ;  Keene  v.  Welsh,  8  Mont.  305.) 

The  contention  of  the  appellant  is  that  the  court  erred  in  its 
order  that  the  judgment  should  bear  interest  from  the  eighth 
day  of  December,  1887.  The  statute  provides  that  "creditors 
shall  be  allowed  to  collect  and  receive  interest  ....  on  any 
judgment  rendered  before  any  court  or  magistrate  authorized  to 
enter  upon  the  same,  witliin  the  Territory,  from  the  day  of  enter- 
ing up  such  judgment  until  satisfaction  of  the  same  be  made." 
(Comp.  Stats,  div.  5,  §  1237.)  It  is  admitted  that  judgments 
at  common  law  did  not  bear  interest,  and  that  this  statute  must 
be  construed  strictly.  What  was  the  effect  of  the  entry  of  the 
judgment  nunc  pro  tunc  upon  the  day  from  which  interest  can 
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be  collected  by  the  respondent?  In  Tapley  y.  OoodseRf  122 
Mass.  183,  Chief  Justice  Gray  says:  '^The  technical  difficulty 
of  holding  the  judgment  to  be  binding  as  of  a  date  before  it 
aetually  existed  is  no  greater  than  has  always  attended  every 
judgment  rendered  nunc  pro  tu/nc,  and  eveiy  judgment  which 
took  effect  by  l^al  relation  at  an  earlier  day  than  that  at  which 
it  was  actually  entered.  As  Lord  Mansfield  was  accustomed  to 
observe,  fictions  of  law  can  never  be  contradicted  so  as  to  defeat 

the  ends  and  purposes  for  which  they  were  invented In 

the  case  at  bar,  the  judgment,  having  been  legally  rendered  as 
of  the  former  term,  has  the  same  operation  for  all  purposes 
neeessary  to  make  it  effectual,  as  if  it  had  been  then  actually 
entered.''  Mr.  Freeman  states  the  law  in  the  following  terms: 
'^The  entry  of  judgments  or  decrees  nufiepro  tunc  is  intended  to 
be  in  furtherance  of  justice.  It  will  not  be  ordered  so  as  to 
affect  third  persons  who  have  acquired  rights  without  notice  of 
the  rendition  of  any  judgment.''  {Wells  v.  CHesekCy  27  Minn. 
478 ;  Auerbach  v.  Gieseke,  40  Minn.  262.)  No  question  of  this 
kind  arises  in  this  case.  Mr.  Freeman  proceeds :  '^  With  the 
exception  pointed  out  in  the  above  section,  a  judgment  entered 
nunc  pro  tunc  must  be  everywhere  received  and  enforced  in  the 
same  manner,  and  to  the  same  extent  as  though  entered  at  the 
proper  time."    (Freeman  on  Judgments,  §§  66,  67.) 

The  case  of  Fwgua  v.  Cairidj  Minor,  170,  which  was  decided 
in  1823  by  the  Supreme  Court  of  Alabama,  seems  to  be  in  point. 
The  facts  are  not  fully  reported,  and  we  use  this  qualified  lan- 
guage. It  appears  that  this  was  an  action  upon  a  promissory 
note;  that  a  default  was  taken  at  one  term,  and  that  at  the  next 
a  judgment  nunc  pro  tunc  was  entered,  which  included  interest 
A  writ  of  error  was  prosecuted,  and  the  question  under  con- 
sideration was  not  presented,  but  the  opinion  treats  the  right  to 
recover  the  interest  as  a  matter  of  course,  although  the  mode  of 
computation,  according  to  the  tenor  of  the  note,  was  adjudged 
erroneous. 

The  application  of  these  principles  requires  us  to  determine 
that  the  'May  of  entering  up"  the  judgment,  which  is  specified 
in  the  statute  regulating  the  rates  of  interest  in  Montana,  is  the 
time  which  is  finally  fixed  by  the  courts  therefor.  Whai  it  was 
ordered  that  judgment  should  be  entered  for  the  principal  sum 
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Bpon  the  eighth  day  of  December^  1887,  the  statutory  iutereBt 
followed  as  a  legal  consequence. 

It  is  insisted  that  the  court  erred  in  denying  the  motion  to 
set  aside  the  order  for  the  examination  of  the  appellant  in  the 
proceeiliDgs  which  have  been  detailed.  The  respondent  sug- 
gests that  no  appeal  can  be  taken  in  this  matter,  if  the  appellant 
is  correct  in  his  position  that  no  judgment  was  in  force  when 
these  proceedings  were  initiated.  We  are  obliged  to  review  the 
case  as  it  appears  in  the  record,  and  the  respondent  invoked  the 
action  of  the  court,  and  stated  in  his  affidavit  the  facts  which 
conferred  jurisdiction,  and  caused  the  order  to  be  made.  He 
has  obtained  a  ruling  in  his  favor,  and  cannot  complain  of 
its  legitimate  results,  and  the  order  before  us  is  appealable, 
(McCuiiough  v.  Qarkf  41  Cal.  298;  Hagerman  y.  Tong  Lee,  12 
Nev.  334.    See,  also,  Sperling  v,  Cfat/fee,  7  Mont.  514.) 

The  chapter  of  the  Code  of  Civil  Procedure  relating  to  "pro- 
ceedings supplementary  to  execution"  provides  that  '^  after  issu- 
ing an  execution  against  property,  and  upon  proof  by  affidavit 
by  a  party  or  otherwise,  to  the  satisfaction  of  the  court,  or  a 
judge  thereof,  that  any  judgment  debtor  has  property  which  he 
unjustly  refuses  to  apply  towards  the  satisfaction  of  the  judg- 
ment, such  court  or  judge  may,  by  an  order,  require  the  judg- 
ment debtor  to  appear  at  a  specified  time  and  place,  before  such 
judge  or  referee  appointed  by  him,  to  answer  concerning  the 
same.'*  (Code  Civ.  Proc.  §  351.)  Under  this  statute,  and  the 
circumstances  which  have  been  narrated,  the  above  order  was 
made.  When  the  appellant  filed  his  motion,  do  judgment  had 
been  entered  in  the  action,  no  valid  execution  had  been  issued 
and  returned,  and  Briscoe  was  not  a  judgment  debtor.  Before 
passing  upon  this  motion,  the  court,  upon  the  application  of  the 
respondent,  ordered  that  the  judgment  should  be  entered  nuno 
pro  time.  Did  this  action  render  the  proceedings  legal  and  regu- 
lar? The  general  principles  of  law,  which  are  given  by  the 
authorities,  do  not  contain  any  exceptions,  and  it  it  claimed  that 
the  judgment  which  was  actually  entered  cured  all  the  defects 
which  have  been  pointed  out.  The  court  below  was  convinced 
by  this  argument,  and  acted  accordingly. 

We  think  that  a  different  doctrine  is  applicable  and  decisive 
of  this  question.    In  Earl  v.  SkUeSy  93  lud.  178,  the  court  says: 
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**To  reach  the  funds  of  the  judgment  debtor  in  the  hands  of 
third  parties^  the  affidavit  and  proof  must  conform  substantially 
to  the  requirements  of  the  statute.     This  proceeding  is  a  remedy 

extraordinary  in  character Hence  the  statute,  among 

other  things,  requires  the  affidavit  to  show  that  the  judgment 
debtor  has  property  which  he  unjustly  refuses  to  apply  towards 
the  satisfaction  of  the  judgment.^  ....  In  this  regard  the  affi- 
davit and  proof  are  wholly  wanting.  ....  For  these  reasons, 
we  are  of  the  opinion  that  appellants  failed  to  make  a  case,  either 
by  their  affidavit  or  proof." 

In  Wegman  v.  OuldSf  44  Barb.  403,  the  court  says:  "In 
order  to  sustain  this  action,  the  plaintiff  is  bound  to  show,  not 
only  the  judgment,  but  also  an  execution  from  a  court  having 
the  right  to  issue  it,  and  that  the  same  was  delivered  to  the 
sheriff  of  the  proper  oounty,  and  by  him  returned  unsatisfied. 
Without  each  and  all  of  these  being  proved,  the  judge  had  no 
jurisdiction  to  entertain  proceedings  supplementary  to  execu- 
tion  "    (See,  also,  Flint  v.  Webb,  25  Minn.  263;  Lynch 

v.  Johnson,  48  N.  Y.  33;  Adams  v.  Hacked,  7  Cal.  201;  Byrd 
V.  Badger,  1  McAll.  443;  Pacific  Bank  v.  Robinson,  67  Cal. 
622;  40  Am.  Rep.  142;  Sperling  v.  Calfee,  supra.) 

The  cases  show  that  these  proceedings  were  intended  as  a  sub- 
stitute for  the  creditors'  bill  as  formerly  used  in  chancery.     The 
court  says,  in  Pa4iific  Bank  v.  Robinson,  supra:  "After  a  judg- 
ment creditor  had  exhausted  his  remedy  at  law,  by  the  issuance 
o{  2l  fi^ri  facias,  which  was  returned  nulla  bona,  he  had  the  right 
to  invoke  the  jurisdiction  of  a  court  of  equity  to  aid  him,  upon 
the  principle  of  compelling  a  discovery  of  assets,  tangible  or 
intangible,  and  applying  them  to  satisfying  his  execution."    The 
matters  in  which  the  informality  or  irregularity  of  process  is 
involved  cannot  be  cured  by  the  entry  of  a  judgment  nunc  pro 
tunc,  but  the  question  to  be  decided  is  of  the  gravest  importance 
—  the  jurisdiction  of  the  court.     We  have  seen  that  the  practice, 
both  in  chancery  and  under  the  statute,  required  the  existence 
of  certain  facts  to  obtain  similar  relief.     The  jurisdiction  of  the 
court  below  to  make  this  order  depended  upon  the  circumstances 
which  could  then  be  proved,  and  could  not  be  controlled  by  a 
judgment  given  subsequently.     The  motion  to  set  aside  the 
order  should  have  been  sustained. 
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It  18  therefore  adjudged  that  the  cause  be  remanded,  with 
directions  to  set  aside  the  order  made  upon  the  second  day  of 
November,  1889,  and  that  the  judgment  entered  nunc  pro  tuno, 
upon  the  eighth  day  of  December,  1887,  be  affirmed,  with  costs. 

Habwood,  J.,  and  De  Witt,  J.,  concur. 


PIERCE,  Rbspondent,  v.  TEN  EYCK,  Appellant. 

TAXmsasBXP — DMSoluiion  —  Acoouniing.  —  Wliere  one  of  two  eqnal  partners  col- 
leots  a  private  debt  of  his  copartner,  giving  bim  no  credit  therefor,  and  uhcs  it 
in  the  firm  bosineBS,  he  is  liable  to  his  copartner  for  one  half  of  such  debt, 
fhough  he  has  sold  to  him  his  entire  interest  in  the  firm  business  and  partner- 
ship property. 

Bajcb — Ihiigoluiion  by  purchnM  of  intrrestt --Where  one  partner  contribnted  a 
greater  share  to  the  firm  than  the  other,  which  it  was  agreed  should  be  deducted 
upon  a  dissolution,  and  subsequently  terminates  the  partnernhip  by  a  pnrchHse 
of  the  other's  interest,  without  reservation  of  any  demands,  he  cannot  recover 
the  snm  so  oontribnted  in  excess,  as  the  purchase  operated  as  a  relinquishment 
of  such  a  claim. 

Bamb — Purchase  of  interegt — Negligence,  —  Where  It  appeared  in  the  case  at  bar 
that  the  purchasing  partner  voluntarily  bought  his  copartner's  interest  when  he 
feared  the  books  were  wrong  and  had  not  been  properly  kept,  and  afterwards  dis- 
covered that  he  had  paid  a  greater  snm  for  such  interest  than  he  would  have  done 
had  he  known  the  true  condition  of  the  books.  Hfld,  that  he  could  not  recover 
■Qch  excess  firom  the  selling  partner,  having  been  negligent  in  purchasing  upon 
the  showing  of  books  which  he  believed  to  be  erroneous. 

BMX^—Acoouniing —  Contracts  hetxoeeit  paHnen,  —In  the  case  at  bar  it  was  agreed 
between  the  plaintiiT  and  defendant,  who  wore  partners,  that  during  the  absence 
of  the  defendant,  who  was  to  leave  the  business  for  three  months,  the  firm  should 
be  credited  with  fifty  dollars  per  monUi  to  compensate  for  defendant's  loss  of 
time.  No  such  credit  was  ever  given.  Held^  that  plaintiff's  claim  for  his  share 
of  snob  credit  was  extinguished  by  the  purchase  of  defendant's  interest. 

Appeal  from  Mrd  Judicial  IHsbnct,  J^eraon  County. 

The  testimony  was  taken  before  a  referee,  who  found  the 
plaintiff  entitled  to  judgment  for  the  sum  of  $1,131.02.  Judg- 
ment was  rendered  in  accordance  with  the  report  of  the  referee, 
and  defendant's  motion  for  a  new  trial  was  overruled  by  Mo 

COKNELL,  C.  J. 

O.  0.  Freeman,  M.  8.  Ounn,  and  MeOortneU  &  Clayberg,  for 
Appellant. 

The  purchase  by  plaintiff  of  defendant's  interest  in  the  copart- 
nership was  made  with  full  knowledge  that  there  were  omissions 
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in  the  books,  and  with  absolute  knowledge  of  the  errors  and 
omissions  in  the  particular  items  upon  which  he  recovered  in 
this  action.  Plaintiff's  own  testimony  shows  that  he  knew  the 
books  were  wrong,  especially  in  regard  to  those  items  upon  whioh 
judgment  was  awarded  in  this  action,  and  therefore  he  was  placed 
upon  his  notice,  and  it  was  his  duty  to  have  made  an  investiga- 
tion of  the  books,  or  had  it  done  for  him,  and  as  he  did  not,  bnt 
bought  defendant's  interest  for  a  specific  sum  with  this  knowl- 
edge, he  cannot  now  claim  fraud  by  reason  of  misrepresentations 
by  defendant,  or  of  the  incorrectness  of  the  books  themselves. 
(Parsons  v.  Hughes^  9  Paige,  691 ;  (yDell  v.  Rogers^  44  Wis, 
181;  2  Parsons  on  Contracts,  772;  Adams  v.  Sage,  28  N.  Y. 
103.)  Even  though  it  were  true  that  plaintiff  had  no  notice  of 
the  fraud,  so  long  as  he  could  have  ascertained  the  true  condition 
of  the  books  with  ordinary  diligence,  he  cannot  now  be  allowed 
to  set  up  fraud.  It  is  well  settled  that  where  there  are  misrepre- 
sentations, and  the  truth  can  be  ascertained  with  ordinary  dili- 
gence, no  action  lies.  {Long  v.  Warren^  68  N.  Y.  426 ;  Tollman 
V,  Green,  3  Sand.  437 ;  SmWi  v.  Countryman^  30  N.  Y.  681 ; 
Slaughter's  Adm'r  v.  GersoUy  13  Wall.  383;  2  Parsons  on  Con- 
tracts, 773,  and  note;  Mna  Ins.  Co.  v.  Reed,  33  Ohio  St.  292; 
Fulton  V.  Hood,  34  Pa.  St.  365;  75  Am.  Dec.  664;  Gailing  v. 
Newell,  9  lud.  572;  Bigelow  on  Fraud,  66;  Mayhew  v.  Phoenix 
Ins.  Co.  23  Mich.  105;  Foley  v.  CowgiU,  5  Blatchf.  18;  32  Am. 
Dec  49;  Salem  India  Rubber  Co.  v.  Adams,  23  Pick.  256.) 
The  element  which  is  lacking  in  this  case  to  make  the  misrepre- 
sentations actionable,  if  they  were  misrepresentations,  is  that 
they  were  not  relied  on  nor  acted  upon  by  plaintiff.  The  agree- 
ment between  the  partners,  in  relation  to  the  excess  contributed  by 
Pierce,  was  that  in  case  of  a  dissolution  and  accounting,  Pierce's 
excess  should  be  deducted  before  a  division  of  the  resources,  bat 
that  there  was  no  dissolution  and  accounting  as  anticipated  by 
the  agreement,  but  merely  the  purchase  of  defendant's  interest, 
whatever  it  was,  and  plaintiff  in  fact  received  the  whole  of  his 
excess.  The  plaintiff  was  not  entitled  to  recover  the  seventy- 
five  dollars  defendant  agreed  to  allow  during  his  absence  in  the 
East,  because  this  account  was  canceled  and  extinguished  in  the 
agreement  of  dissolution  and  purchase.  {Murdoch  v.  Mddhop, 
26  Iowa,  213;  Norman  v.  Hudleston,  64  111.  11.) 
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Massena  BuUard,  for  BespondeDt. 

It  is  allied  bj  the  plaintiff,  and  not  denied  bj  the  defendant, 
that  under  the  partnership  agreenrient  it  was  the  duty  of  the 
defendant  to  keep  the  books  of  accounts  of  said  firm.  The  items 
oomplained  of  by  the  plaintiff  did  not  appear  in  the  books ;  the 
Hubble  items  were  not  credited  to  the  plaintiff's  account.  The 
«xoe0B  in  the  investment  was  not  credited  to  the  plaintiff's 
•eoounty  and  the  amount  agreed  upon  during  the  absence  of  the 
defendant  did  not  appear.  It  is  alleged  by  the  plaintiff,  and 
established  by  the  proof,  that  if  the  plaintiff  had  been  informed  of 
the  true  condition  of  the  partnership,  he  would  never  have  made 
his  purchase,  and  he  would  never  have  paid  the  defendant  any- 
thing for  his  interest  in  the  partnership.  We  take  it  to  be  a  selfi* 
evident  proposition  that  in  a  case  like  this,  when  one  partntf 
is  in  chaige  of  the  books,  and  the  other,  as  shown  by  the  testis 
mony,  has  nothing  to  do  with  reference  to  keeping  the  books, 
nor  has  any  knowledge  of  lx>ok-keeping,  hut  relies  upon  hie 
partner  in  that  behalf,  it  is  the  duty  of  the  mau  who  keeps  the 
books  to  keep  them  accurately,  and  when  he  turns  them  over  to 
his  partner  that  is. of  itself  a  sufficient  representation  as  to  the 
earreetness,  and  particularly  as  to  the  honesty  of  the  entries  ia 
the  books;  and  the  partner  to  whom  such  representation  is  made 
has  the  right  to  rely  upon  that  representation.  (  2  Lindley  on 
Partnership,  486 ;  Smith  v.  SmUhy  30  Vt.  139.)  ''  If  the  fraud 
be  such  that  had  it  not  been  practiced,  the  contract  would  not 
liave  been  made  or  the  transaction  completed,  then  it  is  material 
to  it;  but  if  it  could  be  shown  or  made  probable  that  the  same 
thing  would  have  been  done  by  the  parties  in  the  same  way,  if 
the  fraud  had  not  been  practiced,  it  cannot  be  deemed  material.'^ 
(2  Panons  on  Contracte,  770.) 

BIjAKE,  C.  J. — Pierce  brought  this  action  to  recover  certain 
amounts  which  he  alleged  had  been  collected  by  Ten  Eyck  when 
tbey  were  copartners,  and  not  entered  upon  the  books  of  the  firm, 
or  accounted  for.  A  referee  was  appointed  to  take  the  testimony, 
and  his  findings  were  adopted  by  the  court.  It  appears  that  the 
copartnership  continued  from  the  fifteenth  day  of  Septembef*| 
1882,  until  the  eighteenth  day  of  March,  1886,  when  Pierce 
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''  purchaaed  the  said  defendant's  interest  in  said  partnership  and 
in  the  property,  and  resources  and  assets  belonging  thereto,  pay- 
ing the  said  defendant  for  his  said  interest  the  sum  of  $4,000.'' 
Tlie  judgment  consists  of  three  items,  which  will  be  considered 
in  their  order,  in  the  report  of  the  referee. 

One  Hubble  was  indebted  to  Pierce,  personally,  before  the 
formation  of  the  copartnership,  in  the  sum  of  $422.50,  which 
was  received  by  Ten  Eyck  in  tlie  year  1883,  and  not  placed  to 
the  credit  of  Pierce  upon  the  books.  The  entries  regarding  this 
amount  indicate  clearly  that  it  was  not  appropriated  by  the 
appellant  to  his  individual  use,  but  became  a  part  of  the  assets 
of  the  firm.  The  account  of  Hubble  shows  that  there  has  been 
placed  to  his  credit  the  sum  of  $300,  which  is  followed  by  the 
remark :  '^  Debtor  to  Pierce/'  Hubble  was  in  the  employ  of 
the  firm,  and  one  Locker,  through  a  cattle  trade  with  the  parties^ 
paid  a  debt  to  Hubble,  who  had  another  credit  in  the  sum  of 
$122.50.  Wliile  the  books  are  not  accurate  in  these  mattersy 
they  do  not  establish  the  right  of  Pierce  to  the  whole  amount 
This  sum  of  $422.50  did  not  lawfully  constitute  any  part  of  the 
property  of  the  firm,  and  the  purchase  by  Pierce  of  the  interest 
of  Ten  Eyck  did  not  embrace  or  settle  the  account  But  Ten 
Eyck,  as  a  copartner,  actually  had  the  benefit  of  one  half  of  the 
amount,  which  had  been  credited  to  Hubble;  and  the  respondent 
should  have  a  judgment  therefor. 

Pierce  contributed  to  the  firm  the  sum  of  $387.52  in  excess 
of  his  share;  and  it  was  agreed  that  u]K>n  the  dissolution  of  the 
copartnership  this  amount  should  be  first  deducted  from  the 
assets,  and  that  the  remainder  should  be  divided  equally  be- 
tween the  parties.  This  is  the  second  item  of  the  account  for 
which  the  respondent  recovered  judgment.  There  was  no  con* 
tract  in  writing  which  defines  the  rights  of  the  copartners,  and 
the  evils  which  generally  ensue  under  these  conditions  attend 
the  parties.  The  sale  by  Ten  Eyck  to  Pierce  of  his  entire  inter- 
est in  the  property  of  the  firm  worked  a  dissolution.  {Rogen 
V.  Nichols  J  20  Tex.  719.)  But  we  are  of  the  opinion  that  the 
agreement  did  not  contemplate  a  termination  of  the  partnership 
in  this  way,  and  that  Pierce,  by  his  new  bargain  with  Ten  Eyck, 
which  was  a  purchase  without  any  reservation  of  demands,  relin- 
quished all  claims  of  this  class. 
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The  respondent  testified  before  the  referee  that  he  feared  there 
"was  something  wrong;  that  he  did  not  believe  the  books  were 
properly  kept;  and  that  he  had  discovered  some  mistakes.  The 
errors  of  which  he  chiefly  complains  are  the  omissions  of  Ten 
Eyck,  who  was  the  book-keeper,  to  make  entries  pertaining  to 
the  business.  Pierce  could  have  investigated  thoroughly  the 
books,  with  the  aid  of  experts,  if  necessary,  and  ascertained  every 
fact  therein  concerning  the  affairs  of  the  firm.  Instead  of  pur« 
suing  the  couree  which  was  dictated  by  wisdom,  when  his  mind 
was  swayed  by  suspicion  of  the  conduct  of  Ten  Eyck,  he  pur- 
chased voluntarily  the  interest  of  his  partner.  The  referee  finds 
''that  the  books  were  in  a  condition  to  mislead  the  plaintiff^,  and 
that,  by  reason  of  defendant's  failure  to  give  to  plaintiff  his 
proper  credits,  plaintiff  was  misled,  and  plaintiff  did  pay  a 
greater  sum  for  defendant's  interest  than  he  would  have  paid  if 
he  had  known  the  true  condition  of  the  books."  This  comprises 
a  fair  statement  of  the  excuse  which  has  been  pleaded  by  the 
respondent  to  justify  his  negligence  in  the  exercise  of  ordinary 
diligence.  We  confess  that  we  cannot  perceive  any  grounds  on 
which  Pierce  is  entitled  to  recover  the  amount  of  this  excess  from 
Ten  Eyck.  Mr.  Justice  Field,  in  Slaughter's  Adm'r  v.  Gerson,  13 
Wall.  383,  lays  down  the  law  in  one  sentence :  "  A  court  of  equity 
will  not  undertake,  any  more  than  a  court  of  law,  to  relieve  a  party 
from  the  consequences  of  his  own  inattention  and  carelessness." 

Judgment  was  entered  against  the  appellant  for  the  sum  of 
$75,  through  the  following  finding  of  the  referee:  "That  it  was 
agreed  between  plaintiff  and  defendant  that  during  an  absence 
of  defendant,  while  out  of  the  Territory  for  three  months, 
between  December,  1883,  and  April,  1884,  the  firm  should  be 
credited  with  $50  per  month  to  compensate  for  defendant's  loss 
of  time;  that  no  such  credit  was  ever  given."  This  demand  is 
governed  by  the  views  which  have  been  expressed  in  respect  to 
the  preceding  item.  When  Ten  Eyck  was  absent,  it  was  the 
duty  of  the  person  in  charge  of  the  book,  under  the  direct  com- 
mand of  Pierc^,  to  put  in  black  and  white  the  figures  referring 
to  this  agreement.  We  cannot  understand  why  the  appellant  is 
to  be  held  responsible  for  this  omission,  or  why  the  respondent 
did  not  look  after  the  business  in  which  he  was  an  equal  partner. 
The  claim  must  meet  the  fate  of  its  predecessor. 

Vol.  el— SS. 
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It  is  therefore  adjudged  that  the  judgment  be  reversed,  with 
costs,  and  that  the  cause  be  remanded,  with  directions  to  the 
court  below  to  enter  a  judgment  for  the  plaintiff  for  the  sum  of 
$211.25,  and  interest  thereon  from  the  twenty-third  daj  of 
February,  A.  D*  1888, 

Habwood,  J.,  and  De  Witt,  J.,  concur. 


9  864 

16  449 
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CHADWICK  BT  AL.,  Respondents,  v,  TATEM  et  ai.^ 

Appellants. 


Wills -^Teaiamentary  difipofiHon— Rt^oeation.—ln  the  case  %%  bar  the  testator 
dbvifled  to  his  wife  all  of  the  penonal  estate  aud  one  half  of  all  miuiog  propertj. 
After  the  making  of  the  will  he  executed  with  hU  wife  a  deed  in  escrow  of  oer- 
tain  mining  property,  with  a  contract  for  its  dLlivery  upon  the  pdyment  of  tba 
specified  purobase  price.  After  the  death  of  the  testator,  and  before  tlie  expira- 
tion of  the  contract,  the  grantee  uf  the  deed  made  the  necessary  payment  and 
received  the  deed.  Beld,  thut  nnder  stctions  4til  and  468  of  the  Pn^batJ  Practice 
Act,  providing  in  substance  tl^at  an  agreem*  nt  by  a  testator  for  tlie  sale  of  prop* 
erty  disposed  of  by  will  previously  made  dties  not  revoke  such  disposal,  but  the 
property  passes  by  the  will,  subject  to  specific  ix^rformance  againbt  the  devisees, 
and  that  a  conveyance  or  other  act  of  a  tistutor,  by  which  his  interest  in  a  thing 
previounly  disposed  of  by  his  will  is  altered,  but  not  wholly  divested,  is  not  a 
revocation,  the  execution  of  the  detd  aud  contract  did  not  amount  to  a  divesti- 
ture of  the  title  of  the  testator,  but  tliac  the  title  pasiied  to  the  deviciees,  subject 
to  the  conditions  so  placed  upon  it,  and  the  divesUture  was  oonsummaled  upcft 
the  performance  of  the  condition  aud  the  second  delivery. 

DowsM^ Stututes —  R^eals,  ezprest  and  vnpli  d.  —  No  portion  of  "an  act  oonoem- 
ing  dower,"  enacted  by  the  ninth  leginlative  assembly  of  1876,  is  embraced  in 
any  section  of  the  Revised  Statutes  of  1879,  and  ia  therefore  not  expressly 
repealed  by  section  B,  chapter  Ixx.  of  the  Bevini'd  Statutes,  providing  that  **all 
acts  of  the  legislative  assembly  passed  prior  to  the  tweiity-ftrst  day  of  February, 
1879.  or  on  said  day.  any  portion  of  which  is  embraced  in  any  section  of  said  oodi- 
fication,  are  hereby  repealed,"  and  **  that  all  acts  of  the  legislative  assembly  paused 
prior  to  or  on  said  last-named  day,  no  part  of  whi<>h  ai-e  embraced  in  said  eudifica- 
tion,  shall  not  be  affected  or  chsngtd  by  its  enactment,"  but  is  in  full  force,  and 
has  not  been  repealed  by  implication  by  reason  of  its  omission  from  tlie  Bevised 
Statutes  of  1879  and  the  Ckimpiled  Statutes  of  18K7. 

Bams — ^Ifcrton.— Where  the  widow  has  taken  lands  devised  to  her  under  the  pr<K 
visions  of  the  will,  she  is  barred  from  claiming  dower  by  sections  6  and  7  of  Mud 
act  concerning  dower,  which  provide  in  sulwtance,  tliat  every  devise  of  lands 
shall  be  in  lieu  of  dower,  unless  within  one  year  after  the  probate  of  tlte  will  she 
elect  to  renounce  such  devise  and  take  her  dower  therein. 

ComruNiiT  Pbopxrtt.  —  A  widow  who  has  taken  by  virtue  of  the  wiU  more  than 
one  half  of  the  whole  estate  cannot  claim  any  part  of  the  other  half  on  the 
ground  that  the  whole  estate  was  community  property,  under  section  551  of  the 
Probate  Practice  Act,  providing  that  upon  the  death  of  the  husband  one  half  of 
the  community  property  goes  to  the  surviving  wife,  and  the  other  half  is  subject 
to  the  testamontary  disposition  of  the  husband* 
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Appeal  fi'om  Fird  Judicial  District,  Lewis  and  Clarke  County. 

Judgment  on  the  pleadings  in  favor  of  the  plaintiffs  was 
reudered  by  McConnell,  C.  J. 

J.  C  Robinson,  and  Massena  BuUard,  for  Appellants. 

The  property  in  question  at  the  time  of  the  death  of  the  tes- 
tator was  not  a  part  of  his  real  property,  but  was  personalty, 
and  the  widow  was,  under  the  will,  entitled  to  the  whole  of  it. 
We  claim  this  on  the  principle  of  law  that  the  estate  was  by 
the  said  deed  taken  out  of  the  operation  of  the  will  as  to  the 
realty,  and  that  the  deed  operated  as  a  revocation  of  the  will 
to  the  extent  of  the  property  included  in  the  deed.  The  rule 
is  well  settled  that  deeds  of  this  kind — escrows — ordinarily  take 
effect  at  the  time  of  the  second  delivery,  that  is,  when  the  con- 
dition is  performed  upon  which  they  are  to  be  delivered ;  but  in 
case  of  the  death  of  the  grantor,  and  in  other  cases,  after  the 
first  delivery,  as  it  is  called,  and  before  the  second,  the  title 
passes  at  the  time  of  the  first — relates  back  to  that  time  and 
is  effectual  from  the  first  delivery.  (3  Washburn  on  Real 
Property,  273;  Buggies  v.  Lawson,  13  Johns.  285;  7  Am.  Dec. 
375;  Shirley  v.  Ayers,  14  Ohio,  307;  45  Am.  Dec.  546 ;  Fosl^ 
V.  Mansfield,  3  Met.  412;  37  Am.  Dec.  154,  and  note;  Wheel- 
Wright  v.  Whedwright,  2  Mass.  447 ;  3  Am.  Dec.  66 ;  Jfote/l  v. 
HaJtch,  9  Mass.  307 ;  6  Am.  Dec.  67 ;  J(mes  v.  Jm^y  6  Conn.  1 1 ; 
16  Am.  Dec.  35,  and  note;  GUmoi^e  v.  Whiteskles,  Dud.  Eq.  14; 
31  Am.  Dec.  567;  Jackson  v.  Rowland,  6  Wend.  666;  22  Am. 
Dec.  559;  SUUe  Bank  v.  Evans,  3  Green,  155;  28  Am.  Dec. 
400,  and  note;  Hathatoay  v.  Payne,  34  N.  Y.  106;  Brown  v. 
Austin,  Zb  Barb.  360;  Wellborn  v.  Weaver,  17  Ga.  267;  63 
Am.  Dec.  241;  Calhoun  Co,  v.  American  Emigrant  Co.  93 
U.  S.  127;  3  Redfield  on  Wills,  305.)  Section  461  of  the 
Probate  Practice  Act  relative  to  wills  refers  to  contracts  to 
convey,  and  has  no  application  to  the  case  at  bar  whatever. 
Nowhere  in  any  law  or  theory  of  contracts  to  convey  can  a 
question  of  this  kind  arise;  such  a  case  is  not  to  be  found  in 
all  the  text-books  of  reports.  In  this  case  there  was  nothing 
for  the  grantor  to  do;  the  deed  was  fully  executed  so  far  as 
it  lay  in  the  power  of  the  grantor  to  execute  it,  and  was  subject 
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to  become  inoperative  only  by  the  failure  of  the  grantee  to  per- 
form his  part,  and  the  grantor  was  bound  to  wait  the  action  of 
the  grantee  named  in  the  deed,  and  as  soon  as  he  acted — per- 
formed his  condition  — the  deed  took  effect  at  the  date  of  its  first 
delivery.  It  was  in  no  sense  a  contract  to  convey.  Under  sec- 
tion 463  of  the  same  act  we  claim  that  if  there  was  any  effect 
produced  as  the  property  by  the  deed  at  all,  it  wholly  divested 
it,  and  it  cannot  be  claimed  that  the  escrow  did  not  have  any 
effect  on  the  status  of  the  property.  In  the  absence  of  these 
sections  of  our  statute  there  would  be  no  question  as  to  the 
effect  of  the  escrow  on  the  property  devised — that  the  will 
would  be  revoked  pro  iaixio^  and  the  devisees  would  not  take 
it.  We  hold  that  the  title  to  the  property  was  wholly  divested, 
and,  if  so,  the  judgment  of  the  District  Court  was  wrong. 
(1  Williams  on  Executors,  241,  et  seq.;  Moore  y,  Burroics, 
34  Barb.  173;  Adams  v.  Grem,  34  Barb.  176;  Schroeppd 
V.  Hopper y  40  Barb.  425;  McNaxigkton  v.  MeNaughionj  41 
Barb.  50;  Bi-ush  v.  Brushy  11  Ohio,  287;  Beck  y.  McGiUis, 

9  Barb.  35-49 ;  Adams  v.  Mlnne,  7  Paige,  97 ;  Pond  v.  Bei^gh^ 

10  Paige,  148;  Vandemark  v.  Vandemark,  26  Barb.  416-418; 
Brown  v.  Brown,  16  Barb.  569;  2  Am.  Lead.  Cas.  Hare  & 
W,  [5th  ed.],  530-537,  et  seq.;  Ooulson  v.  Holmes^  5  Sawy. 
279;  1  Jarman  on  Wills  [5th  ed.],  162;  1  Redfield  on  Wills, 
pp.  340,  341,  and  notes.)  Section  464  of  the  statute  as  to 
wills  has  no  application  to  this  case,  in  that  the  deed  — 
escrow — was  wholly  inconsistent  with  the  testamentary  disposi- 
tion of  the  property  by  the  will,  and  was  a  revocation  thereof 
as  to  this  property.  There  was  such  an  alteration  in  the  con- 
dition of  the  estate  so  inconsistent  with  the  provisions  of  the 
will  as  to  be  a  revocation.  As  to  the  question  presented  for  the 
election  of  the  widow,  we  hold  that  the  ruling  of  the  court  ¥ras 
wrong  on  that.  The  doctrine  of  election  cannot  be  invoked 
in  this  case.  (§  1,  Leading  Cases  in  the  American  Law  of  Real 
Property,  359,  and  cases  cited.)  In  the  absence  of  a  statute 
providing  otherwise,  the  intent  mu'st  be  clear.  {(Xark  v.  Chiffiihy 
4  Iowa,  4u5;  HigginboUiam  v.  CdnitoeU,  8  Gratt.  83;  56  Am. 
Dec.  130;  Smith  v.  Kniskem^  4  Johns.  Ch.  9;  Sanfard  v.  Jack- 
son, 10  Paige,  266 ;  Douglas  v.  Feay,  1  W.  Va.  26 ;  Kelly  v. 
Stinson,  8   Blackf.  387;   Ailing  y.   Chaifield,  42   Conn.  276; 
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Gordon  v.  Stevens,  2  Hill  Ch.  46 ;  27  Am.  Dec.  445.)  The 
duty  to  elect  must  be  expressed  in  the  will.  (Perry  v.  Peiryman, 
19  Mo.  469;  Bryant  v.  McOune,  49  Mo.  546;  Booth  v.  Stebbim, 
47  Miss.  161;  Blunt  v.  Gee^  5  Call,  481.)  If  the  provisions 
in  the  will  are  inconsistent  with  dower,  then  an  election  may 
be  compelled.  {McCuIloiigh  v.  Allen,  3  Yates,  10;  Kennedy  v. 
NedroWf  1  Dall.  415.)  The  provisions  in  the  will  are  not  to  bo 
held  in  lieu  of  dower  unless  the  bequest  is  so  repugnant  to  the 
claim  of  dower  that  the  two  cannot  stand  together.  (Tobitis 
V.  Ketchum,  32  N.  Y.  319;  Leuns  v.  SmUh,  9  N.  Y.  502; 
51  Am.  Eep.  706 ;  Bvll  v.  Church,  5  Hill,  206 ;  Jackson  v. 
ChurchUly  7  Cowen,  287;  17  Am.  Dec.  514;  Savage  v.  Bum- 
ham,  17  N.  Y.  562;  Laslier  v.  Lasher,  13  Barb.  106 ;  Tooke  v. 
Hardeman,  7  Ga.  20;  Fuller  v.  Yates,  8  Paige,  325;  Adsit  v. 
AdsU,  2  Johns.  Ch.  448;  7  Am.  Dec.  539;  Sample  v.  Sample, 
2  Yates,  433,  489;  Havens  v.  Havens,  1  Sand.  Ch.  324;  Sanford 
V.  Jackson,  10  Paige,  266 ;  Coiriell  v.  Ham,  2  Iowa,  552 ;  Stewart 
V.  Stewart,  31  N.  J.  Eq.  398 ;  Cain  v.  Qim,  23  Iowa,  31 ;  2 
Redfield  on  Wills,  352,  353,  354,  355,  et  seq.,  and  notes  11  and 
16.)  There  is  no  election  under  a  will  when  its  provisions  and 
dower  can  take  effect  together.  {Herbert  v.  Wren,  7  Crauch, 
370;  Baxter  v.  Bowyer,  19  Ohio  St.  490.)  The  facts  in  this 
case  do  not  constitute  an  election.  (Price  v.  Woodtoard,  43 
Mo.  247;  Anderson^s  Appeal,  36  Pa.  St.  476;  Bradfords  v. 
Kents,  43  Pa.  St.  474;  MiUikin  v.  WeUiver,  37  Ohio  St.  460.) 
The  Probate  Practice  Act  of  Montana  provides  that  "upon 
the  death  of  the  husband,  one  half  of  the  community  property 
goes  to  the  surviving  wife  and  the  other  half  is  subject  to  the 
testamentary  disposition  of  the  husband.  (§  551,  second  div. 
Comp.  Stats.  Mont.)  The  statutes  having  referred  to  commu- 
nity property,  and  provided  for  its  distribution,  it  is  the  duty  of 
the  court  to  give  effect  to  the  provision  —  to  give  some  meaning 
to  the  words  that  are  employed,  if  it  can  be  done.  While  our 
statute  does  not  expressly  determine  what  shall  be  community 
property,  it  mentions  and  disposes  of  it.  When  we  go  to  the 
statutes  where  community  property  is  defined,  we  find  that  it 
includes  the  pn^fits  of  all  the  effects  of  which  the  husband  has 
the  administration  and  enjoyment,  either  of  right  or  in  fact,  of 
the  proceeds  of  the  reciprocal  industry  and  labor  of  both  hus« 
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band  and  wife,  and  estates  which  they  may  acquire  during  the 
marriage,  either  by  donations  made  jointly  with  them  both,  or 
by  purchase,  or  in  any  other  similar  way,  even  although  the 
purchase  be  only  in  the  name  of  one  of  the  two  and  not  of 
both.  (3  Am.  &  Eng.  Encycl.  of  Law,  350 ;  Oooke  v.  Bremcmd^ 
27  Tex.  457;  86  Am.  Dec.  626,  and  authorities  there  cited.) 

Hedges  &  Miller ^  and  OarpenUr^  Buck  &  HmU^  for  Respondents. 

The  money  paid  for  mining  property  described  in  the  deed 
should  pass  to  the  beneficiaries  named  in  the  will,  who  would 
have  been  entitled  to  the  said  property  if  the  money  had  not 
been  paid.  There  was  an  agreement  between  testator  and 
Broadwater  that  a  sale  should  be  made  if  Broadwater  elected  to 
buy.  The  deed  was  deposited  in  escrow  as  a  convenient  method 
for  carrying  the  agreement  into  effect.  Until  Broadwater  indi- 
cated his  election  to  purchase,  by  depositing  the  money,  title, 
and  seisin,  every  right  to  the  property,  excepting  only  Broad- 
water's right  to  prospect  for  a  limited  time,  remained  in  the  tes- 
tator and  his  devisees.  A  deed,  however,  will  not  be  permitted 
to  take  effect  by  relation  to  the  injury  of  rights  of  third  parties; 
surely  not  when  the  rights  given  by  a  will  are  confirmed  by 
statute.  (Jackson  v.  Bard,  4  Johns.  234;  4  Am.  Dec.  267; 
Jackson  V.  Bull,  1  Johns.  Cas.  90;  HaJthaway  v.  Paynty  34 
N.  Y.  92;  Riiggles  v.  LatosoUy  13  Johns.  285;  7  Am.  Dec.  375; 
Shirley  v.  Ayers,  14  Ohio,  307;  45  Am.  Dec.  546.)  Prior  to 
1830  it  was  the  universal  rule  that  if  after  the  devise  of  real 
estate  the  testator  contacted  to  sell  the  same,  such  contract 
wrought  a  revocation  of  the  devise,  and  a  conversion  of  the  real 
jnto  personal  property,  for  the  purpose  of  distribution.  In 
1830  the  harshness  of  this  rule  was  obviated  in  New  York 
by  an  enactment  (2  N.  Y.  Rev.  Stats,  p.  64,  §  45)  similar  in 
substauce  to  the  provisions  of  section  461  of  the  Probate  Prao- 
tice  Act  of  Montana.  This  statute  changed  in  New  York  the 
rule  as  to  the  equitable  conversion  of  the  subject  of  the  devise 
by  a  covenant  or  agreement  to  sell  the  same.  (  Adams  v.  ^Vinne, 
7  Paige,  101;  Vandemark  v.  Vandemark,  26  Barb.  416;  Lang- 
don  V.  Astor,  16  N.  Y.  9;  Beck  v.  MoGUlis,  9  Barb.  63;  4 
Kent  [marg.  p.],  532,  533;  Knight  v.   Weaihenvax,  7  Paig^ 
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184.)  Sections  462,  463,  and  464,  at  page  384  of  the  Compiled 
Statutes  of  Montana,  are  the  same  as  sections  46,  47,  and  48  of 
2  Revised  Statutes  of  New  York,  page  64,  and  these  sections 
dispose  of  the  whole  doctrine  of  implied  revocation.  (Ddafield 
V.  Parish,  25  N.  Y.  9,  99 ;  2  RedBeld's  Surrogate  Reports,  460.) 
The  delusion  in  Knight  v.  Weathenoax  was  made  after  a  full 
consideration  of  section  48  of  the  New  York  Revised  Statutes^ 
which  is  substantially  the  same  as  said  section  464,  Compiled 
Statutes  of  Montana.  The  statute  was  adopted  in  Montana 
with  the  meaning  which  had  been  given  to  it  in  New  York. 
The  contract  to  sell  the  mining  property  is  not  inconsistent  with 
the  terms  and  nature  of  the  testamentary  disposition  thereof. 
The  only  case  where  the  alteration  of  a  testator's  interest  in  real 
property  has  been  held  to  be  a  revocation  of  a  previous  devise, 
is  where  the  testator  actually  conveyed  the  property  during  his 
lifetime,  and  took  back  a  bond  and  mortgage  in  payment  there- 
for. This  was  deemed  to  be  a  complete  change  and  divestment 
during  the  lifetime  of  the  testator,  and  inconsistent  with  the 
terms  of  the  devise.  {Brovon  v.  Brovm,  16  Barb.  572;  Adams 
V.  Winney  7  Paige,  97;  Beck  v.  McGiUis,  9  Barb.  55.)  To  pro- 
duce a  full  revocation  his  property  must  be  wholly  divested. 
{MaJHer  of  Dawd,  58  How.  Pr.  109.) 

The  widow,  Norma  D.  Chadwick,  has  no  dower  interest  in 
the  testator's  estate.  The  "act  concerning  dower/'  passed  in 
Montana  in  1876,  was  in  force  at  the  time  of  the  testator's 
death.  (See  Laws  of  1876,  p.  63.)  It  has  never  been  expressly 
repealed.  It  has  not  l)een  repealed  by  implication  so  far  as  the 
statutes  of  Montana  have  any  effect :  (1)  Because  no  act  incon- 
sistent with;  or  repugnant  to  it,  has  been  subsequently  passed. 
(2)  Because  no  part  of  said  act  is  embraced  or  contained  in  a 
subsequent  codification  or  compilation  of  the  Montana  statutes. 
(See  Repeal  Provisions  of  Rev.  Stats.  1879,  p.  671;  Repeal  Pro- 
visions of  Comp.  Stats.  1887,  p.  1235.)  These  repeal  provis- 
ions are  a  copy  of  the  United  States  repeal  provisions  (see  U.  S. 
Rev.  Stats.  §  5596),  and  have  been  construed  in  the  following 
cases,  to  wit:  United  Slates  v.  Bovsen,  100  U.  S.  513;  Arthur 
V.  Dodge,  101  U.  S.  36 ;  Cambria  Irm  Co.  v.  AMmm,  118  U.  S. 
67.  By  section  7  of  said  act  the  widow  takes  the  devise  in  lieu 
of  dower^  unless  within  a  year  she  files  in  the  Probate  Court  a 
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written  renunciation  of  the  devise.  She  now  claims  the  devise, 
and  has  never  renounced  it,  and  therefore  the  defendant,  Norma 
D.  Chadwick,  has  no  right  to  dower.  There  is  no  such  thing 
as  '' community  property''  under  the  laws  of  Montana.  Com- 
munity property  is  defined  neither  by  the  common  law  nor  by 
any  Montana  statute,  and  is  simply  referred  to  in  sections  120, 
140,  549,  550,  and  551  of  the  Probate  Practice  Act.  The  seo- 
tions  of  the  Montana  statutes  in  which  the  words  ^'community 
property"  occur  are  somewhat  similar  to  certain  sections  oon- 
cerning  community  property  in  the  California  statutes,  and 
through  carelessness  crept  into  our  statutes  when  parts  of  the 
California  ''act  defining  the  rights  of  husband  and  wife''  and 
parts  of  the  Probate  Act  of  California  were  brought  to  Montana. 
The  Montana  legislature  having  failed  to  declare  what  ''com- 
munity property"  is,  or  to  provide  for  its  creation  or  existence, 
the  court  may  not  supply  omissions  in  the  statutes.  (Endlich 
on  Statutes,  §§  19,  22;  Holmes  v.  Service^  80  Eng.  Com.  Law 
fiep.  293;  CSic^e^a  Appeal,  56  Mich.  244.)  Nor  may  a  con- 
jectural meaning  be  given  by  the  court.  {Oummonw.  v.  Bafik 
of  Pennsylvania,  3  Watts  &  S.  173,  177;  State  v.  Partlow,  91 
N.  C.  550;  49  Am.  Rep.  652;  Ward  v.  Ward,  37  Tex.  389; 
McConvUl  V.  Mayor  etc.  Jersey  City,  39  N.  J.  L.  38 ;  Endlich  on 
Statutes,  §  24.) 

Harwood,  J. — In  this  action  there  is  no  controversy  as  to 
the  facts.  The  questions  involved  which  demand  our  consider- 
ation relate  to  the  construction  of  a  will,  and  the  proper  distri- 
bution to  the  devisees  thereunder,  according  to  the  terms  of  the 
will  and  the  law  governing.  In  September,  1885,  Walter  F. 
Chadwick  died  in  the  city  of  Helena,  in  Montana  Territory, 
where  he  had  long  been  a  resident.  The  deceased  left  a  last 
will  and  testament,  bearing  date  April  6,  1882,  whereby  he 
appointed  the  appellants,  Benjamin  H.  Tatem,  John  C.  Curtin, 
and  William  C.  Bailey,  executors  thereof.  This  will  was  duly 
admitted  to  probate,  and  the  executors  entered  upon  the  duties 
of  its  execution.  By  the  terms  of  his  will  the  testator  devised 
to  his  wife,  Norma  D.  Chadwick,  all  of  the  personal  estate  of 
testator  after  paying  his  debts,  and  an  undivided  two  thirds  of 
all  real  estate  of  which  the  testator  died  seised,  excepting  there- 
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from  "all  mining  property,  either  quartz  leads  or  lodes,  or  placer 
ground^  or  fire-clay  lands,  with  water  rights  and  mill  sites/' 
Of  the  said  mining  property,  quartz  leads  or  lodes,  placer 
ground,  fire-clay  lands,  together  with  water  rights  and  mill 
sites,  the  testator  devised  to  his  said  wife  one  undivided  half^ 
and  the  other  half  thereof  he  devised  to  the  respondents,  to  be 
distributed  to  them  in  share  and  share  alike.  Afler  the  execu- 
tion of  said  will,  and  on  the  twentieth  day  of  January,  A.  D. 
1885,  the  testator,  and  his  wife.  Norma  D.,  joining  with  lam, 
made  and  executeil  a  deed  of  conveyance  of  certain  mining  prop- 
erty described  therein,  then,  and  at  the  time  of  making  said  will, 
owned  by  the  testator,  to  one  Charles  A.  Broadwater,  grantee. 
The  consideration  named  in  said  deed  was  $37,500.  At  the 
time  of  executing  said  deed  a  certain  contract  or  memoranda 
referring  to  the  same  wsx^  made  and  signed  and  acknowledged 
by  said  Walter  F.  Chadwick  and  his  wife.  Norma  D.,  and  said 
Charles  A.  Broadwater,  which  provides  as  follows:  "The  en- 
closed deed  of  the  following  described  property,  viz.  [here  fol- 
lows a  description  of  the  property  set  forth  in  the  deed];  also  a 
contract  for  the  conveyance  of  the  Sixty-ninth  lode,  and  another 
contract  for  the  conveyance  of  the  Little  Sampson  lode — all 
of  said  property  being  more  jiarticularly  described  in  said  deed 
— is  hereby  placed  in  escrow  in  the  Montana  National  Bank. 
If  Charles  A,  Broadwater  shall  place  to  the  credit  of  Walter 
F.  Chadwick,  to  the  creilit  of  his  heirs,  administrators,  or 
assigns,  the  full  sum  of  $33,750  on  or  before  the  first  day  of 
September,  A.  D.  1885,  then  and  in  that  case  the  Montana 
National  Bank  is  aiitliorized  to  deliver  the  enclosed  deed  to 
Charles  A.  Broadwater  or  his  order.  In  case  the  said  Charles 
A.  Broadwater  shall  not  place,  or  cause  to  be  placed,  to  the 
credit  of  said  Walter  F.  Chadwick,  his  heirs,  administrators,  or 
assigns,  the  sum  of  $33,750  in  said  Montana  National  Bank  on 
or  before  the  first  day  of  September,  A.  D.  1885,  the  bank  is 
hereby  authorized  to  deliver  the  said  deed  to  Walter  F.  Chad- 
wick or  his  order,  his  heirs  or  assigns.  It  is  further  agreed  that 
no  ore  excavated  by  said  Broadwater  on  or  from  said  premises 
between  the  date  hereof  and  the  said  first  day  of  September,  or 
until  the  payment  of  the  sum  above  specified,  shall  be  removed 
from  the  dump  of  said  property ;  and  that,  in  case  of  failure  to 
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pay  said  sam  at  the  time  specified,  the  same,  and  all  moneys  paid 
by  the  said  Broadwater  to  said  Chadwick,  shall  become  forfeited, 
and  said  Chadwick  may  retain  the  same  as  liquidated  damages; 
and  said  second  party  shall  not  create  any  liens  on  said  property. 
It  is  further  agreed  that  said  Chadwick  will  clear  the  said  prem- 
ises of  and  from  any  and  all  encumbrance,  if  any  there  be,  now 
existing  and  of  record,  done,  caused,  or  suffered  by  him.'' 

Another  contract  was  made  at  the  same  time,  and  in  reference 
to  the  same  transaction,  signed  by  the  testator,  Walter  F.  Chad- 
wick, and  said  Charles  A.  Broadwater,  which  provides  as  fol- 
lows: ^'That  said  parties  of  the  first  part  [Chadwick  and  wife], 
for  and  in  consideration  of  the  sum  of  (33,750  to  them  in  hand 
paid  by  the  second  party,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  for  certain  other  considerations  mentioned  and  ex- 
pressed in  an  escrow  agreement  deposited  with  a  certain  deed  of 
conveyance  in  the  Montana  National  Bank  of  Helena,  of  the 
following  described  property,  situate  in  Ten-Mile  unorganized 
mining  district,  in  the  county  and  Territory  aforesaid,  viz. 
[here  follows  a  description  of  the  property  described  in  the 
deed];  all  of  which  property  and  premises  are  particularly  de- 
acribed  in  said  deed,  which  bears  even  date  herewith,  the  same 
having  been  as  aforesaid  executed  by  said  first  parties  to  said 
Broadwater,  and  which  said  deed  is  to  become  effective  on  the 
compliance  with  the  conditions  expressed  in  said  escrow  agree- 
ment by  said  second  party.  Now,  therefore,  the  said  first  parties 
hereby  agree  to  and  with  said  second  party  that,  upon  compli- 
ance with  and  the  fulfillment  of  the  conditions  named  and  ex- 
pressed in  said  escrow  agreement  to  be  done  and  performed  by 
said  second  party,  the  said  deed  so  deposited  shall  be  delivered 
to  said  second  party,  and  the  title  to  said  property  and  the  prem- 
ises therein  described  shall  be  and  become  absolute  in  said  second 
party,  his  heirs,  etc.,  according  to  the  covenants  and  provisions 
in  said  deed  contained." 

The  said  deed  and  contracts  were  placed  by  the  parties  thereto 
in  the  custody  of  the  said  Montana  National  Bank,  to  be  dis- 
posed of  according  to  the  conditions  set  forth  in  said  contracts. 
The  transaction  and  the  papers  remained  in  this  condition  until 
near  the  time  for  the  fulfillment  or  forfeiture  on  the  part  of 
Broadwater,  when,  on  the  18th  of  August,  1885,  said  Walter  F. 
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Chachvick  and  Broadwater  entered  into  a  third  agreement  in 
writing  respecting  the  transaction.  The  effect  of  this  third 
agreement  was  to  reduce  the  sum  to  be  paid  on  the  final  taking 
up  of  said  deed  by  Broadwater  from  the  sum  of  $33,750  to  the 
sum  of  $22,500,  and  to  extend  the  time  within  which  Broad- 
water might  pay  said  last-mentioned  sum  from  the  first  day  of 
September,  1885,  to  the  first  day  of  January,  1886.  While  the 
transaction  remained  in  this  state,  and  on  the  twenty-eighth  day 
of  September,  1885,  the  said  Walter  F.  Chadwick  died,  leaving 
his  last  will  and  testament,  with  the  provisions  aforesaid ;  and 
thereafter,  on  the  thirty-first  day  of  December,  A.  D.  1885,  the 
said  Broadwater  deposited  in  the  said  Montana  National  Bank, 
and  paid  to  said  executors  the  said  sum  of  $22,500,  in  fulfillment 
of  the  conditions  of  said  transaction  on  his  part;  and  thereupon 
said  bank  delivered  to  said  Broadwater  said  deed.  Now  a  con- 
tention has  arisen  between  the  executors  and  Norma  D.  Chad- 
wick,  the  appellants,  on  the  one  side,  and  the  other  devisees, 
respondents,  on  the  other,  as  to  the  proper  distribution  of  said 
sum  of  money  arising  from  said  sale  of  mining  property,  under 
said  will.  The  appellants  claim  that  this  entire  fund  should  go 
to  the  widow.  Norma  D,,  under  the  provisions  of  the  will  giv- 
ing her  the  personal  property ;  while  the  respondents  contend 
that  this  fund  should  be  distribute<l  as  provided  under  the  will 
for  the  division  and  distribution  of  said  mining  property,  of 
which  they  claim  the  testator  died  the  owner;  that  is,  one  half 
thereof  to  the  widow,  Norma  D.,  and  the  other  half  thereof  to 
the  other  devisees  in  equal  shares. 

In  the  absence  of  statutory  provisions  the  solution  of  this 
question  would  be  attended  with  much  difficulty.  There  are, 
how^ever,  statutory  provisions  which  have  a  bearing  upon  this 
contention,  and  these  provisions  command  the  first  consideration 
by  the  court.  The  statute  of  this  State  in  reference  to  the  exe- 
cution and  revocation  of  wills,  at  sections  461  and  463,  Probate 
Practice  Act,  provides  as  follows:  "Sec.  461.  An  agreement 
made  by  a  testator  for  the  sale  or  transfer  of  property  disposed 
of  by  a  will  previously  made  does  not  revoke  such  disposal,  but 
the  property  passes  by  the  will,  subject  to  the  same  remedies  on 
the  testator's  agreement  for  a  specific  performance,  or  otherwise, 
against  the  devisees  or  legatees,  as  might  be  had  against  the  tes- 
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tator's  successors,  if  the  same  had  passed  by  saooession/'  ^'Sec 
463.  A  coDveyance,  settlenieut,  or  other  act  of  a  testator  by 
which  his  interest  iu  a  thing  previously  disposed  of  by  his  will  is 
altered^  but  not  wholly  divested,  is  not  a  revocation,  but  the  will 
passes  the  property  which  would  otherwise  devolve  by  saooea- 
sion/'  If  the  transaction  between  the  testator  and  Broadwater 
only  amounted  to  an  agreement  for  the  sale  or  transfer  of  the  said 
miuiug  property,  then  the  position  taken  by  appellants  cannot 
be  sustained.  Again,  if  the  transaction  in  question  amounted, 
in  the  language  of  the  statute,  to  "a  conveyance,  settlement,  or 
other  act  of  the  testator,  by  which  his  interest  in  the  thing  previ- 
ously disposed  of  by  his  will  is  altered,  but  not  wholly  divested/' 
the  position  taken  cannot  be  sustained. 

The  question  is,  did  the  transaction  amount  to  a  complete 
divestiture  of  the  title  by  the  testator?  We  think  not.  Where 
was  the  title  to  this  property  while  Broadwater  had  the  option 
to  purchase?  Can  it  be  said  it  was  vested  in  Broadwater?  The 
deed  lay  as  a  dormant  instrument  in  the  custody  of  the  bank, 
without  efficacy  as  a  conveyance,  until  a  certain  condition  was 
performed  by  Broadwater,  and  a  delivery  of  the  deed  was  made 
to  him  by  the  bank.  The  conditions  were  such  that,  if  Broad- 
water did  nothing,  the  title  remained  iu  the  testator,  and  passed 
by  his  will  to  the  devisees ;  but,  if  he  performed  the  conditions^ 
that  is,  paid  the  sum  of  $22,500  within  a  certain  time,  and 
obtained  from  the  bank  a  delivery  of  the  deed,  tlien  the  title 
thereby  passed  to  him.  It  is  frequently  asserted  by  the  decis- 
ions of  courts,  and  by  eminent  authorities,  going  back  as  far  as 
Lord  Coke,  that  the  general  rule  is  that  an  instrument  delivered 
iu  escrow  takes  effect  only  on  the  performance  of  the  conditions 
and  the  second  delivery,  and  is  not  oi>erative  until  the  couditions 
are  performed  and  the  second  delivery  is  made.  This  doctrine 
is  decisive  of  the  question  under  consideration.  If  the  deed  is 
inoperative  until  the  performance  of  the  conditions,  it  follows 
that  the  estate  is  '*  not  wholly  divested,"  and  passes  by  the  terms 
of  the  will. 

In  answer  to  this  line  of  reasoning,  counsel  for  ap]>e1Iants 
invoke  the  aid  of  autliorities  where  it  is  held  that  to  preveut 
injustice,  or  to  preveut  the  defeat  of  the  plain  intention  of  the 
parties,  courts  of  equity  will  allow  the  second  delivery  of  the 
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escrow  to  take  effect  by  relation  from  the  time  of  the  first  deliv- 
ery. Let  this  be  granted,  and  does  not  tlie  pro])ositi()n  carry 
with  it  the  conclusion  that  the  act  which  rtonsu inmates  the 
divestiture  is  the  performance  of  the  condition  and  the  second 
delivery?  And  this  second  delivery  may  be  given  so  great  a 
force  as  to  be  allowed  to  relate  back  in  its  effect  to  the  first. 
But  this  doctrine  of  relation ,  which  in  some  of  the  decisions  is 
called  a  ''fiction/'  is  the  exception  to  the  rule  applying  to  escrow 
instruments,  and  bot  the  general  rule. 

It  is  contended,  also,  by  appellants,  that  if  the  title  remained 
in  the  testator  until  the  conditions  were  performed  and  the 
second  delivery  was  made,  the  testator  having  died  some  months 
before  the  second  delivery,  the  effect  is  that  the  title  remained 
in  the  deceased  until  the  condition  was  performed,  and  then 
passed  from  him  to  Broadwater,  which  is  not  consonant  with 
reason,  or  with  the  rules  of  law;  that  if  the  testator  died  seised 
of  said  mining  property,  September  28,  1885,  and  the  title  did 
not  pass  to  Broadwater  until  the  second  delivery,  December  31, 
1885,  the  title  passed  from  the  deceased  on  the  latter  date,  which 
could  not  be,  as  the  title  could  not  remain  in  the  deceased  dur- 
ing the  period  from  September  28  to  December  31,  1885,  and 
then  pass  from  him  to  Broadwater.  Hence  the  title  had  to  pass, 
if  at  all,  from  the  first  delivery.  This  position  will  not  stand 
the  test  of  legal  rules  and  reason.  When  the  testator  died,  his 
will  became  operative,  and  by  virtue  of  the  will  and  the  law  the 
title  passed  to  the  devisees,  subject  to  such  conditions  as  the  tes- 
tator had  placed  upon  it  in  his  transaction  with  Broadwater. 
(Comp.  Stats.  [Prob.  Prac.  Act]  §§  461 ,  463.)  The  testator  had 
not  only  made  a  will  touching  the  property  in  question,  but  he 
had  placed  other  conditions  upon  it,  by  virtue  of  which  it  might 
or  might  not  pass  away  from  him  or  his  devisees.  The  law 
joins  these  two  provisions  together,  and  provides  that  both  shall 
have  effect  upon  the  property.  Tlie  will  passes  the  property  to 
the  devisees,  subject  to  the  conditions.  The  conditions  being 
fulfilled,  the  act  of  the  testator  carries  the  title  away  from  the 
devisees  to  another.  This  conforms  to  the  statute  quoted  supra. 
These  provisions  were  evidently  enacted  to  change  a  rule  of  long 
standing,  by  which,  if  real  property  be  devised,  and  after  the 
execution  of  the  will,  the  testator  makes  a  contract  to  sell  the 
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same;  ihifl  was  construed  as  a  revocation  of  the  will  as  to  snch 
property,  and  the  further  rule  that  such  a  transaction  wrought 
a  conversion  of  such  property  from  real  to  personal  estate.  We 
are  of  opinion  that  the  case  at  bar  is  controlled  by  the  statute. 
Chancellor  Walworth,  in  the  case  of  Knight  v.  Weailierwax,  7 
Paige,  182,  places  this  construction  upon  a  similar  statute  exist- 
ing in  New  York.  He  had  to  view  the  same  question  here 
under  consideration,  and  he  says:  "  Wiiether  the  two  lots  were 
to  be  considered  as  real  or  personal  estate  after  the  making  of  the 
agreement  to  sell  the  same,  tlie  interest  of  the  testatrix  therein 
passes  to  the  objects  of  her  bounty,  as  specified  in  the  first  clause 
of  her  will,  in  the  same  manner  as  if  that  agreement  had  nol 
been  made;  subject  to  the  complainaut's  right  to  a  specific  per- 
formance of  the  contract,  upon  payment  of  the  purchase  money 
and  interest,  according  to  the  terms  of  his  agreement." 

We  will  now  consider  the  two  remaining  questions  brought 
up  for  our  determination  by  this  aj>peal.  First.  The  appel- 
lants claim  that  said  *'  Norma  D.  Chadwick  is  entitled,  in  addi- 
tion to  the  legacies  and  bequests  in  her  behalf  contained  in  said 
will,  to  a  dower  interest  of,  in,  and  to  all  lands  and  real  property 
of  which  the  said  Walter  F.  Chadwick  died  seised,  which  dower 
interest  should  first  be  carved  out  of  said  real  estate,  prior  to 
the  distribution  thereof  to  the  devisees  in  said  will."  Secojid, 
That  all  property  mentioned  in  the  said  will  was  at  the  death  of 
the  testator  "community  property,"  and  by  reason  thereof  said 
wife,  Norma  D.,  was  entitled  to  one  half  of  all  of  said  prop- 
erty, in  addition  to  the  proj)erty  devised  to  her  by  said  will. 
Here  are  two  claims  put  fortii,  predicjited  upon  the  proposition 
that,  under  the  law  as  it  then  existed,  the  widow  is  entitleil  to 
dower,  and  in  addition  thereto  is  entitled  to  one  half  of  what  is 
termed  **  community  property," 

Proceeding  in  the  order  stated,  first  as  to  dower.  In  1876 
(Laws  9th  Sess.  p.  63)  the  legislative  assembly  of  Montana 
passed  an  **aot  concerning  dower,"  which  j)rovided  what  interest 
in  the  lands  of  the  husband  the  wife  should  be  endowed  of; 
when  dower  should  attach ;  the  manner  by  which  it  could  be 
claimed  and  enforced,  or  relinquished,  or  superseded  by  other 
benefits ;  and,  in  general,  the  act  covered  and  controlled  the  sub- 
ject of  dower.     While  it  is  not  directly  disputed  that  this  act 
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has  continued  in  foroe  since  its  adoption,  still  this  point  is 
brought  to  the  attention  of  the  court,  and  should  be  determined. 
It  does  not  appear  that  said  act  concerning  dower  has  ever  been 
expressly  repealed ;  but  the  question  arises  as  to  whether  it  has 
been  repealed  hy  implication ;  and  this  arises  from  the  fact  that 
two  general  compilations  of  the  statutes  of  Montana  have  beeii 
made  since  the  passage  of  said  act,  in  neither  of  which  has  it 
appeared.  The  first  compilation  of  1 879,  known  as  the  "  Revised 
Statutes  of  Montana,"  does  not  incorporate  said  "act  concerning 
dower."  We  must  now  examine  and  determine  whether  the  re- 
pealing clause  embodied  in  section  B,  chapter  Ixx.  of  the  Revised 
Statutes,  repealed  the  "Dower  Act."  Section  B  is  as  follows: 
"All  acts  of  the  legislative  assembly  passed  prior  to  said  twenty- 
first  day  of  February,  1879,  or  on  said  day,  any  portion  of  which 
is  embraced  in  any  section  of  said  codification,  are  hereby  repealed, 
and  the  section  applicable  thereto  shall  be  in  force  in  lieu  thereof; 
all  parts  of  such  acts  not  contained  in  such  codification  having 
been  repealed  or  superseded  by  subsequent  acts,  or  not  being 
general  and  permanent  in  their  nature ;  provided,  that  the  incor- 
poration into  said  codification  of  any  general  and  permanent 
provision  taken  from  an  act  making  appropriations,  or  from  an 
act  containing  other  provisions  of  a  private,  local,  or  temporary 
character,  shall  not  repeal,  or  in  any  way  affect,  any  appropri- 
ation, or  any  provision  of  a  private,  local,  or  temporary  character, 
contained  in  any  of  said  acts,  but  the  same  shall  remain  in  force; 
and  all  acts  of  the  legislative  assembly  passed  prior  to  or  on 
said  last-named  day,  no  part  of  which  are  embraced  in  said 
codification,  shall  not  be  affected  or  changed  by  its  enactment.'^ 
Proceeding  to  the  Compiled  Statutes  of  1887,  we  find  the  re- 
pealing section  (2072,  ch.  cxxiv.)  is  verbatim  with  that  of  the 
Revised  Statutes  of  1879,  except  the  change  in  date.  It  is 
unnecessary,  however,  to  consider  the  latter  compilation,  except 
by  way  of  illustration  of  this  subject,  for  two  reasons:  First. 
All  the  facts  involved  in  this  consideration  arose  prior  to  1887. 
Secondly.  In  1887  Congress  passed  an  act  providing  for  dower 
to  the  widow  in  this  and  other  Territories;  thereby  placing  the 
question  beyond  repeal  by  our  legislative  assembly  while  we 
remained  in  a  territorial  condition.  Act  of  Congress  entitled 
'*  An  act  to  amend  an  act  entitled  'An  act  to  amend  section  6353: 
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of  the  Revised  Statutes  of  the  United  States,  in  reference  to 
bigamy,  and  for  other  purjxises;'  approved  March  22,  1882.'' 
(24  Stats,  at  Large,  635.) 

The  question,  then,  is,  did  the  repealing  clause  in  the  Revised 
Statutes  of  Montana  of  1879  repeal  the  "act  concerning  dower," 
approved  February  1 1, 1876,  supra  f  The  terms  of  such  repeal- 
ing clause,  when  carefully  considered,  are  very  clear,  and  show 
exactly  what  was  intended  to  be  repealed.  "All  acts  of  the 
legislative  assembly  passed  prior  to  the  twenty-first  day  of 
February,  1879,  or  on  said  day,  any  portion  of  which  is  embraced 
10  any  section  of  said  codification,  are  hereby  repealed,  and  the 
section  applicable  thereto  shall  be  in  force  in  lieu  thereof."  So 
far,  the  rq)ealing  clause  has  not  touched  the  "act  oonceming 
dower."  The  subsequent  jwrtion  of  that  clause,  down  to  the 
proviso,  is  explanatory  of  what  went  before,  in  these  words: 
''All  parts  of  such  acts  not  contained  in  such  codification  hav- 
ing been  rei)ea1ed  or  superseded  by  subsequent  acts,  or  not  being 
general  and  permanent  in  their  nature."  A  proviso  is  here 
inserted  in  the  section,  which  does  not  affect  said  "act  ooncem- 
ing dower";  and  the  section  closes  as  follows:  "And  all  acts 
of  the  legislative  assembly  ]iassed  prior  to  or  on  said  last-named 
day,  no  part  of  which  are  embraced  in  said  codification,  shall 
Dot  be  aiTccted  or  changed  by  its  enactment."  It  is  clear  that 
DO  part  of  the  "act  concerning  dower"  is  embraced  in  said  codi- 
fication; and  therefore  we  think  it  follows,  without  doubt,  that 
said  act  is  not  ro})ealed,  but  has  stood  in  full  force,  although 
from  some  cause  it  was  not  incorjxirated  in  said  codification. 
We  have  nothing  u|»on  which  to  base  even  an  inference  that  it 
was  the  intention  of  the  legislnttire  to  repeal  this  "act  coDcem- 
ing  dower."  It  was  the  law  in  full  force  when  said  codification 
was  made,  and  the  subject  of  dower  is  entirely  wanting  in  the 
compilation  of  1879.  Rc^ieals  by  implication  are  not  &vofed 
by  the  law,  and  the  strong  leaning  of  the  courts  is  against  the 
doctrine.  (Potter's  Dsvurris  on  Statutes,  154-160,  and  cases 
there  cited.) 

Sections  6  and  7  of  said  "act  concerning  dower"  are  decisive 
against  the  }K)sition  that  said  Norma  D.  is  entitled  to  dower  in 
addition  to  tlie  devise  and  bequests  under  the  will.  Said  see- 
tious  provide  as  follows:   "Sec.  6.     Every  devise  of  land,  or 
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any  estate  therein,  by  will,  shall  bar  her  dower  in  lands,  or  of 
her  share  in  personal  estate,  unless  otherwise  expressed  in  the 
will ;  but  she  may  elect  whether  she  will  take  such  devise  or 
bequest,  or  whether  she  will  renounce  the  benefit  of  such  devise 
or  bequest,  and  take  her  dower  in  the  lands,  and  her  share  in 
the  personal  estate.  Sec.  7.  When  a  woman  shall  be  entitled 
to  an  election  under  this  act,  she  shall  be  deemed  to  have  taken 
such  ^devise,  unless  within  one  year  after  the  authentication  or 
probate  of  the  will  she  shall  deliver  or  transmit  to  the  court  of 
probate  of  the  proper  county  a  written  renunciation,  which  may 
be  in  the  following  form,  to  wit:  ^I,  A.  B.,  widow  of  C.  D., 

late  of  the  county  of ,  Territory  of  Montana,  do  hereby 

renounce  and  quit  all  claims  to  the  benefit  of  any  bequest  or 
devise  made  to  me  by  the  late  will  and  testament  of  my  said 
deceased  husband,  which  has  been  exhibited  and  proved  accord- 
ing to  law  (or  otherwise,  as  the  case  may  be);  and  I  do  elect 
to  take,  in  lieu  thereof,  my  dower  or  legal  share  of  the  estate  of 
my  said  husband;'  which  said  letter  of  renunciation  shall  be 
filed  in  the  office  of  the  probate  judge,  and  shall  operate  as  a 
complete  bar  against  any  claim  which  such  widow  may  after- 
wards set  up  to  any  provision  which  may  have  been  thus  made 
for  her  in  the  will  of  any  testator,  in  lieu  of  dower;  and  by  thus 
renouncing  all  claims,  as  aforesaid,  such  widow  shall  thereupon 
be  entitled  to  dower  in  the  lands,  or  share  in  the  personal  estate, 
of  her  husband."  It  appearing  by  the  record  that  the  widow, 
Norma  D^  has  not  renounced  her  rights  under  the  will,  but,  on 
the  contrary,  has  taken  thereunder,  she  is  barred  from  now 
claiming  dower. 

Upon  the  question  of  "community  property,"  we  find  no 
difficulty  in  determining  the  rights  of  the  appellant,  Norma  D. 
Chadwick,  under  the  facts  presented  in  this  case.  The  provis- 
ion relied  upon  by  the  appellants  is  found  in  section  551,  Pro- 
bate Practice  Act,  as  follows :  *'  Upon  the  death  of  the  husband 
one  half  of  the  community  property  goes  to  the  surviving  wife, 
and  the  other  half  is  subject  to  the  testamentary  disposition  of 
the  husband,  and,  in  the  absence  of  such  disposition,  goes  to  his 
descendants  equally,  if  such  descendants  are  in  the  same  degree 
of  kindred  to  the  decedent;  otherwise,  according  to  the  right  of 
representation."    It  is  claimed  by  appellants  that  the  whole 
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estate  which  the  tefttatoT  devised  and  bequeathed  was  ^eom* 
monity  property.'^  While  we  do  not  here  decide  or  imply  that 
the  appellauts'  position  as  to  what  is  ^^ community  property"  is 
correct,  it  would  appear  that,  if  appellants'  position  is  conceded 
for  the  purpose  of  this  discussion,  it  would  not  change  the  rights 
of  the  widow.  Norma  D.,  as  she  has,  by  virtue  of  the  will,  more 
than  one  half  of  the  whole  estate*  We  nowhere  find  provisions 
that  would  entitle  the  widow  to  one  half  bv  virtue  of  the  sUtt^ 
ute  and  any  part  of  the  other  half,  which  is  otherwise  disposed 
of  by  will.  The  statute  implies  the  contrary  by  declaring  that 
the  ^' other  half  is  subject  to  the  testameutary  disposition  of  the 
husband/'  supra.  We  are  clearly  of  the  opinion  that  the  few, 
vague,  and  ind^nite  allusions  of  the  Prolate  Practice  Act  in 
reference  to  community  property  do  not  apply  to  the  case  at  bar 
in  such  a  way  as  to  change  the  rights  of  tlie  devisees  under  the 
will  in  question.  We  therefore  do  not  feel  called  upon,  in  this 
action,  to  trace  the  question  further,  to  determine  what  applies* 
tion  these  few  statutory  references  to  community  property  might 
have  to  other  cases.  This  species  of  property  right,  called  ^' com- 
munity property,"  is  certainly  not  indigenous  to  this  jurisdiction; 
and,  as  an  exotic,  it  has  not  been  transplanted  with  sn£Bcienl 
root  to  develop  a  form  having  definite  attributes  or  symmetrical 
proportions.  The  judgment  of  the  court  below  is  affirmed,  with 
costs. 

Blaks,  C.  J.,  and  De  Witt,  J.,  concur. 


STATE  OF   MONTANA  ex  rel.  LOUIS   ROTWITT, 
Relator,  v.  RICHARD  O.  HICKMAN,  Respondent. 

OomnnrROirAL  liKW -^  Oompentadon  of  8tai€  officers^  Apprnpt-ititinnM  by  oon^i- 
UUional  jirovUum.— Beotiou  4»  axtiolo  vii.  of  the  OoDuUtution,  provide*  tiiftt 
until  otherwise  proTided  by  law,  curtain  State  officers  enumerated,  "  iihall  quar- 
terly, as  doe,  daring  their  oontinaanoe  in  office,  receive  for  their  senrices  com- 
pensation, which  Is  fixed  as  follows :  .  .  .  •  Bioretary  of  Btaie,  three  thousand 

dollaiK  per  annum The  compensation  enumerated  shall  be  in  full  for  ill 

services  by  said  officers  respectively  rendered  in  any  official  CapiKity  or  employ- 
ment whatever  daring  their  respective  terms  of  office,  and  the  salary  of  no  ofB> 
cial  shall  be  increased  during  his  term  of  office.  No  officer  named  in  this  section 
■ball  receive,  for  the  performance  of  any  offidal  dnty^  my  fee  for  Ikis  own  WKk  • 
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....**  Section  $1,  article  r.,  provides  that :  "  Except  aa  otherwise  provided 
in  this  constitatlon,  no  law  shall  extend  the  term  of  any  public  officer,  or  in- 
crease or  diminish  his  salary  or  emolument  after  his  election "    Section 

M,  article  y.,  provides  that:  "No  money  shall  be  paid  oat  of  the  treasary 
except  upon  appropriations  made  by  law,  aud  on  warrant  drawn  by  the  proper 
officer  in  pursuance  thereof,  except  incei'est  on  the  public  debt."  Section  1, 
article  vii,  provides  that  the  State  auditor  and  State  treasurer  "shall  perform 
such  duties  as  are  prescribed  in  this  constitution,  and  by  the  laws  of  the  State." 
The  State  treasurer  refused  to  pay  a  warrant  drawn  on  him  by  the  State  auditor 
in  favor  of  the  relator  for  his  quarterly  salary  as  secretary  of  State,  upon  the 
grotmd  that  no  appropriation  had  been  made  by  law  for  the  payment  of  any 
warrant  issued  to  State  officers  for  their  services.  Bi^ldy  that  the  Sute  treasurer 
was  reqoired  to  pay  such  warrant,  as  the  provision  of  the  constitution  that  cer- 
tain enumerated  officers  shall  receive  the  compensations  specified  therein  is  an 
appropriation  made  by  law,  and  no  legislative  act  is  necessary. 

OrigiDal  proceediug.    Application  for  writ  of  tnandamua. 

MoOutcheon  &  Mclntyre,  for  Relator. 

Relator  seeks  a  mandate  requiring  the  State  treasurer  to  pay 
a  warrant  drawn  in  favor  of  relator  for  services  as  secretary 
of  State.  It  is  admitted  that  there  is  suiScient  money  in  the 
treasury  to  pay  this  warrant,  but  respondent,  as  an  excuse  for 
his  refusal  to  pay^  claims  there  is  no  appropriation  by  the  legis- 
tare  with  which  to  pay.  Article  vii.,  section  4  of  the  Constitu- 
tion, fixes  relator's  salary,  and  provides  that  he  shall  receive  the 
same  as  due,  etc.  Article  v.,  section  34,  provides :  '^  No  money 
shall  be  paid  out  of  the  treasury  except  upon  appropriations 
made  by  law,  and  on  warrant  drawn  by  the  proper  officer  in 
pursuance  thereof.  ....''  Has  no  such  appropriation  been 
made?  The  word  "appropriation"  is  defined  by  Webster  as, 
f'The  act  of  setting  apart  or  assigning  to  a  particular  use  or 
person ;  .  .  •  .  the  application  to  a  special  use  or  purpose  .... 
fts  of  money  to  carry 'out  some  public  object."  Under  this  defi- 
nition an  appropriation  has  been  made  by  article  vii.,  section  4 
of  the  Constitution.  It  applies  or  directs  the  payment  to  the 
officers  therein  named  of  certain  sums  of  money  to  pay  their 
respective  salaries  for  the  duties  of  their  offices.  Another  mean- 
ing of  the  word  "appropriation,"  as  used  in  section  34,  article 
V.  of  the  Constitution,  is  that  no  money  shall  be  drawn  from 
the  State  treasury,  except  in  pursuance  of  law.  {AlcOauley  v. 
BrookSj  16  Cal.  29.)  Section  4,  article  vii.  of  the  Constitution, 
provides  that  the  officers  therein  named  shall,  at  certain  times, 
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receive  certain  sums  of  money.  To  pay  these  salaries  the  money 
would  be  drawn  in  pursuance  of  law.  Section  4,  article  vii.,  is 
itself  an  appropriation,  and  of  course  is  one  '^  made  by  law."  The 
appropriation,  tlierefore,  having  been  made  by  the  constitution, 
it  is  not  essential  that  the  l^islature  should  act  to  give  it  validity. 
UiomoB  V.  Owens,  4  Md.  199,  is  on  all  fours  with  the  case  at  bar, 
and  we  submit  is  decisive  of  the  questions  raised  by  respondent, 
(See,  also,  SUde  v.  Wedon,  4  Neb.  216 ;  State  v.  BordeUm,  6  La. 
An.  68.)  Tlie  constitutional  provisions  relating  to  salaries  is 
self-executing.  (Endlich  Int.  Stat.  §  540 ;  Cooley's  Constitu- 
tional Limitations,  p.  100;  Reynolds  v.  Taylor,  43  Ala.  420.) 
Upon  the  presentation  of  relator's  warrant  to  the  treasurer, 
it  became  his  duty  to  pay  it  out  of  funds  in  his  possession 
"not  otherwise  appropriated."  (Comp.  Stats.  §  1123,  fifth  div.) 
"When  a  plain  official  duty,  requiring  no  exercise  of  discretion, 
is  to  be  performed,  and  performance  is  refused,  any  person  who 
will  sustain  personal  injury  by  such  refusal  may  have  a  man- 
damus  therefor."     {Fisk  v.  OuthbeH,  2  Mont.  604.) 

Henri  J.  Hashdl,  Attorney-General,  for  Respondent 

No  brief  on  file, 

Blake,  C.  J.  —  This  is  an  application  to  the  court  for  a  writ 
of  mandate  to  be  issued  to  Richard  O.  Hickman,  as  the  State 
treasurer  of  the  State  of  Montana,  commanding  him  to  pay 
forthwith,  out  of  such  moneys  as  may  be  in  the  treasury  of  the 
State,  and  not  otherwise  appropriated,  a  certain  warrant  herein- 
after described.  It  appears  from  the  affidavit  on  the  application 
of  Louis  Rotwitt,  the  party  beneficially  interested,  and  is  ad- 
mitted by  the  respondent,  that  Rotwitt  is  the  duly  elected, 
qualified,  and  acting  secretary  of  the  State  of  Montana.  That 
he  entered  upon  the  discharge  of  his  duties  upon  the  eleventh 
day  of  November,  1889,  and  has  ever  since  that  date  continued 
to  perform  the  same.  That  ui>on  the  tenth  day  of  February, 
1890,  he  presented  his  account  in  the  sum  of  $416.67  against  the 
State  for  his  compensation  or  salary  as  such  secretary  of  the  State 
for  the  quarter  ending  on  the  thirty -first  day  of  December,  1889, 
to  Edwin  A.  Kenney,  who  was  then  and  is  now  the  duly  elected, 
qualified,  and  acting  auditor  of  the  State  of  Montana,  for  settle- 
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menty  audit,  and  allowance.  That  thereupon  the  said  Kennej, 
as  such  State  auditor,  settled,  audited,  and  allowed  said  account 
for  the  said  siun,  and  then  drew  his  warrant  therefor  on  the  said 
State  treasurer,  as  follows: — 

**  No.  9,264.        State  op  Montana,  County  op  Lewm 

AND  Clabke,  Helena,  M.  T.,  Feb.  10, 1890. 
"Territorial  warrant.     Original. 

"The  treasurer  will  pay  to  L.  Rotwitt  or  order  four  hundred 
and  sixteen  and  67-100  dollars,  for  salary  as  secretary  of  State 
for  quarter  ending  Dec.  31,  1889,  out  of  any  moneys  in  the 
treasury  not  otherwise  appropriated. 
"$416.67-100.  E.  A.  Kenney,  State  Auditor." 

(Indoreement :)  "  Feby.  10,  1890. 

"Presented,  but  not  paid  for  want  of  an  appropriation. 

"  R.  O.  Hickman,  State  Treasurer." 

That  he  presented  the  said  warrant  to  the  said  Hickman,  as 
such  State  treasurer,  and  demanded  payment  thereof,  and  that 
payment  thereof  was  refused,  and  the  same  is  wholly  unpaid ;  and 
that  there  is  now  in  the  treasury  of  the  State,  and  in  possession  of 
the  said  Hickman,  as  such  State  treasurer,  the  sum  of  $40,000. 

The  alternative  writ  was  issued,  and  on  the  return  thereof 
said  Hickman  made  the  following  answer,  to  wit:  "That  no 
provision  has  been  made  by  law  for  the  payment  of  this  or  any 
other  warrant  issued  to  the  State  officers  of  Montana  for  their 
services  rendered  as  such  officers/'  The  relator  then  demurred 
to  this  answer  upon  the  ground  that  it  does  not  state  £icts  suffi- 
cient to  constitute  a  defense. 

There  is  no  statute  which  makes  an  appropriation  or  otherwise 
provides  for  the  payment  of  tins  warrant,  and  the  sole  questiou 
for  decision  depends  upon  the  interpretation  of  the  following 
clauses  of  the  Constitution : — 

"Until  otherwise  provided  by  law,  the  governor,  secretary  of 
State,  State  auditor,  treasurer,  attorney-general,  and  superintend- 
ent of  public  instruction,  shall  quarterly,  as  due,  during  their 
continuance  in  office,  receive  for  their  services  compensation, 
which  is  fixed  as  follows:   ....  Secretary  of  State,  $3,000 

per  annum The  compensation  enumerated  shall  be  in 

full  for  all  services  by  said  officers  respectively  rendered  in  any 
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official  capacity  or  eraploymeot  whatever  during  their  respective 
terms  of  office,  and  the  salary  of  no  espial  shall  be  increased 
during  his  term  of  office.  No  officer  named  in  this  section  shall 
receive  for  the  performance  of  any  official  duty  any  fee  for  hie 
own  use ^'     (Art.  vii.  §  4.) 

''£xce|)t  as  otherwise  provided  in  this  constitution,  no  law 
shall  extend  the  term  of  any  public  officer,  or  increase  or 
diiiiiuish  his  salary  or  emolument  after  his  election.  •  •  •  •" 
(Art.  V.  §31.) 

**  No  money  shall  be  paid  out  of  the  treasury  except  upon 
appropriations  made  by  law,  and  on  warrant  drawn  by  the 
proper  offi(*er  in  pursuance  thereof,  except  interest  on  the  public 
debt."    (Art.  V.  §34.) 

'*  The  State  auditor  and  State  treasurer  shall  perform  guob 
duties  as  are  prescribed  in  this  constitution  and  by  the  laws  of 
the  State,"     (Art.  vii.  §  1.) 

This  court,  in  the  cases  of  i^ate  v.  Ah  Jim^  anUf  p.  167,  and 
Jliompaon  v.  Kenney^  aide^  p.  223,  inquired  into  the  effect  of  the  pro- 
visiouH  of  the  constitution  upon  the  statutes  of  the  Territory  and 
State,  and  a  repetition  of  the  citations  and  conclusions  therein  will 
be  avoided*  We  content  ourselves  with  the  observation  that  the 
foregoing  language  of  the  constitution  and  the  laws  concerning 
the  territorial  treasurer  are  applicable  to  this  proceeding.  What, 
then,  are  ^'appropriations  made  by  law?"  A  majority  of  the 
States  of  the  American  Union  have  not  adopted  constitutions 
which  specify  the  salaries  that  should  be  paid  to  their  officers. 
Numerous  cases  can  be  found  in  their  courts  which  determine 
the  necessity  of  an  appropriation  by  the  law-making  department 
before  the  payment  of  money  can  be  authorized  by  the  custodian 
of  the  public  funds.  But  the  fundamental  law  of  this  State 
constitutes  an  exception  in  this  important  feature,  and  the 
decisions  of  such  courts  do  not  enlighten  us.  All  the  adjudica- 
tions which  construe  constitutional  phrases  similar  to  those  of 
Montana  concur  in  their  declaration  of  principles. 

The  leading  case  is  that  of  Tlwmas  v.  Oicens,  4  Md.  189, 
which  was  decided  in  1853  by  the  court  of  appeals,  and  the 
opinion  was  delivered  by  the  profound  jurist.  Chief  Justice  Le 
Grand,  after  a  thorough  examination.  Thomas  was  the  comp- 
troller of  the  State,  and  applied  for  a  writ  of  mandamus  to  be 
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direeted  to  Owens,  the  State  treasurer,  eommanding  him  to  pay 
the  aoiouat  of  a  draft  drawn  in  payment  of  his  salary.  Owens 
refused  payment  on  several  grounds,  including  the  following: 
''That  no  sufficient  appropriation  has  been  made  by  law  specify- 
ing a  sum  applicable  to  the  payment  of  the  amount  claimed  by 
tbe  petitiooer."  The  gravity  of  the  investigation,  and  the  lucid 
reasoning  of  the  court,  induce  us  to  be  liberal  in  the  use  of 
excerpts.  ''The  inquiry,  then,  is,  is  there  an  appropriation  for 
tbe  period  intervening  between  the  10th  of  December,  1861,  the 
time  from  which  we  think  he  is  entitled  to  pay,  and  the  first 
day  of  January,  1852? 

"  We  are  of  opinion  the  constitution,  pwprio  vigorey  makes 
such  appropriation.  Under  our  system  of  government,  its 
powers  are  wisely  distributed  to  different  departments.  Each 
and  all  are  subordinate  to  the  constitution,  which  creates  and 
defines  their  limits.  Whatever  it  commands  is  the  supreme 
and  uncontrollable  law  of  the  land.  This  is  not  denied  direcdjfj 
although  it  is  inferentially,  substantially,  and  pradieaUy.  It  is 
said  that,  inasmuch  as  the  twentieth  section  of  the  third  article 
of  the  Constitution  declares,  'No  money  shall  be  drawn  from 
the  treasury  of  the  State  except  in  accordance  with  an  appropri- 
ation made  by  kuio,^  that  an  act  of  oMenMy  must  precede  the 
withdrawal ;  and  inasmuch  as  none  such  has  been  passed  cover- 
ing the  period  antecedent  to  the  first  of  January,  1852,  there 
is  therefore  no  appropriation  by  law  for  that  time.  To  this 
reasoning  we  cannot  yield  our  consent. 

"In  the  construction  of  any  instrument,  the  whole  paper 
ought  to  he  considered,  that  the  will  of  its  framers  may  be  truly 
and  accurately  ascertained.  The  objects  contemplated,  and  the 
purposes  to  be  subserved,  should  be  constantly  kept  in  view,  and 
the  language  used  interpreted  in  reference  to  the  manifest  intent. 
Now,  what  could  have  been  the  purpose  .of  the  clause  in  the 
constitution  to  which  we  have  referred?  It  was  obviously 
inserted  to  prevent  the  expenditure  of  the  people's  treasure 
unthoul  their  consent,  either  as  expressed  by  themselves  in  the 
organic  law,  or  by  their  repnesentatives  in  constitutional  acts 
of  legislation.'' 

After  citing  Story  on  Constitution  (3d  ed.),  §  1348,  and  1 
Tuck.  Blackst.  Com.  362,  the  opinion  continues :  '^  These  being 
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the  purposes  and  objects  of  the  claase,  the  qnestion  is :  Have  the 
people  given  their  consent  to  the  payment  of  the  salary  of  the  eomp- 
ti'oUert  That  they  have  doue  so  is  palpably  manifest.  They 
have  said  he  ^shali  receive  an  annual  salary  of  $2,500.'  They 
have  not  merely  said  he  may  daim  such  a  sum,  but,  emphatic- 
ally, that  he  *  shall  receive^  it.  It  is  impossible  for  human  lan- 
guage to  be  less  ambiguous  or  more  positive.  The  people,  in 
their  organic  law,  which  is  paramount  to  all  other  law,  have  not 
only  given  their  oonsenf-f  but  they  have  imperatively  issued  their 
commands  that  the  particular  officer  *  shall  recdve*  it.  How  is 
their  will  obeyed  if  it  be  within  the  power  of  the  treasurer,  or 
any  one  else,  to  withhold  it  from  caprice,  unfaithfulness  to  doty, 
or  from  mistaken  judgment?  To  allow  of  such  a  power  in  that 
officer  would  be  to  put  him  above  the  constitution,  whose  creat- 
ure he  is.  It  would  be  to  invest  him  with  authority  to  annul 
the  sovereign  will ;  in  fact,  to  stop  the  wheels  of  government, 
and  reduce  things  into  the  wildest  confusion.  The  constitution 
has  said  the  officer  ^  shall  receive'  his.  salary ;  and  this  fiat  of  the 
supreme  will  is  not  to  be  nullified  by  the  mere  ipse  dixit  of  a 
mere  ministerial  officer;  for  such,  and  none  other,  is  the  treas- 
urer. In  assigning  the  powers  of  government  to  three  different 
departments,  the  constitution  intended  to  secure  to  each  its  inde- 
pendency of  action ;  and  the  more  certainly  and  effectually  to 
insure  this,  it  has  ascertained  and  appropriated  the  salary  they 
are  severally  to  receive,  and  it  has  inhibited  the  legislature  from 
diminishing  it.  Were  it  not  for  such  a  provision,  the  whole 
government  would  exist  only  by  permission  of  the  legislature. 
It  can  only  be  carried  on  through  the  instrumentality  of  indi- 
viduals, and  their  services  can  only  be  obtained  by  being  paid  for. 
The  framers  of  the  constitution,  and  the  people  who  adopted  it, 
aware  of  this,  determined  not  to  submit  the  durability  of  thdr 
work  to  the  caprice,  passion,  or  prejudice  which  possibly  might, 
at  times  of  great  excitement,  triumphantly  rule  the  action  of  the 
legislature;  and,  therefore,  wisely  did  the  work  themselves  by 
ingrafting  in  the  organic  law  a  provision  for  the  protection  of 
those  who  should  be  charged  with  its  execution.  In  other  words, 
they  made  the  appropriation. 

^^  An  opposite  interpretation  would  countenance  this  paradox: 
that  a  co-ordinate  branch  of  the  government  could  stop  its  whole 
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machinery  bj  refusing  to  pay  the  salaries  of  those  upon  whom 
is  devolved  the  discharge  of  the  duties  of  the  other  branches  j 
and  this,  too,  when  the  constitution  expi^esdy  declares  that  these 
officers  ^shcUl  receive'  their  salaries,  and  that  they  ^ shall,  not  be 
diminished!'  'It  would  be  giving  to  the  legislature  a  practical 
and  real  omnipotence  with  the  same  breath  which  professes  to 
restrict  their  powers  within  narrow  limits*  It  is  prescribing 
limits,  and  declaring  that  those  limits  may  be  passed  at  pleasure.' 
{Marbury  v.  Madison,  1  Cranch,  178.) 

"Now,  it  is  presumed  it  would  not  be  contended  by  any  one, 
however  hazardous,  that  if  the  legislature  were  to  pass  an  act 
diminiMng  the  salary  of  the  governor,  or  of  any  other  officer 
whose  salary  is  fixed  I)y  the  constitution,  that  such  an  exercise 
of  power  would  be  rightful  and  constitutional.  If  it  be  not 
competent  to  the  legislature  to  take  away  a  part,  by  what  process 
of  reasoning  can  it  be  maintained  that  they  can  take  away  the 
whole  f  And  yet  this  is  the  extent  to  which  the  argument  ad- 
dressed to  us  goes.  It  seems  to  us  to  be  but  necessary  to  state 
the  proposition  to  cause  its  instantaneous  rejection.  We  hold, 
for  the  reasons  we  have  assigned,  the  people  have  given  their 
consent  to  the  payment  of  the  salaries  fixed  in  the  constitution, 
by  declaring  the  amount  ^ shall'  be  ^received'  by  the  particular 
officer;  and  that  this  is  an  appropriation  by  law  —  by  the 
supreme  law  of  the  State.'' 

The  case  of  Thomas  v.  Owens,  supra,  is  commented  on  in 
Oreen  v.  Pumell,  12  Md.  333,  and  the  court  said :  "There,  the 
petition  asked  for  a  mandamus  requiring  the  treasurer  of  the 
State  to  pay  the  com))troller,  upon  his  warrant,  the  amount  of 
his  salary,  which  is  regulated  by  the  constitution,  and,  of  course, 
duly  appropriated  by  law." 

In  Slate  ex  rd.  Robetis  v.  Weston,  4  Neb.  216,  the  "case  raises 
the  question  of  the  authority  of  the  State  auditor  to  draw  war- 
rants upon  the  State  treasurer  for  the  payment  of  the  salaries  of 
the  State  officers  when  no  appropriation  therefor  has  been  made 
by  the  l^islature.''  The  constitution  of  that  State  provides  that 
"no  money  shall  be  drawn  from  the  treasury  except  in  pur- 
suance of  a  specific  appropriation  made  by  law."  "If  this 
clause,"  says  Chief  Justice  Lake,  "  had  limited  the  appropri- 
ation which  it  requires  to  an  act  of  the  legislature,  there  might 
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be  some  force  in  the  objection  urged.    Bat  it  onlj  requires  # 
specific  appropriation  'made  by  law;*  and  we  are  clearly  of  tbe 
opinion  that  this  may  be  aoooraplished  just  as  effectuallj  by  Urn 
constitution  as  by  l^slative  enactment''    The  court  further 
9ays :  ''  In  the  case  of  Reynolds,  AudUor^  v.  Taylor,  43  Ala.  420, 
it  was  held  that  if  the  salary  of  a  public  officer  is  fixed,  and  the 
times  of  payment  prescribed  by  law,  no  special  annual  appro- 
priation is  necessary  to  authorize  the  auditor  to  draw  his  warrant 
for  its  payment    3ut  the  case  of  Ihomae,  Comptroller,  v.  OwenBj 
4  Md.  189;  seems  to  be  more  directly  in  point    It  was  there 
held  that  when  the  constitution  declared  the  amount  to  be  paid 
an  officer,  that  it  was  an  appropriation  made  by  law,  and  no 
l^islative  act  was  necessary."     In  SUiie  ex  rd.  Brown  v.  TFeston, 
6  Neb.  16,  the  court  explains  the  decision  in  8UUe  ex  rd.  RoberiM 
V.  Weston,  supra,  and  asserts  that  *'  it  reaches  only  those  officen 
who  hold  by  virtue  of  the  constitution  itself,  and  not  to  thoaa 
who  hold  their  offices  at  the  will  of  the  legislature ;''  and  tb^ 
**  appropriation  made  by  law  ....  may  be  done  either  by  direo* 
tion  of  the  constitutiou  itself— that  being  the  supreme  law  in 
the  State — or  by  the  legislature.  ••••''     We  do  not  know  of 
any  rule  to  the  contrary  where  the  same  constitutional  proviso 
ioDS  exist  which  are  embodied  in  the  supreme  law  of  this  Stats. 
An  illustration  of  the  principles  which  are  applied  where  salarieB 
of  the  officers  are  not  prescribed  by  the  constitution,  and  the  cas^ 
of  ITiomas  v.  Owens,  supra,  is  not  followed,  may  be  found  in 
Myers  v.  Enylisli,  9  Cal.  348.    This  was  an  application  for  % 
writ  of  mandamus  to  compel  the  State  treasurer  to  pay  certain 
warrants  drawn  by  the  comptroller  on  account  of  the  salary  of 
a  district  judge.    The  coustitution  provided  that  the  judges  of 
the  District  Court  shall  severally,  at  stated  times  during  thdr 
continuation  in  office,  receive  for  their  services  a  compensation, 
to  be  paid  out  of  the  treasury,  which  shall  not  be  increased  off 
diminished  during  the  term  for  which  they  shall  have  been 
elected.    (Art.  vi.  §  1 5.)    Another  clause  is  the  following :  '^  No 
money  shall  be  drawn  from  the  treasury  but  in  oonsequenoe  of 
appropriations  made  by  law.''    (Art  iv.  §  23.)    It  was  correctly 
held  by  the  court  that  it  was  necessary  for  the  legislature  to 
define  the  amount  of  the  salary,  and  make  an  appropriation  for 
the  payment  thereof,  before  this  remedy  oould  be  enforced. 
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This  view  of  the  oonstitntion  of  a  State  had  been  adopted 
by  the  Supreme  Court  of  the  United  States,  in  construing  the 
clause  of  the  federal  oonatitution  which  declares  that  no  State 
shall  pass  any  **  law  impairing  the  obligation  of  contracts."  Mr. 
Justice  Swayne,  in  Mkaiasippi  elc  B.  R.  Oo.  v.  Medwrey  10 
Wall.  615,  asserts  that  ^'the  constitution  of  a  State  is  un- 
doubtedly a  law,  within  the  meaning  of  this  prohibition."  In 
White  V.  HaH^  13  Wall.  652,  the  court  holds  ^'that  a  State  can 
no  more  impair  the  obligation  of  a  contract  by  adopting  a  con- 
Btitution  than  by  passing  a  law.  In  the  eye  of  the  constitu- 
tional inhibition,  they  are  substantially  the  same  thing."  {Ovmn 
V.  Barry,  15  Wall.  623;  Town  of  Ocmoord  v.  Samngs  Bank,  92 
U.  S.  630;  New  Orleans  Gas  Cb.  v.  Louisiana  Light  Cb.  115 
U.  8.  672.) 

We  cannot  add  anything  to  the  discussion  of  this  vital  propo- 
sition.   The  doctrines  which  were  announced  in   Thomas  v. 
Owens,  supra,  have  been  accepted  for  years  without  a  question, 
and  have  remained  inflexible  under  every  test.    The  framers 
of  the  constitution  of  this  State  numbered  upon  their  roll  most 
eminent  jurists  and  lawyers.     They  studied  with  wisdom  and 
ability  the  charters  which  the  people  had  granted  to  the  States 
of  the  Union,  in  their  efforts  to  obtain  the  best  articles  from  all. 
They  knew  the  precedents  which  have  been  ^lumerated,  and 
the  canons  of  interpretation  which  had  been  formulated  by  the 
courts,  and  deliberately  created  the  sections  of  the  constitution 
which  fix  the  salaries  of  many  State  officers.     In  their  action 
upon  this  subject  they  did  not  incorporate  the  provisions  which 
are  frequently  in  force  in  the  instruments  of  this  solemn  char- 
acter, and  did  not  permit  the  legislature  to  have  this  great 
power.    In  order  that  there  should  be  no  erroneous  construction 
of  the  clauses  under  examination,  the  following  section   was 
adopted:  "The  provisions  of  this  constitution  are  mandatory 
and  prohibitory,  unless  by  express  words  they  are  declared  to 
be  otherwise."    (Art.  iii.  §  29.)    When,  therefore,  it  is  plainly 
declared  that  the  secretary  of  State,  or  any  other  officer,  shall 
receive  a  certain  sum  as  compensation  for  his  services,  an  appro- 
priation is  "made  by  law,"  and  the  proper  officer  is  empowered 
to  draw  his  warrant  on  the  State  treasurer  in  pursuance  thereof; 
and  the  respondent  is  required  to  pay  the  above-described  war- 
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rant  to  the  relator*  The  demurrer  is  sustained,  and  the  respond- 
ent abiding  by  his  answer  and  return,  it  is  therefore  ordered  that 
a  i)eremptor7  writ  of  mandate  be  issued  forthwith  aoooiding  to 
the  prayer  of  the  application  herein, 

HabwooD|  J.|  and  Dr  Witt,  J.,  ooncan 
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IN  RE  THOMPSON. 

Habkab  Cobpub—  M^uetim  —  TVuiI—  Vrr  H"t.^Vf here  the  defenaant,  in  a  crimi- 
nal trial,  at  the  eloite  of  the  case  for  tlie  ht.ta,  aMka  for  an  iiiHtniotion  to  acquit, 
and  the  Jury,  tbuogh  instrncted  tbat  they  iimy  Hud  a  verdict  of  not  guilty,  return 
a  Terdict  of  goilij,  be  baa  bad  a  trial  ati  CdntA-njitlarcd  by  IKw,  tbuugb  be  lost  bis 
Opportunity  to  teHtify  by  suhmitting  IiIh  ca8e  lo  tbe  Jury  \\p<m  the  Bupposed 
failure  of  the  proeecatiou,  and  cauuot  be  relt^aiieil  on  baljeait  corpuH.  Irregu- 
lahtiea  in  tbe  verdict  and  Jadgmeut  cannot  be  i^vietred  on  bubeaa  coqiUM. 

Objeotiofr — Mi-^infitiTifl'tn  fing  bfttoei^  Jtulg^  and  couhm'I — Vi-oharge  of  jury — 
BHIm  of  excejutym.  —  In  tbe  case  at  bar,  after  tbe  rendition  of  tbe  verdict,  tbe 
oonrt  aaked  lefeudaui's  ooniisel  If  be  bad  any  objection  to  tbe  discbarge  of 
the  Jury,  and  underatanding  bim  to  say,  *'  I  have  none,*'  discharged  the  jury ; 
but  oonnsel  aaserta  tliat  he  nbjicted  in  the  words  '*  I  liuve."  Bfid,  that  though 
the  objection  was  insufficient,  this  oimrt  is  bdttnd  by  tbe  recollection  of  tlie  trial 
Judge  who  certified  tbe  bill  of  exceptions.  (Cases  of  BeUnia  t.  Albeiioset  8 
Hont.  499;  Hale  v.  Park  Ditch  Co,  2  Mont.  4!>8,  cited.) 

Tkkotot — Ammtinumts. — After  a  verdict  is  rendered  and  recorded  and  the  jury 
discharged,  tbe  province  of  the  jury  is  exbaustedf  and  the  verdict  cannot  then 
be  changed  in  substance  though  tlie  court  has  tbe  power  to  amend  it  as  to 
InformalitieH. 

VtktnKM  OoBFVs — Inumffirieney  of  mdMuw  in  stuppori  vtnrdicL  — On  habeaa  corpus, 
this  court  oannot  consider  an  objection  that  the  verdict  is  null  and  void  because 
eontrary  to  tbe  decision  of  the  trial  oonrt  that  Uie  eyldence  was  insufficient,  at 
fhe  remedy  fur  such  error  is  a  motion  for  a  new  triaL 


9  881 
10  484 
10    561 


9 

881 

16 

21C 

2S«033 

a8»10M 

9 

881 

16 

39 

9 

381 

18 

18 

382  Ik  BE  Thomfbok.  [Apr.  T., 

On  petition  for  a  writ  of  habeas  corpns. 

Statement  of  facts^  prepared  by  the  judge  delivering  the 
opinion. 

The  defendant  was  indicted  in  the  Fiflh  Judicial  Distrtct  for 
rape.  He  was  placed  upon  trial  before  a  jury.  After  the  State 
had  produced  all  the  testimony  at  its  command,  the  deferidant 
asked  the  court  to  peremptorily  iustruct  the  jury  to  acquit 
The  court  declined  to  give  the  instruction  in  terms  as  requested, 
but  gave  the  following:  ''Tlie  State  having  failed  to  make  out 
their  case,  gentlemen  of  the  jury,  you  may  find  a  verdict  of  not 
guilty."  The  jury  then  retired  to  cimsider  their  verdict.  At 
no  time  before  their  retirement  did  defendant  produce  or  offer 
any  evidence  in  his  defense.  The  jury  retumed  the  following 
verdict:  "We,  the  jury,  do  find  from  the  evidence  produ6ed  by 
the  State  that  the  defendant  Thomjison  is  guilty  of  the  crime 
charged  in  the  indictment,  notwitlistandiiig  the  instructions  of 
the  court."  After  the  rendition  of  tliis  venlict  the  court  asked 
counsel  if  they  had  any  objections  wliy  the  jury  should  not  be 
discharged.  Counsel  for  defendant  asserts  that  he  replied,  "I 
have."  The  court  understood  him  to  say,  "I  have  none,"  and 
discharged  the  jury.  Then  dofeuduiit's  counsel  demanded  that 
the  trial  proceed,  and  that  he  be  allowed  to  introduce  testimony 
in  his  behalf.  This  the  court  denied,  and  sentenced  the  defend- 
ant to  imprisonment  in  the  penitentiary.  The  defendant,  the 
petitioner  herein,  seeks  a  writ  of  hal>eas  corpus,  and  asks  for 
his  discharge  from  the  imprisonment,  the  result  of  such  sen* 
tence.  By  the  petition,  and  from  the  bill  of  exceptions  used 
upon  the  hearing,  the  above  facts  were  presented  to  this  court 

Word  &  JSmiihj  for  Petitioner. 

Under  the  writ  of  habeas  corpus  the  court  can  always  inquire 
into  the  lawfulness  or  legality  of  the  imprisonment  of  any  per- 
son appealing  thereto.  If  the  judgment  is  unlawful  or  void, 
the  court  will  discharge  any  person  confined  thereby  upon  appli« 
cation  for  writ  of  habeas  corpus.  {Ex  parte  Yeger^  8  Wall.  101 ; 
Ex  parte  Gibs(m,  31  Cal.  619 ;  Territory  ex  reL  MeOan  v.  &her^ 
<ff  Gatlaiin  Qmnty,  6  Mont  297 ;  Church  on  Habeas  Corpus^ 
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S§  271,  348,  362, 366,  370,  371.)  We  are  not  to  be  understood 
as  urging  herein  that  a  mere  irregularity  in  the  manner  of  pro- 
cedure will  be  such  an  unlawful  imprisonment  as  the  court  will 
grant  relief  from  on  habeas  corpus.  But  if  there  is  such  a  defect 
in  the  law,  or  the  judgment  was  arrived  at  in  a  manner  unknown, 
or  contrary  to  the  law,  then  such  judgment  is  void,  and  the  court 
can  and  ought  to  release  any  one  who  is  thus  unlawfully  held. 
(See  note*on  p.  66,  Church  on  Habeas  Corpus;  Const.  Mont, 
art.  iii.  §  27.)  We  contend  in  this  case  that  there  never  has 
been  a  trial.  The  trial  guaranteed  by  the  constitution  is  such  a 
trial  as  was  known  to  the  common  law.  In  order  to  ascertain 
what  a  trial  by  jury  was,  it  is  necessary  to  examine  the  subject 
as  we  find  the  same  in  3  Sliarswood's  Blackstone^s  Com.  page 
366,  side  page  367.  But  we  are  not  coni|>elled  to  rely  upon 
what  was  meant  by  a  trial  by  jury,  under  the  common  law,  for 
our  statute  has  crystallized  the  common  law  and  made  so  plain 
of  what  a  trial  consists  that  even  '^  a  fool  may  read  &s  he  runs." 
(§  307,  p.  461,  Comp.  Stats.)  A  criminal  trial  once  commenced 
most  be  carried  to  its  close,  and  a  failui*e  to  finish  it  is  equiva- 
lent to  an  acquittal  of  the  defendant.  {BuUler  v.  McMilleriy  13 
Kan.  391.)  In  the  case  at  bar  thrre  was  no  trial,  the  verdict 
was  rendered  and  sentence  pronounced  before  the  trial  ended ; 
the  jury  was  discharged  over  the  pn>test  of  the  petitioner's 
attorney.  The  instruction  given  by  the  court  to  the  jury, 
directing  a  verdict  of  not  guilty,  is  the  correct  law  and  practice! 
of  such  a  case  as  is  presented  in  the  bill  of  exceptions.  {Terri-'  * 
tory  V.  Sannay  6  Mont.  248.)  The  question  of  the  legal  suf- 
ficiency of  the  evidence  in  any  given  case  is  a  question  for  the 
court  and  not  for  the  jury.  (Thompson  on  Trials,  §§  2242, 
2243,  2244;  Oarke'a  AdmW  v.  Mamotes  Adm'r  8  Gill,  334; 
Mania  v.  Woody,  9  Mo.  113;  Cbmmrs.  v.  Claiky  94  U.  S.  284; 
PteoMnis  v.  Fant,  22  Wall.  120.)  If,  as  we  assert,  the  court 
had  the  power  to  decide  upon  the  legal  sufficiency  of  the 
evidence,  and  as  the  court  actually  did  pass  upon  the  legal  suf^ 
ficiency  of  the  evidence,  and  instructed  the  jury  to  return  a  ver- 
dict of  not  guilty,  then  a  verdict  of  guilty  is  in  law  absolutely 
null  and  void,  and  the  judgment  thereafter  entered  is  also  void, 
being  without  law  to  support  it.  The  sentence  is  illegal  and 
Toidj  and  hence  the  court  on  a  writ  of  habeas  corpus  will  dicH 
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charge  the  petitioner.    (See  note  on  p.  225,  vol.  9,  Am.  & 
Eng.  Encycl.  of  Law;  Ex parU  IFi&on,  114  U-  S.  422.) 

Henri  J.  Haskell^  Attorney-Geueraly  and  H.  J,  Bwrldghj  for 
the  State,  oo^iZ/a. 

The  petition  alleges  that  the  said  Thompson  is  confined  upon 
a  commitment  issued  upon  a  void  judgment,  thereby  lulmitting 
the  jurisdiction  of  the  court.  Where  the  person  is  confined  upon 
a  final  judgment,  or  upon  any  process  issued  upon  such  judgment, 
the  writ  must  not  issue.  (§  1 182,  p.  977,  Comp.  Stats.;  Ex  parte 
Winston,  9  Nev.  74.)  The  allegation  in  the  petition,  that  the 
sentence  and  judgment  are  absolutely  void  and  worthless  in  hiw, 
is  a  conclusion  of  law  and  not  a  statement  of  fact  {Ex  paiie 
Deny,  10  Nev.  212.)  The  petitioner  disclaims  against  the  right 
exercised  by  the  jury  in  reudeu'ing  a  verdict  of  guilty.  He 
assumes  that  they  must  in  law  obey  the  instructions  of  the 
oourt.  When  the  defendant  moved  the  court  to  instruct  the 
jury  to  bring  in  a  verdict  of  not  guilty,  he  placed  himself  in 
the  same  position  as  he  would  have  been  had  he  offered  evidence 
in  his  behalf  and  restod.  His  motion  was  in  effect  to  rest  his 
case.  He  gambled  for  a  verdict  and  lost  The  writ  of  habeas 
corpus  cannot  be  made,  unless  it  be  by  express  statute,  to  per- 
form the  functions  of  a  writ  of  error,  in  bringing  under  review 
a  judgment  or  sentence  of  a  competent  tribunal,  simply  for  errors 
,or  irregularities  in  the  proceedings,  or  in  the  rendition  of  the 
judgment  or  sentence;  that  roust  be  done  by  some  more  direct 
ajad  appropriate  proceeding.  (Slate  v.  Glenn,  54  Md.  608;  State 
v.  BeU,  4  Gill,  301 ;  Hex  v.  SudJie,  I  East,  306 ;  Ex  parU  Wat- 
kina,  3  Peters,  193;  Ex  parte  Reed,  100  U.  S.  13,  23.)  An  er- 
roneous judgment  is  defined  in  Ex  parte  Parke,  93  U.  S.  21,  It  is 
contended  by  tbe  petitioner  that  by  error  in  the  proceedings  at 
the  trial  and  the  rendition  of  tiie  judgment  on  the  verdict,  under 
and  by  which  he  is  imprisonecl,  constitutes  the  ground  for  the 
issuance  of  the  writ.  In  this  he  is  in  error.  The  general  rule 
is,  that  a  conviction  and  sentence  by  a  court  of  com]>etent  juri»- 
diction  is  lawful  cause  of  imprisonment,  and  no  relief  can  be 
given  by  habeas  corpus.  (JEr  parte  Slebold,  100  U.  S.  375.) 
The  only  ground  on  which  this  court,  or  any  court,  without 
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some  special  statute  aathorizing  it,  will  give  relief  on  habeas 

corpus  to  a  prisoner  under  conviction  and  sentence  of  another 

court,  is  the  want  of  jttrisdiction  in  such  court  over  the  person  or 

the  cause,  or  some  other  matter  rendering  its  proceedings  void. 

(Ex  parte  Sieboldj  supixi.)    We  take  the  ground  that  the  most 

that  can  be  claimed  by  the  ])etitioner  is  that  the  judgment  is 

erroneous,  hence  to  issue  a  writ  of  liabeas  corpus  would  be  to 

make  the  writ  serve  as  a  writ  of  error.    We  are  satisfied  with 

the  doctrine  laid  down  by  Bradley,  J.,  in  Ex  parte  Winston,  9 

Nev.  75,  wherein  he  says:  '^  A  writ  of  habeas  corpus  is  not  a 

writ  of  error.     It  cannot  be  used  to  authorize  the  exercise  of 

appellate  jurisdiction.    On  a  habeas  corpus  the  judgment  of  an 

inferior  court  cannot  be  disregarded.    We  can  only  look  at  the 

record  to  see  whether  a  judgment  exists,  and  have 'no  power  to 

say  whether  it  is  right  or  wrong.     It  is  conclusively  presumed 

to  be  right  until  reversed ;  and  when  the  imprisonment  is  under 

process,  valid  on  its  face,  it  will  he  deemed  prima  facie  l^al, 

and  if  the  petitioner  fails  to  show  a  want  of  jurisdiction  in  the 

magistrate  or  court  whence  it  emanated,  his  body  must  be 

remanded  to  custody."    {People  v.  Cavanavffhj  2  Parker,  Cr. 

C.  658;  People  v.  JfcComocJfe,  4  Parker,  Cr.  C.  18;  People  v. 

Oasaele,  5  Hill,  167;  WUliamson's  Case,  26  Pa.  St.  17;  ExparU 

Toney,  11  Mo.  662;  In  re  &  Connor,  6  Wis.  290;  PUxU  v.  Har* 

rwofi,  6  Iowa,  80;  Ex  parte  WatMne,  3  Peters,  193;  In  re  OcMi* 

cot,  8  Blatchf.  89;  Ex  parte  McCutUmgh,  35  Cal.  100;  Ex  parte 

Murray,  43  Cal.  457;  Ex  parte  Fisher,  6  Neb.  311 ;  Commonxo. 

V.  Deacon,  8  Serg.  &  R.  72.)    In  Texas  the  rule  is  that  the 

court  will  not  go  behind  the  commitment,  and  in  our  judgment, 

confbrnns  to  the  rule  laid  down  in  section  1182  of  our  statute. 

In  Ex  parU  Ezell,  40  Tex.  451,  Roberts,  C.  J.,  says:  "  When 

the  application  for  the  writ  of  habeas  corpus  shows  that  the 

applicant  is  restrained  of  his  liberty  by  a  sheriff,  acting  under  a 

commitment  issued  by  the  District  Court  after  trial  and  jndgw 

ment  of  conviction  for  a  felony,  the  writ  will  not  be  awarded.'^ 

This  doctrine  is  affirmed  in  Ec  parte  Fuller,  19  Tex.  App.  242; 

Ex  parte  McOrew,  40  Tex.  476 ;  Darrah  v.  Westerlage,  44  Tex. 

388 ;  MaUer  of  Underwood,  30  Mich.  502 ;  Church  on  Habeas 

Corpus,  p.  483,  §  366;  Freeman  on  Judgments  (3d  ed.),  §  621 ; 

In  re  Blair,  4  Wis.  532;  In  re  Perry,  30  Wis.  271 ;  Hauser  y. 
Vol.  IX.— Mi 
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Tfiworwin,  33  Wis.  680;  Ec  parie  OrandaU,  34  Wis.  179;  JEb 
parU  Sender,  41  Wis.  523;  ExpaHe  McKivdt,  55  Ala.  238;  Ex 
parte  Van  Hagan,  25  Ohio  St.  432 ;  Ex  parte  SAair,  7  Ohio  St, 
81 ;  Ex  parU  Huhbard,  65  Ala.  473;  Ex  park  BumeU,  30  Ala. 
461;  Ex  parU  Simmons,  62  Ala.  416;  Kirby  v.  State,  62  Ala. 
65 ;  Ex  parte  Oranioe,  51  Cal.  375 ;  Ex  parte  McLaughlin,  41 
Cal.  211;  Ex  parte  Hartman,  44  Cal.  35.  A  writ  of  habeas 
oorpas  cannot  be  made  to  perform  the  functions  of  a  writ  of 
error.  To  warrant  the  discharge  of  the  prisoner,  the  sentence 
under  which  he  is  held  must  be,  not  merely  erroneous  and  void- 
able, but  absolutely  void.  {Ex  parte  Reed,  100  U.  S  23;  J2c 
parte  Kearney,  7  Wheat.  38 ;  Ex  parte  Milligan,  4  Wall.  2.) 
The  authorities  cited  in  Ex  parte  Gibson,  31  Cal.  628,  are  con- 
clusive of  the  case  now  under  consideration. 

De  Witt,  J. — The  petitioner  purports  not  to  contend  that 
the  writ  of  habeas  corpus  is  a  writ  of  error.  He  announces  his 
position  to  be  that  the  judgment  of  the  District  Court,  by  virtue 
of  which  he  is  confined,  is  null  and  void.  If  this  be  correct, 
the  writ  lies.  The  Fifth  District  Court  was  a  court  of  oom])e- 
tent  criminal  jurisdiction.  It  had  jurisdiction  of  the  person  of 
the  defendant,  and  of  the  offense.  It  had  jurisdiction  to  pro- 
nounce the  judgment  in  question.  The  petitioner  is  in  custody 
upon  a  final  judgment  of  a  competent  court. 

The  statute  of  the  State  upon  the  subject  of  habeas  corpus 
has  the  following  provisions:  "Sec.  1182.  It  shall  be  the 
duty  of  such  judge  [or  court  before  which  the  petitioner 
is  brought],  if  the  time  during  which  such  party  may  be 
legally  detained  in  custody  has  not  expired,  to  remand  such 
party,  if  it  appear  that  he  is  detained  in  custody  by  virtue  of 
the  final  judgment  or  decree  of  any  oom]>etent  court  of  crimi- 
nal jurisdiction,  or  upon  any  process  issued  upon  such  judgment, 
or  decree,  or  in  cases  of  contempt  of  court.  Sec.  1183.  If  it 
appear  upon  the  return  of  the  writ  of  habeas  corpus,  that  the 
prisoner  is  in  custody  by  virtue  of  the  process  from  any  court 
in  the  Territory  [State],  or  judge  or  officer  thereof,  such  prisoner 
may  be  discharged  in  [any]  of  the  following  cases,  subject  to 
therestrictionsofthe  last  preceding  section:  ....  i^ou^-^,  when 
the  process^  though  proper  in  form,  has  been  in  a  case  not 
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allowed  by  law.  •  •  •  .  8ia^,  where  the  imprisonment  is  not 
authorized  by  any  judgment^  order,  or  decree  of  any  court,  nor 
by  any  provision  of  law."  The  petitioner  relies  upon  the  above 
laws.  His  argument  may  be  stated  in  two  points :  first,  the 
judgment  is  void  because  there  never  was  any  trial;  second,  the 
oourt  having  decided  that  the  evidence  was  legally  insufficient, 
\ihe  verdict  of  the  jury  contrary  to  such  decision  is  void,  and 
oonsequeutly  the  judgment. 

We  will  examine  the  first  proposition.  The  statute  declares 
the  common  law,  and  defines  what  a  trial  is.  Criminal  Practice 
Act:  "Sec.  307.  The  jury  being  impaneled  and  sworn,  the 
trial  shall  proceed  in  the  following  order :  Urst,  the  attorney 
pros^uting  must  state  the  case,  and  ofier  the  evidence  in  sup- 
port of  the  prosecution ;  second,  the  defendant  or  his  counsel 
may  then  statehis  defense,  and. offer  evidence  in  support  thereof." 
Other  provisions  follow,  which  are  not  here  material.  The  peti- 
tioner contends  that  the  proceedings  in  the  District  Court  which 
resulted  in  the  judgment  lacked  a  vital  element  of  a  trial,  iu 
that  defendant  was  deprived  of  testifying  or  producing  witnesses 
in  bis  own  behalf,  and  that  therefore  there  was  no  trial  as  con- 
templated by  law,  and  consequently  no  verdict  or  judgment. 
The  defendant  was  not  precluded  by  the  court  from  making  his 
defense.  At  the  close  of  the  case  for  the  State,  defendant  ofiered 
DO  evidence,  as  allowed  by  subdivision  2,  section  307,  supra.  He 
was  not  obliged  to  testify  or  offer  witnesses.  He  submitted  his 
case,  as  he  had  the  right,  upon  what  he  may  have  considered 
the  weakness  or  the  failure  of  the  prosecution.  The  practical 
result  of  the  defendant's  asking  the  court  to  instruct  the  jury  to 
acquit,  and  the  final  action  of  the  jury,  was  that  the  defendant 
lost  his  opportunity  to  testify  and  offer  witnesses  in  his  behalf. 

Again,  the  petitioner  urges  that  he  was-  precluded  from  offer- 
ing evidence,  upon  his  demand  so  to  do,  after  the  jury  had  ren- 
dered their  verdict.  There  seems,  from  the  bill  of  exceptions, 
to  have  been  some  misunderstanding  between  the  judge  and  the 
defendant's  counsel  as  to  the  discharge  of  the  jury — a  mis^ 
understanding  which,  we  take  occasion  to  say,  was  thoroughly 
honest  on  each  side.  The  judge  understood  counsel  to  consent 
to  the  discharge.  Counsel  claims  that  he  objected,  however,  in 
these  wordS|  ^^I  have."    Thb  is  not  a  good  objection.    (See 
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Giy  of  Helena  v.  Albertoae^  8  Mont.  499.)  This  court,  how- 
ever, 18  bouud  by  the  recollection  of  the  judge  l^elow,  who  cer- 
tifies the  bill  of  exceptions,  unless  the  same  be  amended  as 
provided  by  section  328,  Criminal  Practice  Act,  and  section  291, 
Code  of  Civil  Procedure.     {Hcde  v.  Park  DUeh  Co.  2  Mont.  498.) 

It  is  clear  that  defendant's  demand  to  introduoe  his  testimony 
was  subsequent  to  the  discharge  of  the  jury.  When  the  verdict 
is  rendered  and  recorded,  and  the  jury  discharged,  the  jury  is 
fanctiis  officio.  Prior  to  that  time  the  verdict  is  in  the  control 
of  the  jury,  in  some  respects.  After  those  events  the  province 
of  the  jury  is  exhausted.  The  verdict  cannot  then  be  changed 
in  substance.  This  view  does  not  conflict  with  the  power  of 
the  court  to  amend  a  verdict  as  to  informalities.  {WaUenv. 
Junkina,  16  Serg.  &  R.  414 ;  McCkytindl  v.  Linton,  4  Watts,  357  ; 
Bishop  V.  Mugler,  33  Kan.  145;  Moot  v.  Sherwoodf  6  Johns.  68; 
Settle  V.  Ali8on,  8  Ga.  201;  Stale  v.  Wctterman,  1  Nev.  551;  Snell 
V.  Bangor  Navigaiion  Co.  30  Me.  337.) 

If  the  verdict,  when  once  the  record  of  the  court,  caimot  be 
changed  in  substance  or  materiality,  thf^n,  a  fortiori,  a  verdict 
cannot  be  ignored,  and  the  jury  allowed  to  reopen  the  case,  and 
hear  further  testimony,  which  a  party  did  not  choose  to  present 
on  the  trial  at  the  time  when  he  had  opportunity  so  to  da.  To 
countenance  such  a  i)ractice  would  be  to  allow  every  party  in  an 
action,  criminal  or  civil,  to  submit  his  case  on  what  he  might 
deem  his  chances  of  success,  and,  if  the  verdict  was  not  to  his 
liking,  come  back  with  further  evidence.  We  are  of  opinion 
that  petitioner  did  have  a  trial.  We  cannot  on  this  hearing 
inquire  what  irregularities  or  errors  occurred  thereat* 

As  to  petitioner's  second  point,  that  the  verdict  is  null  and 
void  because  contrary  to  the  decision  of  the  trial  court  that  the 
evidence  was  insufficient,  it  is  tantamount  to  the  assertion  that 
the  verdict  and  the  consequent  judgment  are  void  because  the 
verdict  is  contrary  to  the  evidence  and  instructions  of  the  coart. 
The  remedy  for  such  alleged  error  is  a  motion  for  a  new  trial. 
This  court,  on  hal)eas  corpus,  cannot  inquire  into  such  matters. 
If  it  could,  the  writ  of  habeas  corpus  would  perform  all  the 
functions  of  appeal,  writ  of  error,  motion  for  a  new  trial,  and 
certiorari.    Such  is  not  the  practice. 

The  propositions  presented  in  this  application  are  by  no  means 


J 


1890.]  State  v.  Kenney.  389 

new.  Tliere  is  a  rich  and  abundant  legal  literature  upon  the 
subject.  We  refer  to  a  few  of  the  cases  sustaining  our  views : 
Hx  parte  Toney,  11  Mo.  662;  Ex  parte  Windon,  9  Nev.  71;  Ex 
parU  Langey  18  Wall.  163;  Ex  parte  Reed,  100  U.  S.  13;  Ex 
parU  Sieboldy  100  U.  8.  371;  Ex  parte  Oibeon,  31  Cal.  620; 
Petition  of  Semlery  41  Wis.  517;  Ex  parte  Watkins,  3  Peters, 
193;  Ex  parte  Parks,  93  U.  8.  18;  Ex  parte  Wil807i,  114  U.  8. 
417;  Ex  parte  Yarbrcugh,  110  U.  8.  651;  Ex  parte  Fuller,  19 
Tex.  App.  241;  Ex  parte  Gh^anice,  51  Cal.  375 ;  Ex  parte  Fisher , 
6  Nev,  309;  State  v.  GUnn,  64  Md.  572;  Church  on  Habeas 
Corpus,  ch.  25. 

The  petitioner  is  remanded. 

Blake,  C.  J.,  and  Harwood,  J.,  concur,  9  ssq 
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STATE  EX  REL.  JOURNAL  PUBLISHING  COMPANY, 
Appellant,  v.  E.  A.  KENNEY,  AUDITOR,  Respondent. 

JiAStHJtxm'-Con^ilutifmnl  lato  —  Aj)prt*piaiinnB^  StiU  offlcen,  —  ThB  relator 
applied  for  s  writ  of  mancUito  tf)  oompt*  1  tbe  State  auditor  to  draw  his  warrant 
for  the  payment  of  an  accoant  due  it  for  public  priming,  nnder  section  lt>36  of 
the  fifth  division  of  tbeCompILd  Statutes,  which  provides  that  the  goyernor 
and  auditor  shall  etamine  the  **  itemized  acconnt"  of  the  contractor,  which 
shall  be  rendered  "once  in  each  month,"  and  *'if  they  flud  it  to  be  correct  and 
in  aooordance  with  the  proviaiouB  uf  this  chapter,  the  auditor  shall  draw  his 
warrant  on  the  territorial  treasurer  for  the  payment  of  the  same."  Held,  that 
nnder  section  S4,  article  t.  of  the  Coni^titnriou,  which  provides  that  "  no  money 
shall  be  paid  out  of  the  treasury  except  upon  appropriations  made  by  law,  and 
on  warrant  drawn  by  the  public  officer  in  pni-suance  thereof,  except  interest  on 
the  public  debt'*  and  section  10.  article  xii.,  which  provides  that  "no  money 
shall  be  drawn  from  the  treasury  but  in  pursnance  of  npocific  appropriations 
made  l^  law,"  the  relator  was  not  entitled  tu  the  relief  demandt^  in  the  absence 
of  a  lawfol  appropriation,  fffld^  aUo^  that  the  relator  had  a  plain,  speedy,  and 
adequate  remedy  in  an  application  to  the  legislative  assembly  for  an  appropri- 
ation to  pay  the  claim. 

Cohtbacts  of  a  State. — The  executory  contracts  of  a  State,  as  its  promises  to  pay 
for  services  rendered  under  agreements  anthorized  by  law,  have  no  legal  obli- 
gation. They  depend  upon  good  faith  for  their  performance,  and  cannot  be 
enforced  at  law.  (Cases  of  Lafujf,rd  v.  King,  I  Mout.  88,  cited;  Fisk  v. 
Cuitibert,  a  Mont.  698,  distinguished.) 

Appeal  from  First  Judicial  District,  Lewis  and  Qarke  Cbwvty. 
Relator's  petition  for  a  writ  of  mandate  was  denied  by  Hunt,  J. 
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McOutcheon  &  Melntyre^  for  Appellant. 

The  court  below  based  its  action  upon  the  fact  that  the  hist 
legislature  failed  to  make  any  appropriation,  and  that  this  cas^e 
falls  within  section  34,  article  v.  of  the  Constitution.  In  this 
we  think  the  court  erred.  It  is  the  plain  duty  of  the  auditor 
to  issue  a  M-arrant  to  the  relator  for  the  performance  of  this  work. 
(Comp.  Stats,  p.  1094,  §  1636;  p.  960,  §  1122.)  Appellant's 
contract  is  executed  in  pursuance  of  the  statute.  (Comp.  Stats, 
p.  1091,  §  1626.)  The  mine  inspector  is  an  officer  of  the 
Territory  and  of  the  State,  and  his  report  is  required  to  be 
printed  as  are  other  reports  of  officers.  (16th  Sess.  Laws,  p. 
164,  §  13.)  Relator  has  performed  his  part  of  the  contract 
and  has  rendered  its  account  as  provided  by  law:  it  thereupon 
became  the  dutv  of  the  auditor  to  draw  his  warrant  on  the  State 
treasurer  for  the  payment  of  the  same.  (Comp.  Stats,  p.  1094, 
§  1636.)  It  will  be  observed  that  this  warrant  is  not  inpay- 
ment but  for  the  payment  of  the  work  done.  The  printing  law 
is  a  law  of  the  State.  (Const.  Schedule,  §  1.)  This  contract 
has  l)ecn  assumed  by  the  State.  (Const.  Schedule,  §  9.)  If  the 
territorial  auditor  could  not  legally  refuse  to  drawn  his  warrant 
when  we  were  still  under  the  territorial  form  of  government, 
the  State  auditor  cannot.  Compiled  Statutes,  page  1094,  sec- 
tion 1636,  is  mandatory,  and  under  the  provisions  of  the 
constitution,  supra,  is  as  binding  on  the  State  auditor  as  it 
formerly  was  on  the  territorial  auditor.  It  is  clearly  pro))er  to 
draw  warrants  even  when  there  are  no  funds  in  the  treasury, 
otherwise  the  Compiled  Statutes,  page  960,  section  1126,  and 
page  961,  section  1129,  would  be  nugatory.  The  duty  of  the 
State  auditor  to  draw  this  warrant  is  entirely  independent  of  the 
fact  whether  there  is  any  money  in  the  State  treasury,  or  whether 
there  has  been  an  appropriation  of  the  same  to  the  payment  of 
this  debt  or  not.  The  auditor  does  not  pay  the  claim — be 
simply  audits  or  liquidates  it.  People  v.  Secretary  of  State,  68 
111.  90,  seems  to  us  to  be  conclusive  of  this  case.  Illinois  has 
the  same  constitutional  provision  as  Montana,  that  no  funds 
shall  be  drawn  out  of  the  State  treasury  except  on  appropri- 
ations made  by  law,  and  upon  warrants  drawn  by  the  proper 
officer,    (Illinois  Const,  art.  iv.  §  17;  Stimson's  Am.  Stat  Law, 
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p.  81,  §  320.)  Section  34,  article  v.  of  the  Constitution  is  clearly 
a  limitation  upon  the  power  of  the  State  treasurer  and  not  upon 
the  auditor.  It  simply  means  that  before  the  treasurer  can  act, 
two  things  must  have  occurred :  ftrdj  an  appropriation ;  aecondy 
a  warrant  drawn  by  the  proper  oflBcer  in  pursuance  of  such  appro- 
priation. It  has  nothing  to  do  with  the  auditor's  statutory  duty 
to  audit  claim  against  the  State.  In  the  case  at  bar,  relator's 
compensation  is  just  a^  certain  as  if  the  amount  had  been 
inserted  in  the  contract.  Compiled  Statutes,  page  1094,  sec- 
tion 1635,  specifies  the  rates  for  printing  and  how  the  com- 
pensation is  to  be  ascertained.  The  maxim  cerium  est,  etc.,  is 
therefore  applicable.  But  even  if  it  were  not  fixed  the  auditor 
could  not  refuse,  therefore,  to  audit  the  claim.  {JFisk  v.  Outhbert, 
2  Mont.  599.)  Appellant  claims  that  it  is  entitled  to  its  warrant 
under  the  statute  irres})€ctive  of  the  fact  of  any  appropriation 
having  been  made.  If  an  appropriation  is  essential  to  entitle  it 
to  receive  the  money  for  its  warrant,  that  question  will  properly 
come  up  on  the  refusal  of  the  treasurer  to  pay,  exactly  as  was 
done  in  the  ease  of  State  ex  rd.  Boiw'dt  v.  Hickrnan,  decided  at 
the  January  term  of  this  court.  {Brown  v.  Flewohnety  4  Or. 
147,  148.)  Compiled  Statutes,  page  1094,  section  1636,  is  it- 
self an  appropriation.  It  directs  the  payment  or  the  applica- 
tion of  moneys  to  a  certain  use,  to  carry  out  a  public  object, 
which  is  the  meaning  of  the  word  "appropriation"  as  defined 
by  lexicographers.  Money  drawn  under  its  provisions  would 
be  paid  in  pursuance  to  law,  which  is  also  the  meaning  of  the 
word  "appropriation."     {McCavUy  v.  Brooks,  16  Cal.  29.) 

Henri  /.  Haskell,  Attorney -General,  for  Respondent. 

It  appears  by  the  pleadings  in  this  case  that  the  petitioner 
herein  has  a  contract  with  the  State  of  Montana  to  do  all  of 
its  printing  at  a  specified  rate,  but  it  does  not  appear  therein 
when  the  respondent  shall  pay.  We  take  the  ground  that  the 
petition  must  state,  and  that  the  petitioner  must  show,  that  there 
has  been  an  appropriation  made  by  law  for  the  payment  of  this 
claim,  and  as  well  the  warrant  when  drawn.  In  support  of  this 
proposition  we  refer  the  court  to  section  34,  article  v.  of  the 
Constitution,  which  reads  as  follows:  "No  money  sliall  be  paid 
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out  of  the  treasury  except  npon  appropriations  made  bj  law, 
aud  on  warrant  drawn  by  the  proper  officer  in  pursuance  thereof^ 
except  interest  on  the  public  debt.'^  The  appellant  contends : 
(1)  That  an  appropriation  is  not  a  prerequisite  to  authorize  the 
auditor  to  draw  his  warrant;  (2)  that  tlie  drawing  of  the  war- 
rant is  simply  evidence  of  the  fact  that  the  claim  is  audited;  (3) 
that  the  inhibition  in  section  34  applies  solely  to  the  State  treas- 
urer and  not  to  the  auditor;  (4)  tlmt  a  failure  of  the  auditor 
to  draw  his  warrant  renders  nugatory  sections  1126  and  1129, 
fifth  division  of  the  Compiled  Statutes.  We  construe  the  words 
^Mn  pursuance  thereof  in  section  34  to  mean  ''in  accordance 
with  such  appropriation '';  therefore  the  auditor  would  be  as 
strongly  inhibited  from  drawing  a  warrant  for  any  proper 
claim  presented  to  him  until  the  legislature  had  made  a  specific 
appropriation,  as  he  is  now.  Webster  bears  us  out  fully  in 
our  construction  of  the  words  above  quoted.  He  defines  '^  pur- 
suance'':  ^*A  following  out  or  after" — 'Mn  accordance  with.'' 
'^Done  in  consequence  or  prosecution  of  anything."  Therefore 
the  section  would  read:  ''No  money  shall  be  paid  out  of  the 
treasury  except  upon  appropriations  made  by  law,  and  on  war- 
rant drawn  by  the  proper  officer  in  accordance  with  such  appro- 
priation." As  to  the  second  proposition  of  the  appellant,  we 
contend  that  it  is  not  well  taken,  and  considering  the  fact  that 
what  he  terms  ''simply  evidence  of  the  fiaict  that  the  claim  is 
audited,"  is  worth  one  hundred  cents  on  the  dollar,  is  an  order 
on  the  State  treasurer,  and  draws  six  per  cent  interest  if  there 
is  no  money  in  the  treasury  to  pay  the  same.  It  is  apparent 
that  such  "  evidence"  is  a  settlement  of  the  claim,  so  far  as  the 
auditor  is  concerned,  and  that  it  being  a  promise  to  pay,  is 
n^otiable.  The  State  accepts  "evidence"  like  this  in  payment 
of  taxes.  (§  1126,  fifth  div.  Comp.  Stats.)  A  warrant  is  in 
fact  "an  order  on  the  State  treasurer  to  pay  a  given  sum  out  of 
the  money  in  the  State  treasury  not  otherwise  appropriated." 
(§1125  6f  said  laws.)  The  warrant  shows  upon  its  face  that 
the  money  to  be  paid  thereon  has  been  duly  appropriated  for 
that  purpose.  Our  construction  of  section  34  answers  the  third 
as  well  as  the  first  proposition  of  the  appellant.  Assuming 
that  the  petition  must  show  that  there  has  been  an  appropri- 
ation made  by  law,  aud  that  our  construction  of  section  34  is 
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the  correct  rule,  and  there  having  been  no  appropriation  made 
by  law  for  the  payment  of  appellant's  claim,  the  auditor  has 
no  authority  to  draw  a  warrant  therefor.  {Redding  v.  BeB, 
4  Cal.  333;  Myers  v.  English,  9  Cal.  350.)  The  provisions  of 
the  constitution  of  the  State  of  California  at  that  time,  conceni-^ 
ing  public  moneys,  was  not  unlike  ours  at  the  present  time,  and 
reads,  "No  money  shall  be  drawn  from  the  treasury  but  in  con* 
sequence  of  appropriations  made  by  law."  (See,  also.  People  v. 
Burrows,  27  Barb.  98 ;  People  v.  JVewiain,  29  Barb.  98 ;  Brown 
V.  Fleisc/iner,  4  Or.  135.)  We  contend  that  in  the  absence  of 
flection  34,  article  v.  of  the  Constitution,  this  appellant  could 
not  obtain  the  writ  on  his  petition,  for  the  reason  that  the  inhibi- 
tion on  the  State  treasurer  contained  in  article  zli.,  as  to  pay- 
ments of  State  fund^,  is  as  binding  uix>u  the  auditor  as  upon 
the  treasurer.  We  quote  section  10  of  article  xii.:  "All  taxes 
levied  for  State  purposes  shall  be  paid  into  the  State  treasury, 
and  no  money  shall  be  drawn  from  the  treasury  but  in  pursu- 
ance of  specific  ap]>ropriations  made  by  law."  For  a  construc- 
tion of  this  section  we  refer  the  court  to  the  case  of  State  v. 
Wallichs,  12  Neb.  409.  (See,  also,  State  v.  WalJidis,  15  Neb.  458, 
609.)  An  appro]mation  cannot  be  implied.  (State  v.  Wcdlichs, 
16  Neb.  679.)  Without  an  appropriation  by  the  legislature, 
no  funds  once  in  the  State  treasury  can  be  drawn  out.  {State 
V.  Liedtke,  9  Neb.  468;  State  v.  Babcock,  17  Neb.  613.)  By 
a  specific  appropriation  we  understand  an  act  by  which  a  named 
sum  of  money  has  been  set  apart  in  the  treasury  and  devoted 
to  the  payment  of  a  particular  claim  or  demand.  {Stratton  v. 
Oreen,  45  Cal.  161;  BuUer  v.  Bates,  7  Cal.  138.)  It  is  not 
contended  on  the  part  of  the  respondent  that  the  State  of  Mon- 
tana has  not  assumed  this  contract.  The  State  accepted  it  with 
the  condition  that  it  would  pay  the  sums  found  due  appellant 
under  the  contract  whenever  the  legislature  wonld  make  an 
appropriation.  This  provision  is  applicable  as  well  to  claims 
against  the  State,  existing  prior  to  the  constitution,  as  to  those 
subsequent.  {Swann  v.  Bucky  40  Miss.  299;  Hunsaker  v. 
Borden,  5  Cal.  290.) 

Blake,  C.  J. — This  is  an  appeal  from  the  order  of  the  rourt 
below,  denying  the  application  ot  the  relator  for  a  writ  of 
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date,  to  compel  the  auditor  of  the  State  to  draw  his  warrant  on 
the  treasurer  of  the  State  in  payment  of  an  acooant.  The  afiS- 
davit  which  accompanies  the  application  is  not  controverted| 
and  recites  the  following  facts:  The  Journal  Publishing  Com- 
pany entered  March  11, 1889,  into  a  contract  with  the  Territory 
of  Montana  to  do  all  the  printing  therefor  which  is  required  by 
law.  The  account  of  the  printing  and  advertising  done  by  this 
company  for  the  inspector  of  mines,  an  officer  of  the  State,  under 
the  contract,  amounted  to  the  sum  of  $389.39,  and  was  presented 
March  1, 1890,  to  Kenney,  the  auditor  of  the  State.  This  account 
was  examined  by  the  governor  and  auditor  of  the  State,  and  found 
to  be  correct  March  4, 1 890.  Afterwards  a  demand  was  made  of 
the  auditor  that  he  should  draw  his  warrant  on  the  treasurer  of 
the  State  for  the  amount  of  the  account  in  favor  of  the  company, 
and  the  auditor  refused  to  perform  this  act  Upon  the  hearing 
of  the  application  it  was  adjudged  that  the  writ  of  mandate  be 
denied,  upon  the  grouud  that  the  foregoing  facts  do  not  entitle 
the  relator  to  this  remedy. 

It  is  conceded  that  the  claim  of  the  relator  against  the  State  is 
valid,  and  the  defense  of  the  respondent  is  based  upon  the  failure 
of  the  legislature  to  make  an  appropriation  for  its  payment. 

The  provisions  of  the  constitution  which  are  applicable  to 
this  controversy,  declare  that  *'  no  money  shall  be  paid  out  of 
the  treasury  except  upon  appropriations  made  by  law,  and  on 
warrant  drawn  by  the  public  officer  in  pursuance  thereof,  except 
interest  on  the  public  debt.''  (§  34,  art.  v.)  "No  money  shall 
be  drawn  from  the  treasury  but  in  pursuance  of  specific  appro- 
priations made  by  law."  (§  10,  art  xii.)  In  State  v.  Hickman^ 
ante^  page  370,  it  was  decided  that  a  clause  of  the  constitution 
which  fixed  the  salary  of  the  secretary  of  State,  and  prescribed 
the  times  of  its  payment,  was  an  appropriation  made  by  law. 
It  is  obvious  that  this  principle  does  not  determine  the  question 
before  us.  The  statute  specifies  the  prices  which  shall  be  paid 
for  the  printing  that  has  been  authorized  by  the  contract  between 
the  relator  and  the  Territory.  (Comp.  Stats,  div.  6,  ch.  xcviii.) 
The  law  further  provides  that  the  governor  and  auditor  shall 
examine  the  "itemized  account"  of  the  contractor,  which  shall 
be  rendered  "once  in  each  month,"  and"  if  they  find  it  to  be 
correct  and  in  accordance  with  the  provisions  of  this  chapteri 
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tlie  auditor  fthall  draw  his  warrant  on  the  territorial  treasurer 
for  ike  payment  of  the  same."  (Comp.  Stats,  fifth  div.  §  1636.) 
"The  auditor  of  the  Territory  is  hereby  empowered  to  issue 
territorial  warrants  drawn  upon  the  treasury  of  the  Territory^ 
in  favor  of  all  persons  to  whom  the  legislative  assembly  of  the 
Territory  may  direct."  (Comp.  Stats,  fifth  div.  §  1122.)  The 
obligations  of  the  Territory,  under  the  terms  of  the  contract 
with  the  relator  for  the  public  printing,  have  been  assumed  by 
the  State,  and  the  constitution  in  the  most  solemn  manner  pro- 
tects and  enforces  the  rights  of  individuals^  associations,  and 
corporations  which  existed  at  the  time  when  Montana  was 
admitted  into  the  Union.  (Art.  xz.  Schedule,  §§  1,  2,  9, 10, 12.) 
This  historic  event  operated  as  a  repeal  or  amendment  of  "all 
laws  enacted  by  the  legislative  assembly  of  the  Territory  of 
Montana  and  in  force,"  which  were  inconsistent  with  the  consti* 
tution  of  the  State.    (Art.  xx.  Schedule,  §  1.) 

The  writ  of  mandate  shall  be  issued  "to  compel  the  perform- 
ance of  an  act  which  the  law  specially  enjoins  as  a  duty  resulting 
from  an  oflSce."  (Code  Civ.  Proc.  §  566.)  Are  the  foregoing 
provisions  of  the  statute  concerning  printing  consistent  with  the 
constitution?  There  is  no  law  which  appropriates  in  express 
language  a  certain  sum  ior  the  payment  of  the  claim  of  the 
relator.  Is  the  auditor  em]X)wered,  after  the  admission  of  the 
State  into  the  Union,  to  draw  his  warrant  according  to  the  ter- 
ritorial statute,  supra  f 

The  Constitution  of  the  United  States  provides  that  "no 
money  shall  be  drawn  from  the  treasury  but  in  consequence  of 
appropriations  made  by  law."  (Art.  i.  §  9.)  The  leading  case 
njKjn  the  interpretation  of  this  clause  is  Beeside  v.  Wcdker,  11 
How.  272.  This  was  a  petition  for  a  writ  of  mandamus  to 
direct  the  secretary  of  the  treasury  to  enter  upon  the  books  of 
his  department  the  sum  of  $188,496.06  to  the  credit  of,  and  to 
p:>y  the  same  to,  the  plaintiiT.  Upon  the  trial  of  another  action 
the  jury  returned  a  verdict,  and  certified  that  the  United  States 
was  indebted  in  this  amount  to  James  Beeside.  A  final  judg- 
ment was  entered  in  his  favor  therefor,  which  was  in  full  force 
when  this  proceeding  was  commenced  by  his  executrix.  Mr. 
Justice  Woodbury,  as  the  organ  of  the  court,  said :  "No  officer, 
however  high,  not  even  the  President,  much  less  a  secretary  of 
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the  treasury,  or  treasurer,  is  empowered  to  pay  debts  of  the 
United  States  generally,  when  presented  to  them.  If,  therefore, 
the  petition  in  this  case  was  allowed  so  far  as  to  order  the  ver- 
dict against  the  United  States  to  be  entered  on  the  books  of  the 
treasury  department,  the  plaintiff  would  be  as  far  from  having 
a  claim  on  the  secretary  or  treasurer  to  pay  it  as  now.  The 
difficulty  in  the  way  is  the  want  of  any  appropriation  by  Con- 
gress to  pay  this  claim Hence  the  {>etitioner  should  have 

presented  her  claim  on  the  United  States  to  Congress,  and  prayed 
for  an  appropriation  to  pay  it.  If  Congress  after  that  make 
such  an  appropriation,  the  treasury  can,  and  doubtless  will,  dis- 
charge the  claim  without  any  mandamus;  but  without  such  an 
appropriation  it  cannot  and  should  not  be  paid  by  the  treasury, 
whether  tiie  claim  is  by  a  verdict  or  judgment,  or  without  either, 
and  no  mandamus  or  other  remedy  lies  against  any  officer  of  the 
treasury  department,  in  a  case  situated  like  this,  where  no  appro- 
priation to  pay  it  has  been  made.  The  existence  of  this  other 
and  ordinary  mode  of  redress,  by  resort  to  Congress,  may  be 
another  reason  against  a  mandamus,  as  that  lies  only  when  no 
other  adequate  remedy  exists.  {Marbury  v.  Madison,  1  Cranch, 
137;  KendaU  v.  Untied  States,  12  Peters,  625.)" 

The  history  of  this  vital  clause  of  the  constitution  forms  a 
grand  part  in  the  struggle  for  liberty  between  the  people  and 
monarchs  of  England.  In  Magna  Charta  it  is  confirmed  that 
^'no  scutage  or  aid  shall  be  imposed  in  our  kingdom  unless  by 
the  general  council  of  our  kingdom."  In  1688,  the  act  "for 
declaring  the  rights  and  liberties  of  the  subject,  and  settling  the 
succession  of  the  crown''  (or  bill  of  rights),  declared  "that  levy- 
ing money  for  or  to  the  use  of  the  crown  by  pretense  of  preroga- 
tive, without  grant  of  parliament  for  longer  time,  or  in  other 
manner  than  the  same  is  or  shall  be  granted,  is  illegal.'* 

Words  have  changed  in  signification  during  the  progress  of 
time,  but  the  principle  has  not  been  modified,  and  this  bulwark 
of  freedom  has  been  preserved  in  the  constitutions  of  the  States  of 
the  Union.  The  decisions  are  in  harmony  with  the  doctrine 
of  Reeside  v.  Walker,  supra,  although  there  have  been  dissen- 
sions respecting  the  acts  of  the  legislntive  department  to  ascer- 
tain whether  they  are  in  hga\  'fle  t  appropriations.  The 
Supreme  Court  of  Indiana,  in  Bistine  v.  State,  20  Ind.  328,  held 
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that  the  interest  upon  the  public  debt  of  the  State  could  not  be 
paid  without  a  specific  appropriation  by  the  legislature.  Mr, 
Justice  Perkins,  in  the  opinion^  says :  ^^  There  are  some  things 
which,  plainly  enough,  are  not  severally  an  appropriation.  A 
promise  by  the  governroeDt  to  pay  money  is  not  an  appropri- 
ation. A  duty  on  the  part  of  the  legislature  to  make  an  appro- 
priation is  not  such.  A  promise  to  make  an  appropriation  is 
not  an  appropriation.  The  pledge  of  the  faith  of  the  State  is 
not  an  appropriation  of  money  with  which  to  redeem  the  pledge. 
•  •  •  •  Appropriation,  as  applicable  to  the  general  fund  in 
the  treasury,  may,  perhaps,  be  defined  to  be  an  authority  from 
the  l^islature,  given  at  the  proper  time,  and  in  legal  form,  to  the 
proper  officers,  to  apply  sums  of  money  out  of  that  which  may 
be  in  the  treasury,  in  a  given  year,  to  specified  objects  or  demjiuds 
against  the  State.  An  appropriation  of  the  money  to  a  specified 
object  would  be  an  authority  to  the  proper  officers  to  pay  the 
money,  because  the  auditor  is  authorized  to  draw  his  warrant 
upon  an  appropriation,  and  the  treasurer  is  authorized  to  pay 
such  warrant  if  he  has  appropriated  money  in  the  treasury." 

In  Swann  v.  JSuci,  40  Miss.  298,  Mr.  Justice  Ellett  delivered 
the  opinion,  and  said :  ^^  The  only  remedy  for  a  debt  due  by  a 
State  is  by  an  application  to  the  legislature  to  make  an  appro- 
priation for  its  payment.     Indeed,  no  money  can  be  drawn  from 

the  treasury  but  in  consequence  of  such  an  appropriation 

The  grants  and  executed  contracts  of  a  State  are  contracts  within 
the  protection  of  the  constitution.  But  its  executory  contracts, 
such  as  promises  to  pay  money  and  the  like,  have  no  other  than 
a  moral  sanction,  and  depend  upon  good  faith  for  their  perform- 
ance.'' (See,  also,  Staie  v.  WaUichs,  12  Neb.  407;  Stale  v.  Wal- 
hchM,  16  Neb.  609;  StaJf^  v.  Babcoek,  18  Neb.  221;  StraUon  v. 
Oremy  45  Cal.  149;  MarsfuUl  v.  Dunn,  69  Cal.  223;  Brown  v. 
Heiadmer,  4  Or.  132;  People  v.  Butrom,  27  Barb.  89;  People 
V.  IVemain,  29  Barb.  96.) 

Upwards  of  twenty  years  ago  the  Supreme  Court  of  the  Ter- 
ritory, in  Lamgford  v.  King,  1  Mont.  38,  thus  expressed  the  law 
through  Mr.  Justice  Knowles :  "  There  is,  then,  no  legal  power 
to  enforce  territorial  contracts.  In  other  words,  there  is  no 
obligation  to  tentorial  contracts.  They  rest  simply  upon  the 
good  &ith  of  the  Territory/'    The  case  of  Fuk  v.  Outhbert,  2 
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Mont.  693,  which  is  cited  by  the  appellant,  is  rendered  inappli- 
cable by  the  adoption  of  the  constitution  of  the  State.  We  con- 
clude from  the  authorities  supray  that  the  respondent  cannot 
draw  his  warrant  upon  the  treasurer  of  the  State  in  payment 
of  the  claim  of  the  relator,  in  the  absence  of  an  appropriation 
by  law.  The  foregoing  prohibitions  of  the  constitution  refer  to 
the  auditor  as  well  as  the  treasurer,  and  any  other  officer  who  is 
empowered  to  disburse  the  public  funds,  in  pursuance  of  a  law- 
ful appropriation.  To  this  extent  the  statute  r^ulating  print- 
ing, which  requires  the  drawing  of  a  warrant  after  the  ''itemized 
account'^  has  been  found  correct  by  the  governor  and  auditor, 
cannot  be  enforced  at  this  time.  The  relator  must  apply  to  the 
legislative  assembly  of  the  State  for  relief,  and  this,  according 
to  the  precedents,  appears  to  be  the  "  plain,  speedy,  and  adequate 
remedy." 

It  is  therefore  ordered  that  the  judgment  of  the  court  below 
be  affirmed,  with  costs. 

ELiBWOOD,  J.,  and  De  Witt,  J.,  concur. 


EILBY,  Appellant,  9.  BAKER,  Respondekt. 

Nsw  Tbial — Confliot  in  tetHmony — Where  no  reMoni  wt%  given  in  the  trannoripft 
for  the  aetion  of  the  oonrt  below  in  granting  a  new  trial,  and  there  ia  a  rab- 
■tantial  oonfliot  in  the  testimony,  the  Judgment  will  be  affirmed.  (CaKS  of 
Chauvin  t.  ValUon^  7  Mont.  681 ;  Kireher  v.  Conrad,  ante,  p.  191;  LandtmMn 
Tt  TfiOfnpBon,  anUt  P*  182,  affirmed.) 

Appeal  frtmi  Severdk  Judimal  Di^       Yellowstone  Ckmrdy. 

Defendant's  motion  for  a  new  trial  was  granted  by  Lidbell^  J. 

jB.  T.  AUen,  for  Appellant, 

0.  F.  Ooddardy  for  Respondent 

Setting  aside  the  verdict  of  the  jury  was  a  matter  of  legal  dis- 
cretion, vested  in  the  court  below,  and  this  court  will  not  inter- 
fere with  it  unless  abuse  of  that  discretion  is  shown,  and  especially 
if  there  be  a  substantial  conflict  of  evidence.  (Hayne  on  New 
Trial  and  Appeal,  §§  97,  289;  O'Brien  v.  Brady,  23  Cal.  243; 
Drake  v.  Palmer,  2  Cal.  177;  Speck  v.  Hoyt,  3  Cal.  413;  Feter$ 
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V.  Fo8$,  16  Cal.  368;  Ncxmey  v.  Jfafumey,  30  Cal.  226;  Sharp 
V.  Hoffman,  79  Cal.  404;  Hamdt  v.  C.  P.  R.  B.  Co.  78  CaL 
31 ;  Minium  v.  BlisB,  77  Cal,  90.) 

Blake,  C.  J. — This  action  was  oonimenced  to  recover  dam- 
ages for  the  malicioas  prosecution  of  Kilby  by  Baker.  The  jury 
returned  a  verdict  for  the  plaint  iff,  and  the  court  below  granted 
the  motion  of  Baker  for  a  new  trial.  No  reasons  are  given 
in  the  transcript  for  this  ruling,  and  the  grounds  which  appear 
in  the  notice  relate  chiefly  to  the  insufficiency  of  the  evidence. 
There  is  a  substantial  conflict  in  the  testimony  of  the  parties^ 
and  we  cannot  say  that  there  has  been  an  abuse  of  judicial  dis- 
cretion. No  questions  of  law  for  the  guidance  of  the  court  at 
another  trial  have  been  brought  to  our  attention,  and  the  judg^ 
ment  must  be  affirmed,  with  costs.  {Chauvin  v.  Valium^  7  Mont. 
681;  Kircher  v.  Conrad,  ante,  p.  191;  Landsman  v.  niompson, 
ante,  p.  182.) 

De  Witt,  J.,  concurs.  Habwood,  J.,  being  disqualified,  did 
not  sit  in  this  case. 


WALLACE   ET  AL.,  Appellants,  v.  LEWIS   et   al., 

Respondents. 

AmoHiBMTB —  Time  in  which  motion  to  distolw  may  be  made,  ->  Under  seotloii  200 
of  the  Code  of  Ci?il  Procedare,  which  provides,  in  sabstance,  that  the  defend- 
ant may  "at  any  time  before  the  time  for  answering  expires  apply  on  motion 
to  the  court  that  the  attachment  be  diHcharged,  on  the  ground  that  the  writ  was 
improperly  issued."  the  motion  must  be  made  within  the  time  in  which  th« 
defendsDt  shall  appear  and  answer  the  summons.  (Case  of  Vaughn  ▼.  Daises, 
7  Mont.  Se3»  affirmed.) 

Baxs — Motion  to  diaaoUfe — Change  of  ^enue  docs  not  enlarge  f im«.  — Where  % 
motion  to  discharge  an  attachment  is  oyerrnled,  without  prejudice  to  the 
renewal  of  the  motion,  upon  a  change  of  yenue  being  granted,  and  the  Tenne 
it  subsequently  changed,  the  time  in  which  such  motion  may  be  made  is  nd 
thereby  enlarged. 

\ — DisoAar^e—lfoHont.— In  the  case  at  bar,  before  the  expiration  of  the  tiuM 
to  answer  the  defendants  moTed  to  discharge  the  attachment,  which  motion  was 
denied  without  prejudice  to  a  renewal  of  the  motion  on  a  change  of  Tenue.  A 
ebange  of  Tenue  being  granted,  the  defendants,  after  the  expiration  of  the  time 
to  answer,  again  mored  to  discharge  the  attachment,  using  the  same  papers  thai 
had  been  filed  on  the  former  motion.  Btldt  that  a  motion,  being  an  application 
for  an  order,  is  not  made  by  the  filing  of  an  application  in  writing  alone,  but  bj 
the  moving  of  the  court  to  grant  the  order,  and  the  defendants'  second  motion 
WM  loo  late. 
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Appeal  from  Sixth  Judicial  Didrid^  OaRa&a  Cbvnfy.     ' 

This  action  was  oommenoed  in  the  District  Court  of  Lewis 
and  Clarke  County.  A  change  of  venue  was  granted  by  Hunt, 
J.,  to  Gallatin  County  on  motion  of  the  d^ndaat&  The  oeder 
discharging  the  attachment  was  made  by  Hjeinby,  J. 

Statement  of  fiicts,  prepared  by  the  judge  deliyeriDg  the 
opinion. 

The  complaint  is  on  a  money  demand,  and  was  filed  in  tht 
First  District  Court  in  and  for  Lewis  and  Clarke  Count j, 
November  27,  1889.    Summons    was   issued,  and  served  on 
defendant  Lewis   December  2d,  and   on  defendant  Yaaghn 
December  12th,  each  in  Gallatin  County,  in  the  sixth  district. 
Writ  of  attachment  was  issued  November  27th,  and  levied  on 
personal    property   November  29th*    Lewis'  time  to  appear 
expired  January  11,  1890,  and  Vaughn's  on  Jimuary  2Isti 
Before  those  dates  each  appeared   by  demurrer.    A  written 
application  to  dissolve  the  attachment  was  filed  by  defendants 
on  January  9th.    On  the  same  day  defendants  filed  written 
demand  that  the  venue  be  changed  to- Gallatin  County,  in  the 
sixth  district.     The  application  to  discharge  the  attachment  was 
heard  by  Hon.  William  H.  Hunt,  judjge  of  the  fifst  district,  in  Wb 
court,  January  15th.     It  was  heard  upon  all  the  papers  and  pro- 
ceedings in  the  case,  and  upon  affidavits  filed.    The  application 
was  denied  by  Judge  Hunt,  January  15th,  in  the  following  order: 
^That  said  motion  be  overruled,  without  pr^udiee  todefimd- 
ants'  renewing  said  motion,  if  a  change  of  venae  shall  be  granted 
herein."    On  January  17tli  the  same  judge  made  an  order,  on 
defendants'  motion,  changing  the  venue  to  Gallatin  County. 
On  March  5,  1890,  before  Hon.  Frank  Henry,,  judge  of  the 
sixth  district,  defendants  moved  to  discharge  the  attftefamenL 
They  used  the  same  papers  on  the  motion  that  had  been  filed 
and  used  in  the  first  district.    Since  the  hearing  in  the  las^ 
mentioned  district,  no  papers  of  any  description  connected  with 
the  motion   had   been   filed.    On   the  hearing   befi>re  Judge 
Henry,  March  5th,  an  order  was  made  discharging  the  aittecb- 
ment.    From  this  order  plaintiffs  appeaL 

Kindey  &  Knowlea,  and  JUl  X  LiddeU,  for  Appellants. 


1890.]  Wallace  v.  Lewis.  401 

A  motion  for  the  discharge  of  the  attachment  was  filed  bj 
respondents  on  the  ninth  day  of  January,  1890.  On  the  fifteenth 
day  of  January  the  respondent  Lewis  applied  to  the  court  to 
discharge  the  said  attachment,  and  on  the  sixteenth  day  of  Jan- 
uary the  court  overruled  said  application  and  motion.  January 
9th  respondents  filed  a  motion  for  a  change  of  venue,  which  was 
granted  on  January  17th.  March  5th,  forty-three  days  after 
the  last  day  for  respondents  to  answer,  and  fifty-four  days  after 
both  respondents  had  answered,  and  when  the  said  cause  had 
been  removed  from  the  court  in  which  the  action  was  begun, 
and  when  the  cause  was  pending  before  another  judge  other 
than  the  one  who  overruled  the  first  application,  respondents 
made  a  second  application  for  the  discharge  of  said  attachment, 
which  said  last-mentioned  judge  granted  said  application.  By 
the  provision  of  section  200,  chapter  Iv.,  first  division,  Code  of 
Civil  Procedure,  the  respondents  exhausted  their  right  to  apply 
for  a  discharge  of  this  attachment  in  the  court  where  this  action 
was  brought.  (Vaughn  v.  Datoes,  7  Mont.  360;  Magee  v. 
FogaHy,  6  Mont.  237;  Drake  on  Attachments,  §§  112,  420; 
Hairy  v.  Shunuzn,  13  Mo.  547;  Cannon  v.  ilcManus,  17  Mo. 
345;  McDonald  v.  Ihi,  60  Mo.  172;  Roberts  v.  Warren,  3  Wis. 
646;  Blackwood  v.  Jones,  27  Wis.  498;  Fairfield  v.  Madison 
Manuf.  Co^  38  Wis.  346 ;  Bishop  Bros.  v.  Fennerty,  46  Miss. 
570;  Arch^-  v.  Claftin,  31  111.  306.) 

Luee  &  Lucej  for  Bespondents. 

Appellants  say  that  on  the  sixteenth  day  of  January,  1890, 
the  court  overruled  defendants'  motion  to  discharge  the  attach- 
ment. This  is  the  order  referred  to:  '^That  said  motion  be 
overruled  without  prejudice  to  defendants  renewing  said  motion 
if  a  change  of  venue  shall  be  granted  herein.'^  This  order  left 
the  case  just  as  it  was  before  the  order  was  made.  The  order 
did  not  finally  dispose  of  the  motion  so  as  to  make  it  appealable. 
Appellants  are  mistaken  in  saying  that  a  second  application  to 
discharge  their  attachment  was  made  March  5th.  The  only 
motion  or  application  that  was  ever  filed  is  the  one  that  was 
filed  in  the  First  Judicial  District  Court,  and  it  was  filed  before 
the  time  for  answering  had  expired.  The  summons  was  served 
on  defendant  Lewis,  December  2,  1889,  in  Gallatin  County ;  on 
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defendant  Vaughn,  December  12, 1889,  in  Galktin  County,  and 
the  said  motion  was  filed  January  9,  1890.    The  court  takes 
judicial  notice  that  Grallatin  County  is  not  in  the  First  Judicial 
District,  and  that  therefore  defendants  had  forty  days  after  serv- 
ice of  summons  within  which  to  answer,  and  it  does  not  require 
a  very  careful  mathematical  calculation  to  show  that  January 
9,  1890,  was  within  forty  days  after  December  2, 1889.     This 
motion  is  the  only  motion  ever  filed  to  discharge  the  attachment 
in  this  case,  and  it  is  quite  immaterial  that  Judge  Henry's  order 
was  made  forty-three  days  or  fifty-four  days  aft^r  the  time  for 
answer  had  expired.     The  material  questions  in  this  regard  are, 
did  Judge  Hunt  finally  dispose  of  the  matter,  and  did  the  defend- 
ants renew  or  call  up  again  the  motion  after  the  change  of  venue 
was  made?    A  casual  reading  of  Judge  Hunt's  order  shows  that 
no  final  disposition  of  the  motion  was  thereby  made.     If  we  are 
right  in  this,  then  his  order  of  January  16,  1890,  did  not  put 
an  end  to  the  motion  in  that  court  and  his  order  was  not  appeal* 
able,  and  that  if  his  order  did  not  so  put  an  end  to  the  motion, 
then  on  transfer  to  Gallatiu  County  the  District  Court  of  that 
county  had  jurisdiction  to  finally  dispose  of  the  matter.    It 
therefore  follows  that  Va^ighn  v.  Datoea,  7  Mont.  361,  cited  by 
appellants,  has  no  application  whatever.     The  grand  fact  in  tliat 
case  was  that  the  motion  to  discharge  was  made  after  the  time 
prescribed  for  answering  had  expired.     The  points  decided  in 
the  balance  of  the  cases  cited  by  appellants  are,  that  any  proceed- 
ing in  the  nature  of  a  motion  to  vacate,  quash,  or  discharge  a 
writ  of  attachment  should  be  taken  in  time.     There  is  no  such 
question  in  this  appeal.     The  transcript  shows  that  the  defend- 
ants, before  the  time  for  answering  had  expired,  made  their 
motion  to  discharge  the  attachment,  and  that  it  was  made  upon 
due  notice  to  the  plaintiffs. 

De  Witt,  J.— Section  200  of  the  Code  of  Civil  Procedure 
is  as  follows:  "The  defendant  may  also,  at  any  time  before  the 
time  for  answering  expires,  apply  on  motion,  upon  reasonable 
notice  to  the  plaintifiT,  to  the  court  in  which  the  action  is 
brought,  or  the  judge  thereof,  that  the  attachment  be  discharged 
on  the  ground  that  the  writ  vraa  improperly  issued.*'  This 
statute  is  interpreted  that  the  time  in  which  the  application 
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must  be  made  "refers  to  the  time  in  which  the  defendant  shall 
appear  and  answer  the  sumraons/'  {Vaughn  v.  Dawes, 7  Mont. 
362.)  That  is,  if  the  summons  be  served  on  defendant  in  a 
district  other  than  the  one  in  which  the  action  is  brought,  he 
must  a])pear  within  forty  days.  Defendant  Lewis  might  then 
make  the  application  before  or  on  January  11th.  Defendant 
Vaughn  had  until  January  21st. 

The  application  was  heard  by  Judge  Hunt,  January  15th. 
This  was  within  the  statutory  time  as  to  defendant  Vaughn, 
whatever  may  have  been  the  situation  of  Lewis.  When  Judge 
Hunt  denied  the  application,  "without  prejudice"  as  to  a 
renewal  before  Judge  Henry,  he  did  not  purport  to  extend  the 
time  in  which  defendants  might  make  the  application,  which 
time  was  fixed  by  the  statute,  and  the  construction  thereof 
in  Vaughn  v.  Dawes,  supra.  The  ruling  simply  relieved  the 
defendants  from  the  possibility  of  a  charge  of  contempt  of  court 
in  making  a  second  application  to  another  judge.  Conceding 
that  the  effect  of  the  words  "without  prejudice"  was  to  leave 
the  defendants  as  they  were  before  the  hearing  before  Judge 
Hunt,  it  was  to  preserve  their  privileges  existing  when  they 
went  into  the  First  District  Court,  not  to  enlarge  them,  or 
create  new  ones.  (See  Ford  v.  Doyle,  44  Cal.  635;  Bothers  v. 
Cherokee  Bob,  46  Cal.  285;  Kenney  v.  Kelleher,  63  Cal.  443; 
§§  561,  552,  Code  Civ.  Proc.)  In  this  view  the  defendants 
were  therefore,  on  January  17th,  in  the  same  position  as  if  they 
had  never  moved  for  a  dissolution  of  the  attachment.  We  find 
that  they  take  no  steps  whatever  until  the  application  to  Judge 
Henry,  March  5th. 

Our  statute,  section  482,  Code  of  Civil  Procedure,  defines  a 
motion  as  follows:  "Every  direction  of  a  court  or  judge  made 
or  entered  in  writing,  and  not  included  in  a  judgment,  is  denomi- 
nated an  order.  An  application  for  an  order  is  a  motion."  The 
statute  of  California  is  identical.  (Prac.  Act  Cal.  §  615 ;  Code 
Civ.  Proc.  Cal.  §  1003.  See,  also,  Jenkins  v.  Frink,  27  Cal. 
339.)  In  PeojAe  v.  Ah  Sam,  41  Cal.  650,  Temple,  J.,  interprets 
the  above  law  as  follows:  "  A  motion  is  properly  an  application 
for  a  rule  or  onler,  made  viva  voce  to  a  court  or  judge.  It  ia 
distinguished  from  the  more  formal  applications  for  rdief  by 
petition  or  complaint.    The  grounds  of  the  motion  are  often 
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required  to  be  stated  in  writing,  and  filed.  In  practice,  the 
form  of  the  application  itself  is  often  reduced  to  writing,  and 
filed.  But  making  out  and  filing  the  application  itself  is  not 
to  make  the  motion.  If  nothing  more  were  done,  it  would  not 
be  error  in  the  court  to  entirely  ignore  the  proceeding.  The 
attention  of  the  court  must  be  called  to  it  The  court  must  be 
moved  to  grant  the  order." 

We  adopt  these  views  with  the  modification  that  we  do  not 
consider  that  the  learned  judge  used  the  words  viva  voce  in  thdr 
exact  literal  signification.  The  application  might  be  submitted 
to  the  court  without  argument  or  comment;  but  the  attention 
of  the  court  must  be  called  to  it  in  some  way,  by  some  move- 
ment of  counsel.  As  the  opinion  cited  says,  ''the  grounds  of 
the  motion  are  often  required  to  be  stated  in  writing,  and  filed." 
Without  express  direction,  such  is  infinitely  the  better  practice. 
The  motion  is  thus  preserved  in  the  exact  form  which  counsel 
desire  to  give  it.  It  is  then  exempt  from  the  dangers  incident 
to  journal  entries  and  minutes,  or  even  the  transcription  by 
stenographers  and  court  clerks.  But  the  motion  itself  is  the 
application  to  the  court.  ''The  court  must  be  moved  to  grant 
the  order;"  and,  when  so  moved,  the  proceeding  is  a  motion. 
In  this  view,  the  defendants'  motion,  in  the  case  at  bar,  their 
application  to  the  court  for  the  order  to  discharge  the  attach- 
ment, was  not  made  until  March  5th.  The  latest  date  within 
which  they  could  move  was  January  21st.  They  were  too  late. 
This  rule  is  particularly  applicable  to  motions  to  discharge 
attachmenta  The  adjudicated  cases  uniformly  hold  that  such 
motion  should  be  made  in  limine.  Our  own  statute,  which  is 
chary  in  granting  powers  to  a  judge  in  chambers,  gives  him 
authority  to  hear  and  determine  this  motion ;  presumably  for 
the  reason  that  it  is  a  matter  demanding  instant  decision,  and 
not  a  delay  until  term  time,  which,  under  the  judicial  system 
in  force  in  the  Territory  when  the  law  was  enacted,  might  be 
six  months  distant.  Large  amounts  of  personal  property  may 
be  seized  on  attachment,  and  held  at  a  constantly  accumulating 
expense.  The  right  to  the  attachment  should  be  determined  at 
once.  The  moving  party  may  not  file  his  motion  in  writing, 
and  wait  for  months  before  moving  the  court.  Such  practice 
would  open  the  gate  to  abuses  incalculable. 
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It  is  Dot  required  to  discuss  the  other  matters  presented  on 
the  appeal.  The  motion  to  discharge,  on  which  the  order  was 
made,  and  from  which  the  appeal  is  taken,  was  not  made  in 
time,  and  the  order  is  reversed,  with  costs. 

Blake,  C.  J.,  and  ELarwood,  J.,  concur. 


9  405 

IS  005 
94*808 
81*005 

0 
21 

405 
101 

HEARDT  BT  AL..  Respondents,  v.  McALLISTER,  Ap- 

PEIXANT.  I  ^  ^1 

JiTDOMxsrr  BT  Default— Jtfbfion  to  net  aside — Due  diHgenee,  — On  a  motion  to 
open  a  defaalt  and  set  aside  a  judgment,  it  appeared  that  defendant  was  living 
at  a  remote  place,  fifty  miles  from  the  couoty  seat,  with  his  family  temporarily 
sheltered  in  a  tent;  that  he  made  a  Jonrney  of  thirty-two  miles  to  place  the 
matter  of  his  defense  in  the  hands  of  one  B.,  his  business  associate,  who  imme- 
diately, and  eight  days  before  the  defendant's  time  for  answering  expired, 
employed  counsel,  who  prepared  an  answer  containing  an  absolute  defense  on 
the  merits;  that  at  this  time  B.  was  laboring  nnder  financial  troubles  which 
eansed  him  to  forget  defendant's  buHiness  until  the  last  day,  when  he  verified  the 
answer,  which  was  promptly  mailed  to  the  clerk  of  the  court,  and  filed  on  the 
eyening  of  the  day  on  whvch  defendant's  default  was  taken,  and  two  days  after 
his  time  for  answering  had  expired.  Ifeldt  that  sufficient  diligence  was  shown 
to  entitle  the  defendant  to  be  relieved  from  a  Judgment  by  defanlt.  (Cases  of 
LoweU  y.  AmeSt  6  Mont  189 ;  WIitt'*H'le  v.  Logan^  7  Mont  878 ;  Donnelly  y. 
Clark,  6  Mont  186;  Briscoe  y.  McO<{^ery,  8  Munt  886;  Benedict  y.  Spendiff, 
ante,  p.  85,  cited.) 

Appeal  from  Fifth  Judicial  District,  Jefferson  County. 

Defendant's  motion  to  set  aside  the  judgment  was  denied  bjr 
Galbbatth,  J. 

Statement  of  facts,  prepared  by  the  judge  who  delivered  the 
opinion. 

On  August  29, 1889,  the  complaint  was  filed.  The  summons 
issued  thereon  was  served  on  defendant  in  the  county  where  the 
action  was  commenced  August  31st.  His  time  to  answer  expired 
September  10th.  No  appearance  was  made  by  defendant  on  that 
day,  and  on  September  12th,  at  the  opening  of  court  in  the  morn- 
ing, his  default  was  duly  entered  for  want  of  an  appearance.  On 
the  evening  of  that  day,  after  the  default  was  entered,  the  clerk 
of  the  court  received  by  mail  a  duly-verified  answer  of  the 
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defenda.it,  wliieh  he  retained  and  marked ''filed ^Md  the  case. 
On  January  13, 1890,  on  motion  of  plaintiffs^  the  court  struck  this 
answer  from  the  files  of  the  court.  On  January  14th  the  ])laint- 
iffs  made  some  formal  proofs  to  the  court,  and  entered  judgment 
agaiiiHt  the  defendant.  January  27th,  the  defendant  moved  the 
court  to  set  aside  the  judgment,  open  the  default,  and  allow  him  to 
answer  on  the  merits.  Tlie  motion  was  supported  by  the  presen- 
tation of  the  answer  which  he  had  formerly  sent  to  the  clerk, 
and  by  his  affidavit.  The  answer  thus  presented  is  a  complete  and 
specific  denial  of  the  material  allegations  of  the  complaint,  and 
sets  forth  a  defense  on  the  merits  to  the  cause  of  action  set  up 
in  the  complaint.  It  is  verified,  and  meets  all  the  requirements 
of  an  affidavit  of  merits.  In  other  w^ords,  if  the  matters  set  up 
in  the  answer  are  true,  they  are  an  absolute  defense  on  the  merits. 
A  portion  of  the  matter  in  the  answer  is  confirmed  by  an  affi- 
davit of  three  |)ersons  purporting  to  be  familiar  with  the  facts. 

The  affidavit  of  defendant  personally  reiterates  some  of  the 
matters  of  defense  set  forth  in  the  answer,  and  refers  to  said 
answer.     The  affidavit  then  sets  forth  the  following  facts,  which 
the  defendant  urges  as  showing  his  diligence  in  endeavoring  to 
get  his  appearance  into  court:   At  the  time  when  summons  was 
served  on  him  he  was  living  at  Homestake  Gulch,  fifty  miles 
from  the  town  of  Boulder,  the  county  seat  of  Jefferson  County, 
in  which  the  action  was  commenced,  and  sixteen  miles  from  the 
city  of  Butte;  that  he  was  preparing  to  engage  in  cutting  cord- 
wood,  and  had  his  family  temporarily  lodged  in  a  tent;  that  with 
due  regard  to  the  safety  and  health  of  his  family  he  could  not 
make  the  overland  trip  to  Boulder;  that  one  James  Brown,  of 
the  city  of  Butte,  was  interested  in  the  cord-wood  business  with 
defendant,  and  was  a  man  of  personal  integrity  and  prompt  busi- 
ness habits;  that  defendant  went  to  Butte  and  delivered  to  Brown 
copies  of  the  papers  served  on  him  the  second  day  of  September, 
and  arranged  with  Brown  to  procure  counsel,  and  attend  to  the 
defense  of  the  action ;  that  Brown  engaged  the  services  of  counsel 
in  Butte,  who  prepared  an  answer  in  ample  time  for  the  same  to 
be  forwarded  to  Boulder  for  filing ;  that  at  this  time  Brown  was 
laboring  under  great  financial  and  business  troubles  of  his  own, 
and  owing  to  his  disturbed  state  of  mind  thereby,  he  did  not  go 
•to  the  office  of  counsel  to  verify  the  answer  until  September  10th, 
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the  last  day  for  appearing;  that  the  answer,  as  appears  by  the 
verification  itself,  was  sworn  to  on  that  day;  thai  counsel  then 
oa  said  day  mailed  the  same  to  the  clerk  of  the  court  at  Boulder, 
inclosing  the  clerk's  fees  due  him  for  filing  the  answer;  that  the 
answer  so  mailed  did  not  reach  its  destination  until  the  12th; 
that  defendant  did  not  know  that  he  was  in  default  until  after 
judgment  was  rendered  against  him.  The  plaintiffs  filed  noth- 
ing iu  reply  to  this  showing,  and  on  the  same,  the  court  denied 
the  motion  to  open  the  default  on  the  twenty-seventh  day  of 
February.    From  this  order  the  defendant  appeals. 

McBride  &  Hcddom,  for  Appellant. 

Cowen  &  Parker  J  for  Respondents. 

Db  Witt,  J. — The  filing  of  the  answer,  September  12th,  was 
after  the  defendant's  default  had  been  duly  taken  in  open  court. 
Such  filing  was  a  nullity.  The  answer  is  before  us,  however, 
for  another  purpose,  that  is,  as  an  exhibition  of  defendant's  alleged 
meritorious  defense.  As  such,  it  meets  every  requirement.  An 
answer  could  not  well  have  been  framed,  the  matter  in  which^ 
if  true,  would  be  a  more  tliorough  defense  on  the  merits. 

The  motion  to  set  aside  the  judgment  was  made  in  time. 
(§116,  Code  Civ.  Proc.) 

The  only  other  consideration  is  whether  defendant  is  entitled 
to  relief  from  the  judgment  by  reason  of  his  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect.     (§  116,  Code  Civ.  Proc.) 

The  matters  set  up  in  defendant's  motion  are  undenied,  and 
are  taken  by  this  court  as  true.  The  defendant  was  living  at  a 
remote  place,  fifty  miles  from  the  county  seat.  His  family  were 
temporarily  sheltered  in  a  tent,  at  the  approach  of  winter. 

He  made  a  journey  of  thirty-two  miles  to  Butte,  and  placed 
the  matter  of  his  defense  in  the  hands  of  a  business  associate 
and  responsible  person,  one  James  Brown.  This  was  eight 
days  before  his  answering  time  expired.  Brown  employed  able 
oounsel  who  prepared  an  answer  at  once.  Personal  disasters  of 
a  serious  nature  caused  Brown  to  forget  the  business  of  defend- 
ant until  the  last  day,  September  10th.  He  then  verified  the 
answer,  which  was  promptly  mailed  to  the  clerk  of  the  court. 

If  a  defendant,  situated  as  this  one  was,  and  displaying  the 


I 


408 


Gaks  9.  SwrrzER. 


[Apr.  T. 


9 

408 

0 

410 

T 

40B 

Itf 

aso 

17 

402 

» 

4U8 

18 

442 

10 

100 

%Cm 

0    408 
23    280 


diligence  that  he  did;  cannot  be  relieved  from  a  judgment  by 
default,  against  which  judgment  he  has  a  perfect  defense,  it  is 
difficult  to  conceive  of  a  case  in  which  a  court  would  grant  the 
relief.  We  cite  the  following  cases  in  this  court  upon  the  sub- 
ject generally :  Loioell  v.  AmeSy  6  Mont.  189 ;  Whiteside  v.  Logan, 
7  Mont.  373;  Donnelly  v.  CfarJfe,  6  Mont.  136;  Briscoe  v.  Mo- 
Qifery,  8  Mont.  336;  Benedict  v.  Spendiff,  ante,  p.  85.  The 
order  is  reversed  with  costs,  with  the  direction  to  the  District 
Court  to  set  aside  the  judgment  and  allow  defendant  to  answer. 

BlakE;  C.  J.y  and  Habwood,  J.,  concur. 


GANS    ET    AL.,    Respondents,    v.    SWITZER    et    al., 

Appellants. 

OoBPOBATiOK— £to5Ut<y  of  trusieea^  Penal  tiatutM, — Seetion  460,  chapter  zzr.. 
fifth  division  of  the  Compiled  Btatates,  makiug  the  tmftteei  of  a  oorporadon, 
organized  under  the  proviiion  of  said  chapter,  Jointly  and  sererallj  liable  npon 
a  failure  to  file  an  annual  report  for  all  debts  of  the  oonipany  then  existing, 
and  for  all  that  shaU  be  ooniraoted  before  such  report  shall  be  made,  thoogfa  a 
penal  statute  and  requiring  a  strict  construction,  cannot  be  so  constmed  as  to 
eicuM  Puch  trustees  from  liability  for  debts  contracted  prior  to  a  default. 

CoBPOBATiONB — jDi*/ense— DisKO^utioii  —  Annual  report, — In  an  action  against  the 
trustees  of  a  corporation  to  charge  them  with  individual  liability  for  failure  to 
file  an  annual  report,  it  was  alleged  in  defense  that  before  the  time  for  filing  such 
report  the  corporation  was  insolrent  and  had  entirely  abandoned  ite  bnsineH; 
that  aU  its  property  belonged  to  one  of  its  trustees,  having  been  delivered  to 
him  in  satisfaction  of  an  indebtedness;  and  that  for  a  period  of  two  months  no 
officer  or  trustee  had  exercised  any  corporate  act  or  function,  and  that  there  was 
no  intention  to  resume  the  business  of  said  corporation.  HeldL,  that  the  acts  set 
forth  did  not  dissolve  the  corporation  and  constituted  no  defense  to  the  action. 

Bame— i>MSo2ut)on.— The  laws  of  tliis  State  relating  to  corporations  contemplate 
that  the  corporate  existence  of  a  corporation  organiaed  thereunder  shall  coo* 
tinue  until  disincorporated  by  order  of  the  court,  or  dissolved  by  limitation,  or 
until  its  franchise  be  forfeited  for  cause  through  judicial  prooeedinge,  and  snoh 
corporations  are  not  dissolved  by  abandonment  or  non-user  of  their  fhmohjseti 

Appeal  from  First  Judicial  Distrid,  Lewis  and  Qarke  Ooutdy. 

Plaintiff's  motion  for  judgment  on  the  pleadings  was  granted 
by  Hunt,  J. 

CHasey  &  Smithf  and  Fletcher  Maddox,  for  App^IIaata. 

It  is  apparent  from  the  answer  that  in  September^  18S9, 
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the  corporation,  of  which  the  appellants  were  tmstees,  had 
practically  abaudoued  all  functions  of  the  corporation,  all  its 
operations  had  proved  a  failure,  it  was  unable  to  manufacture 
any  brick;  that  it  had  entirely  abandoned  its  business,  and  that 
the  same  was  practically  suspended,  its  means  were  exhausted^ 
and  its  property  and  machinery  had  been  turned  over  to  Jacob 
Switzer  in  satisfaction  of  debts  of  the  corporation  to  said  Switzer, 
which  the  corporation  were  unable  to  pay,  and  that  thereafter  no 
officers  or  trustees  of  said  company  exercised  any  corporate  act 
or  function  to  resume  its  business,  and  said  Switzer  purchased 
all  property  of  said  company,  and  the  same  belongs  to  him  ir- 
revocably, and  for  these  reasons  the  trustees  of  said  corporation 
were  not  required  to  file  any  annual  report.  We  submit  that 
this  answer  states  a  good  defense  to  the  action.  (Wait  on 
Insolvent  Corporations,  §  585 ;  Bruce  v.  Piatt,  80  N.  Y.  379, 
and  cases  cited ;  Bradt  v.  Benedioty  17  N.  Y.  93 ;  Slee  v.  Bloom, 
19  Johns.  456,  477;  Slee  v.  Bloom,  20  Johns.  669;  Penniman 
V.  Brigga,  Hopk.  Ch.  300 ;  Bank  of  Poughkeepsie  v.  Ibbofaon, 
24  Wend.  473;  Huguenot  Bank  v.  StudweU,  74  N.  Y.  621; 
Losee  v.  BulUird,  79  N.  Y.  404.) 

F,  N.  &  S.  H.  Melniire,  for  Respondents. 

When  a  corporation  is  once  formed,  the  tnistees  are  liable  for 
neglect  of  duty  until  a  final  dissolution.     Mere  insolvency,  ceas- 
ing to  do  business,  or  sale  of  its  property  does  not  dissolve  the 
corporation,  or  relieve  trustees  from  liability  for  neglect  of  duty. 
(Sanborn  v.  Lefferts,  68  N.  Y.  179;  Chamberlin  v.  Huguenot 
Hanuf,    Cb.   118   Mass.   532;  Fird  NaL  Bank  v.  Hinglmm 
Manuf.  Co.  127  Mass.  563;  Hill  v.  Fogg,  41  Mo.  563;  Carey 
V.  Schoharie  M.  Co.  2  Hun,  110.)    The  ownership  of  prop- 
erty is  not  essential  to  the  existence  of  a  corporation.     (Sulli' 
wn  v.  Triunfo  Min,  Co,  39  Cal.  468.)     This  corporation  was 
l^Uy  in  existence  in  September,  1889,  and  failure  to  file  the 
report  is  inexcusable.    There  are  two  ways  of  dissolving  a  cor- 
poration in  Montana,  by  neither  of  which  had   the  Helena 
Pressed  Brick  Company  been  dissolved :   (1)  Compiled  Statutes^ 
page  740,  section  488.     (2)  By  limitation.     The  answer  pre- 
sented no  defense  to  the  action.    The  rale  is  universal  and  well 
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settled  that  the  dissolution  of  a  oorporation,  or  forfeitare  thereof, 
cannot  be  alleged  in  a  collateral  proceeding.  An  individual 
who  may  be  sued  upon  his  dealings  with  a  corporation,  a  stock- 
holder sued  on  his  subscription,  or  a  trustee  on  his  statutory  lia- 
bility, has  no  standing  which  enables  him  to  defend  the  suit,  on 
the  ground  that  the  corporation  has  lost  its  powers.  {Dyer  v. 
Walker,  40  Pa.  St.  157;  Baker  v.  Backus,  Adm'r,  32  111.  79; 
SewalPs  F.  Bridge  v.  Fisk,  23  N.  H.  171;  Pearce  v.  CHn^,  20 
Conn.  544;  Johnson  v.  BenUey,  16  Ohio,  97;  Stoops  v.  Greens-' 
burgh  &  B.  P.  Co.  10  Ind.  47 ;  StaU  Bank  v.  Merch.  Bank,  10 
Mo.  123;  CahiU  v.  Kalamazoo  Ins.  Oo.  2  Doug.  [Mich.]  124.) 
l^ven  after  a  corporation  is  legally  dissolved  the  trustees  have 
Q^rtain  duties  to  perform  that  we  have  never  heard  that  the 
trustees  of  this  corporation  made  any  pretense  of  doing.  (Comp. 
State,  p.  740,  §  489.) 

Blake,  C.  J. — This  appeal  has  been  taken  from  the  judg- 
ment of  the  court  below,  which  was  entered  upon  the  pleadings. 
The  complaint  alleges,  in  substance,  that  the  Helena  Pressed 
Brick  Company  was  a  corporation,  which  had  been  organized 
under  the  laws  of  the  Territory  of  Montana,  and  had  its 
principal  place  of  business  in  Helena,  and  was  doing  business 
in  the  counties  of  Lewis  and  Clarke  and  Jefferson;  that  Switser 
d  al.,  the  defendants,  were  at  all  times  the  trustees  of  the  cor- 
poration, and  discharged  the  duties  of  the  office;  that  the  corpo- 
ration was  indebted  June  12  and  21,  1889,  at  said  Helena,  to 
various  persons,  in  certain  sums,  which  are  enumerated,  and  the 
plaintifis  by  purchase  acquired  these  claims;  that  said  aooounts 
have  not  been  paid. 

''And  the  plaintiffs  further  say  that  th£  said  corporation,  the 
Helana  Pressed  Brick  Company,  did  not,  within  twenty  days 
from  tlie  first  day  of  September,  1889,  make,  and  have  not,  at 
any  time  since  said  date,  made,  a  report  stating  the  amount  of 
its  capital  stock  and  of  the  proportion  of  the  same  actually  paid 
in,  and  the  amount  of  the  existing  debts  of  the  said  company 
at  the  period  last  aforesaid,  or  at  any  period  subsequent  thei^to; 
nor  did  said  company  cause  any  such  report  to  be  signed  by  ito 
president,  and  a  majority  of  its  trustees,  nor  to  be  verified  by  the 
oath  of  its  president,  nor  by  the  oath  of  its  secretary^  nor  to  be 
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filed, in  the  offices  of  the  recorder  of  Lewis  and  Clarke  and  Jeffer- 
son counties,  nor  to  be  published  in  any  newspaper  printed  and 
published  in  either  of  said  counties;  and  the  said  defendants, 
and  also  said  company,  wholly  n^lected  and  refused,  during 
said  period  of  twenty  days,  from  September  1, 1889,  and  have 
ever  since  neglected  and  refused,  to  cause  such  report  to  be  made, 
signed,  and  verified,  filed,  printed,  and  published  in  conformity 
with  the  provisions  of  section  460,  fifth  division,  page  728  of 
the  Compiled  Statutes  of  Montana  Territory,  and  they,  the  said 
company,  and  the  said  defendants,  as  such  trustees,  have  at  all 
times  neglected  and  refused,  and  still  do  neglect  and  refuse,  to 
comply  with  the  provisions  of  the  said  statute.'' 

The  answer  denies  '*  that,  at  the  times  mentioned  in  plaint- 
iff's complaint,  the  Helena  Pressed  Brick  Company  was  a  cor- 
poration existing  or  doing  business  under  or  by  virtue  of  the 
laws  of  Montana  Territory,  having  its  principal  place  of  busi- 
ness in  the  city  of  Helena,  Lewis  and  Clarke  County,  Montana 
Territory,  or  any  other  place,  or  that  it  had  any  place  of  busi- 
ness at  all,  or  that  it  was  duing  business  in  Lewis  and  Clarke 
County  and  Jefferson  County,  or  any  other  place." 

The  answer  alleges  ''that  on  or  about  July  13,  1888,  the  said 
the  Helejia  Pressed  Brick  Company  was  duly  incorporated  under 
the  laws  of  Montana  Territory,  and  commenced  doing  business 
in  the  counties  of  Lewis  and  Clarke  and  Jefferson,  in  said  Ter- 
ritory;  (2)  that  on  about  December  14,  1888,  the  said  corpora- 
tion was  solvent,  and  that  thereafter  said  corporation  was  at  no 
time  solvent;  (3)  that  in  the  month  of  April,  Jacob  Switzer, 
Albert  KLiinschmidt,  Fletcher  Maddox,  Frank  L.  Sizer,  and 
G.  U.  Hallett,  were  trustees  of  said  corporation;  (4)  that  at 
said  time,  namely,  in  .the  mouth  of  April,  1889,  the  said  the 
Helena  Pressed  Brick  Company  were  involved  in  large  pecun- 
iary losses  and  liabilities,  and  were  unable  to  pay  its  debts; 
•  .  •  •  that  the  enterprise  of  manufacturing  brick  at  their  yards 
had  proved  an  entire  and  hopeless  failure,  and  the  company  was 
at  such  time  hopelessly  insolvent;  that  at  said  time,  July  16, 
1889,  said  company  executed  a  note  and  mortgage  to  Jacob 

Switzer  for  $11,1 92.05,  due  by  it  to  him Its  means  at 

said  date  of  carrying  on  business  were  exhausted,  and  it  had 
turned  over  to  said  Jacob  Switzer  all  its  property  and  machin- 
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ery,  so  that  he  might,  by  some  possible  means,  work  oat  from 
its  property  aud  the  conducting  of  the  same  some  portion  of  the 
amount  due  him.  At  this  time  the  corporation  was  entirely 
abandoned,  and  all  profits  or  losses  of  the  company  in  its  busi- 
ness were  at  the  profit  or  loss  of  said  Jacob  Switzer,  and  no  one 
else.  Thgit  thereafter  no  officers  or  trustees  of  said  company 
exercised  any  corporate  act  or  function  in  the  business  of  said 
corporation,  and  thereafter  manifested  no  intention  to  resame 
business  thereof,  but  abandoned  same  entirely,  and  said  Switzer 
purchased  all  property  of  said  company  thereafter,  and  the  same 
belongs  to  him  irrevocably." 

The  complaint  was  filed  September  24,  1889,  and  prayed  for 
judgment  for  said  sums  against  the  said  trustees,  the  appellants 
herein.     No  replication  was  made  to  the  answer. 

The  section  of  the  statute  which  is  referred  to  in  the  com- 
plaint is  as  follows:  ''Sec.  460.  Every  such  company  shall| 
annually,  within  twenty  days  from  the  first  day  of  September, 
make  report,  which  shall  be  published  in  some  news[Kiper  pub- 
lished in  the  town,  city,  or  village,  or  if  there  be  no  newspaper 
published  in  said  town,  city,  or  village,  then  in  some  newspaper 
published  nearest  the  place  where  the  business  of  said  company 
is  carried  on,  which  shall  state  the  amount  of  capital,  and  of 
the  proportion  actually  paid  in,  and  the  amount  of  existing 
debts,  which  report  shall  be  signed  by  the  president  and  a 
majority  of  the  trastees,  and  shall  be  verified  by  the  oath  of  the 
president  or  secretary  of  said  company,  and  filed  in  the  office 
of  the  clerk  of  the  county  where  the  business  of  the  company 
shall  be  carried  on ;  and  if  any  of  said  company  shall  fail  to 
do  so,  all  the  trustees  of  the  company  shall  be  jointly  and 
severally  liable  for  all  debts  of  the  company  then  existing,  and 
for  all  that  shall  be  contracted  before  such  report  shall  be  made. 
No  liability  shall  attach  to  any  trustee,  or  board  of  trustees,  by 
virtue  of  the  provisions  of  this  section,  for  a  failure  to  cause  to 
be  published  in  a  newspaper  the  report  in  this  section  mentioned, 
if,  within  the  time  herein  mentioned,  said  trustee,  or  board  of 
trustees,  or  company,  shall  annually  cause  said  report  to  be  filed 
in  the  office  of  the  county  clerk  and  recorder  of  the  county  in 
which  the  business  of  the  said  company  is  carried  on,  as  declared 
in  its  certificate  of  incorporation."    (Comp.  Stats,  div.  5.) 
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Tlie  complaint  states  facts  which  are  sufficient  to  estaMlsh 
the  obligation  under  the  statute  of  the  trustees  of  the  Helena 
Pressed  Brick  Company  to  pay  its  indebtedness.  Does  the 
answer  plead  a  defense  which  shields  the  appellants  from  this 
liability?  The  question  is  presented  to  this  coui*t  for  the  first 
timC;  and  the  vast  number  and  manifold  character  of  the  cor|)o- 
rations  within  the  State,  and  the  conflict  in  the  decit^ions  upon 
some  of  the  propositions  which  are  relevant  to  the  inquiry,  de- 
mand a  careful  review  of  the  authorities. 

It  is  the  general  rule  that  this  law  is  [)ena],  and  roust  be  con- 
strued strictly.  {Providence  Steam  Engine  Co,  v.  Hubbard^  101 
U.  8.  191  ;  Chase  v.  CaHia,  113  U.  8.  457.)  Mr.  Morawetz, 
in  his  valuable  treatise  on  Private  Corporations,  considers  the 
subject,  and  makes  the  following  appropriate  comments:  ''It  is 
not  always  quite  clear  what  the  courts  mean  to  express  by  say- 
ing that  statutes  of  this  character  are  'penal*;  and  that  they 
impose  upon  the  directors  a  'penal  lial>ility.'  ....  Nor  is  the 
liability  of  the  directors  under  these  statutes  penal  in  the  sense 
in  which  the  word  'penal*  is  used  in  criminal  law;  it  is  not  a 
penalty  or  fine  imposed  by  the  State  for  the  infraction  of  a  public 

law The  statutes  imposing  this  liability  establish  a  new 

rule  of  private  right,  a  rule  which,  although  unknown  to  the 
common  law,  may  be  founded  on  sound  principles  of  justice  and 
expediency.  The  only  reason  why  this  liability  is  called  '  penal ' 
appears  to  be  that  it  does  not  exist  at  common  law,  and  is  neither 
created  by  contract,  nor  given  9^  com|x;nsation  for  a  direct  and 
immediate  wrong  done  by  the  directors  to  the  creditors  of  the 
company."  (Vol.  2  [2<1  ed.],  §  908.)  Even  with  this  under- 
standing, ''in  construing  penal  statutes,  we  must  not,  by  refin- 
ing, defeat  the  obvious  intent  of  the  legislature."  (Potter's 
Dwarris  on  Statutes,  247.)  The  law  before  us  is  clothed  in 
dear  and  concise  terms,  and  we  think  that  the  same  end  will  be 
attained  by  the  application  of  any  canon  of  interpretation. 
There  should  be  no  difficulty  in  carrying  out  "the  true  intent 
and  meaning  of  the  legislative  assembly."  Under  certain  con- 
ditions the  statute,  in  effect,  declares  that  the  trustees  of  the 
Helena  Pressed  Brick  Company  "shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  existing,  and  for 
all  that  shall  be  contracted  before  such  report  shall  be  made." 
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There  are  no  exceptions  in  this  clause,  and  there  does  not  appear 
to  be  any  obscurity  in  the  scope  of  the  liability  of  the  trustees, 
if  the  words  ''shall  be  understood  and  construed  aooording  to 
the  approved  and  common  usage  of  the  language.'^  (Comp. 
Stats,  div.  5,  §  202.) 

There  has  been  no  change  in  {Tie  l)oard  of  trustees  of  the 
Helena  Pressed  Brick  Company  since  its  organization.     The  ap- 
pellants were  its  officers  when   the  debts   mentioned    in    the 
pleadings  were  contracted,  and  did  not  publish  or  file  the  annual 
report  in  1889,  or  comply  in  any  manner  with  the  requirements 
of  the  statute  supra.     It  was  adjudged  in  l^nm  Enffiiu  Cb.  v. 
Hubbard^  supra,  that  the  liability  of  the  pre:5ident  of  a  corpora- 
tion does  not  extend  to  debts  which  were  contracted  before  the 
period  when*  he  neglected  or  refused  to  make  the  certificate 
authorized  by  law,  and  remained  unpaid.     This  deduction  fol- 
lowed the  phraseology  of  the  statute  of  the  State  of  Connecticut, 
which  was  decisive  of  the  case,  and  provides  that  this  officer 
shall  be  liable  by  reason  of  his  default  *'for  all  debts  of  such 
corporation  contracted  during  the  period  of  such   Delect  or 
refusal."     In  this  respect,  the  laws  of  the  State  of  New  York 
are  like  the  section  supra,  and  Mr.  Justice  Clifford,  in  the  opin- 
ion, in  l^eam  Engine  Co,  v.  Hubbard,  supra,  says :   "  Marked 
difierences  exist  between  the  provisions  of  the  New  York  statute 
and  those  of  the  State  of  Connecticut,  the  latter  being  mucli  less 
stringent  than  the  former.     By  the  New  York  law,  the  duty  of 
making  the  annual  return  is  require<l  of  the  corporation  itself, 
and  the  penalty  for  neglect  is  imposed  upon  the  trustees  whoarQ 
intrusted  with  the  management  of  its  affiiirs.     Consequently, 
it  is  a  corporate  duty,  and  being  such,  each  succeeding  board  is 
bound  to  perform  it  if  it  has  been  neglected  by  their  preie- 
oessors.     Unlike  that,  the  duty  to  deposit  the  certificate  under 
the  Connecticut  statute  is  devolveil  on  the  president  and  secre- 
tary in  terms  which  show  that  a  new  president  docs  not  inherit 
the  consequences  of  negltct  of  duty  or  i)ecuniary  liability  from 
his  predecessor  in  office.     He  is  made  liable  for  his  own  n^Iect 
and  not  for  that  of  a  prior  officer,  as  clearly  appears  from  the 
closing  sentence  of  the  penal  section.     In  New  York  the  trustees, 
upon  default,  are  made  liable  for  all  the  outstanding  debts  of 
the  corporation,  whenever  contracted;  but  in  Connecticut  the 
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president  and  secretary  are  liable  only  for  debts  contracted  dur- 
ing the  period  of  such  n^lect  or  refusal/^  In  Miller  v.  White, 
50  N.  Y.  139,  this  statute  was  construed  by  Mr.  Justice  Peck- 
ham,  who  said :  ''  It  is  absolute  tliat  the  trustees  shall  be  liable 
for  all  the  debts  of  the  company,  if  the  report  be  not  made,  uo 
matter  by  whose  default.  If  one  of  the  trustees  did  all  in  his 
power  to  have  it  made,  yet  if  the  president,  or  a  sufficient  number 
of  his  co-trustees  to  constitute  a  majority,  declined  to  sign  it, 
or  if  the  president  and  secretary  declined  to  verify  it  by  oath, 
the  faithful  trustee  seems  to  be  absolutely  liable,  as  well  as  those 
who  refuse  to  do  their  duty."  (See,  also,  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62;  Knox  v.  Baldwin,  80  N.  Y.  610.)  Some 
expressions  may  be  found  in  the  cases  which  discuss  the  effect 
of  the  resignation  of  a  trustee  upon  his  official  acts,  that  appear 
to  qualify  this  interpretation  of  thp  statute,  which  defines  the 
liability  for  the  payment  of  the  indebtedness  of  the  corporation. 
Bat,  as  we  have  seen,  the  trustees  of  the  Helena  Pressed  Brick 
Ck>mpany  did  not  resign,  and  no  questions  of  this  nature  arise 
upon  this  hearing.  We  readily  accept  the  legal  principles  which 
have  been  laid  down,  and  hold  that  thev  reiterate  the  plain  in- 
tent of  the  law  regarding  the  responsibility  of  the  officers  of  this 
corporation. 

The  main  ground  of  the  defense,  which  is  set  forth  in  the 
answer,  has  been  the  salient  point  of  dissension.  It  is  insisted 
that  the  Helena  Pressed  Brick  Company,  in  September,  1889, 
had  practically  abandoned  its  functions ;  that  its  operations  in 
manufacturing  brick  had  resulted  in  financial  disasters;  that  the 
business  had  been  abandoned ;  tliat  its  means  had  been  exhausted, 
and  all  the  property  had  been  delivered  to  Switzer  in  satisfaction 
of  debts  which  could  not  be  paid,  and  that  tlie  same  belonged  to 
him  irrevocably;  that  since  July,  1889,  no  officer  of  the  corpo- 
xation  had  discharged  any  duty;  and  that,  under  these  circum- 
stances,  the  trustees  were  not  obliged  to  file  or  publish  the  annual 
report  in  1889. 

The  authorities  of  the  State  of  New  York  have  repeatedly 
asserted  the  soundness  of  this  position.  The  leading  case  of 
Bruce  v.  Pfatft,  80  N.  Y.  379,  reviews  the  cases  which  have 
been  decided  in  her  courts,  and  demonstrates  that  this  doctrine, 
which  was  maintained  in  1822,  in  Slee  v.  Bloom,  19  Johns.  456^ 
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has  been  consistently  upheld  therein.  The  reasons  which  under- 
lie these  decisions  are  succinctly  given  in  Kirkland  v.  Kille^  99 
N.  Y.  395,  by  Mr.  Justice  Dan  forth,  who  approves  Bruce  v. 
Plattf  suprUy  and  says :  **  Wiien  tiie  condition  of  the  company 
is  such  tliat  the  end  and  object  for  which  it  was  formed  are 
destroyed,  and  there  is  neitlier  an  ability  nor  intention  on  its 
part  at  any  time  to  further  prosecute  its  business,  it  is  no  longer 
required  to  make  tlie  report  mentioned  in  that  section.  In  other 
words,  when  these  events  happen  it  ceases  to  be  a  company 
'carrying  on  business,'  and  the  dii*ection  of  the  statute  has  do 
application/' 

The  liability  of  the  appellants  is  a  consequence  of  the  failure  or 
omission  to  discharge  a  trust  enjoined  by  law.  Their  authority, 
and  the  formation  and  per{)etuation  of  the  Helena  Pressed  Brick 
Company,  depend  u{X)u  the  statute  of  the  State.  The  legislation 
relating  to  coqK)rations  contemplates  that  these  bodies  shall  use 
and  enjoy  their  privileges  until  their  existence  is  l^ally  termi- 
nated. They  can  be  disincorporated  by  the  order  of  the  District 
Court,  upon  the  hearing  of  a  jHJtition  which  has  been  duly  pre- 
sented. (Comp.  Stats,  div.  6,  §  488.)  They  can  be  dissolved 
by  the  limitation  of  their  term  in  the  articles  of  incorporation. 
Their  franchises  can  be  forfeitetl  for  varioas  causes  through 
judicial  proceedings.  {Terriiw-y  v.  Virginia  Road  Co,  2  Mont 
96.)  In  the  eyes  of  the  statute,  however,  the  rights  of  the 
trustees  continue  after  these  events,  and  they  are  expre^ly  em- 
powered "at  the  time  of  dissolution  "  to  be  the  active  officers  of 
the  corporation  for  many  purposes,  which  are  defined.  (Comp. 
Stats,  div.  6,  §  489.) 

The  acts  which  are  specified  in  the  answer  did  not  dissolve 
the  Helena  Pressed  Brick  Comi^ny,  or  extinguish  its  charter, 
or  remove  from  office  the  trustees.  Chancellor  Kent  writes: 
''But  the  old  and  well-established  principle  of  law  remains 
good  as  a  general  rule,  that  a  corporation  is  not  to  be  deemed 
dissolved  by  reas<in  of  any  misuser  or  non-us?er  of  its  franchises, 
until  the  default  has  been  judicially  ascertained  and  declared.'' 
(2  Kent  Com.  312.)  In  De  Camp  v.  Altoai-d^  62  Ind.  473,  Mr. 
Chief  Justice  Downey  snys,  in  the  opinion:  "We  do  not  regard 
the  act  of  the  cor|K)ration  in  assigning  its  property  to  a  trustee 
for  the  payment  of  the  debts  of  the  corporation,  etc.,  as  a  soi^ 
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render  of  its  franchises  as  a  oorporatioD,  and  as  working  a  dis- 
solution of  the  corporation.  A  corporation  may  cease  to  do 
business,  sell  or  assign  its  property  for  the  payment  of  its  debts, 
etc.,  and  yet  not  cease  to  be  a  corporation.''  In  Rollins  v.  day^ 
33  Me.  137,  the  court  observes  that  "a  corporation  is  not  dis- 
solved by  ceasing  to  exercise  its  powers;  nor  because  its  stock- 
holders and  directors  may  consider  it  to  be  Mefunct.'''  In 
Rdchwald  v.  Chnmerwd  Hotel  Co.  106  111.  451,  Mr.  Justice 
Sheldon  says,  in  the  opinion :  '^  The  efiect  of  this  transfer  of  all 
the  hotel  property  no  doubt  was  to  terminate  the  business  of  the 
corporation ;  but  that  was  not  the  necessary  efiect.  It  is  entirely 
clear,  upon  the  authorities,  that  the  disposal  of  all  the  property 
of  a  corporation  has  not  the  efiect  to  end  or  dissolve  the  corpo- 
ration.'' (See,  also,  Boston  Olass  Manufcustary  v.  Langdon,  24 
Pick.  49;  Buell  v.  Buckingliamj  16  Iowa,  296;  Moseby  v.  JSur- 
row^  52  Tex.  403 ;  Kansas  (My  Hotel  Co.  v.  Sauer,  65  Mo.  288 ; 
New  Jersey  Zino  Co.  v.  New  Jei'sey  Franklinite  Cb.  13  N.  J.  Eq. 
335;  Sullivan  v.  Triunfo  Min.  Go.  39  Cal.  468.) 

Mr.  Chief  Justice  Shaw  held,  in  (Jobum  v.  Boston  P.  M,  & 
3L  Co.  10  Gray,  243,  that  a  corporation  was  not  extinguished 
by  proceedings  in  insolvency,  and  concluded  with  the  remark 
that,  '^if  the  legislature  had  so  intended,  they  would  have  so 
declared."  This  rule  is  applicable  to  the  statute  under  investi- 
gation. It  has  been  shown  that  the  Helena  Pressed  Brick  Com- 
pany is  a  valid  corporation,  and  in  the  full  enjoyment  of  all  the 
powers  it  originally  possessed,  notwithstanding  the  facts  which 
are  contained  in  the  answer.  So  long  as  this  condition  is  not 
disturbed,  the  trustees  are  entitled  to  control  its  afiairs,  and  the 
appellants  cannot  escape  the  responsibility  which  the  legislature 
has  created  for  their  defaults. 

The  phrase,  *'  where  the  business  of  the  company  is  carried 
on,"  which  forms  the  corner  stone  of  the  decisions  of  the  courts 
of  the  State  of  New  York,  supray  is  found  in  several  sections  of 
the  chapter  concerning  corporations.  The  certificate  of  incorpo- 
ration shall  state  ^*  the  county  in  which  the  operations  of  said 
company  shall  be  carried  on."  (§446.)  "Any  certificate  .  .  .  . 
may  designate  one  or  more  places  where  the  company  may  carry 
on  their  business  in  the  Territory  of  Montana."  (§  448.)  An- 
other certificate  shall  be  recorded  in  the  county  "  wherein  the 
VOL.IX.— 27. 
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basiness  of  said  company  10  carried  on/'  (§  459.)  Provision 
is  made  for  the  removal  of  the  principal  place  of  businesa  into 
some  other  county.  (§  490.)  In  Ex  parte  SehoUenbergery  96 
U.  S.  377,  Mr.  Cliief  Justice  Waite  says:  ^' A  corporaticMi  ca»* 
not  change  its  residence  or  its  citizenship.  It  can  have  its  I^al 
home  only  at  the  place  where  it  is  located  by  or  under  the 
authority  of  its  charter.'^  The  last  sentence  of  the  section 
under  consideration  specifies  ''the  county  in  which  the  business 
of  the  said  company  is  carried  on,  as  declared  in  its  oertifioate 
of  incorporation."  This  construction,  which  has  been  given  by 
the  legislature,  applies  to  these  expressions,  which  refer  to  tbe 
''legal  home''  of  the  corporation. 

When  corporations  are  dissolved  in  any  of  the  modes  whidl 
have  been  pointed  out,  the  evidence  will  consist  of  reoords  which 
are  open  to  public  inspection,  and  no  creditor  or  shareholder  can 
be  injured  through  iguorance  of  their  financial  standing.  But 
if  testimony  is  essential  to  prove  abandonment,  or  any  fact  that 
is  a  matter  of  intention  in  the  mind  of  the  trustees,  or  any  other 
persons,  the  difficulties  in  the  path  of  the  holders  of  accounts 
against  corporations  in  default  are  increased.  Proof  of  the  neg- 
lect of  the  trustees  to  publish  or  file  the  annual  reports  in  Sep- 
tember can  be  easily  overcome  by  the  statements  of  the  culpable 
parties  that  they  had  abandoned  the  enterprise  in  August  of  the 
same  year.  Uncertainty  of  this  degree  can  be  prevented  by  a 
rigid  adherence  to  these  views.  The  benefits  of  the  statute  r^gch 
lating  corporations  are  inseparable  from  the  penalties  which  are 
prescribed,  and  all  ofiicers  who  undertake  the  performance  of  its 
obligations  will  be  compelled  to  render  obedience. 

The  judgment  is  a£5rmed,  with  costs. 

Haswood^  J,,  and  D^  Witt,  J.,  concur. 


STEDMAN,    Respondent,   r.    SWITZER    et    al.,  Ap- 
pellants. 

See  syllabus  and  opinion  in  the  case  of  Gom  it  oL  v.  Smibtr 
d  a/.,  ainie^  page  460. 
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Appeal  from  First  Judidcd  Didridj  Lewis  and  Clarke  CburUy. 

Plaintiff's  motion  for  judgment  on  the  pleadings  was  granted 
by  Hunt,  J. 

Qisey  &  SmUhj  and  Fletcher  Maddox,  for  Appellants. 

Wade,  Toole  ic  Wallace,  for  Respondent. 

Blake,  C.  J. — All  the  questions  arising  in  this  case  have 
been  passed  upon  in  Qarus  v.  SwUzer,  ante  (just  decided),  and  for 
the  reasons  therein  stated  it  is  hereby  ordered  that  the  judgment 
be  affirmed,  with  costs. 

Habwood,  J.,  and  Db  Witt,  J.,  concur. 


MONTANA   UNION  RAILWAY  COMPANY,  Appel- 
LANT,  V.  LANGLOIS  BT  AL.,  Respondents. 

Bazlboads — Depot  privilegeB — PubUc  policy — VonstUutUmal  law, — A  railroad 
companj  may  not  grant  to  one  person  the  excluBive  right  to  the  nse  of  a  portion 
of  its  depot  platform  to  deliver  passengera  departing,  and  to  reoeive  and  solicit 
the  patronage  of  Incoming  passengers,  to  the  exclusion  of  all  other  persons  from 
the  exercise  of  soch  rights,  as  snoh  grant  is  against  puhlio  policy  and  contrary 
to  the  proTisions  of  article  xt.,  section  7  of  the  Constitution,  which  proyides 
that  "  no  discrimination  in  charges,  or  facilities  for  transportation  of  freight  or 
passengers  of  the  same  class,  shall  be  made  by  any  railroad,  or  transportation  or 
express  company,  between  persons  or  places  within  this  State." 

Samk— Conumm  oarrien—Eighta  of  pasaengers. — Passengers  arriying  at  or 
departing  from  the  station  of  a  common  carrier  are  entitled  to  equal  con* 
Tenienoe  and  opportunity  to  approach  said  station  or  depart  therefrom,  and  in 
so  domg  are  entitled  to  whatever  benefit  of  competition  may  grow  out  of  the 
contests  of  others  to  supply  the  pubUo  demands  and  receiTe  the  compensation 
therefor. 

Bmme^  Common  earriers-^Sxdtuive  privUegen  ^  RtUea  governing  %ae  of  depot, 
—A  rale  or  regulation,  as  applied  to  the  government  of  the  conduct  of 
persons,  or  of  a  class  of  persons,  contemplates  uniformity  and  not  discrimina- 
tion, and  the  grant  by  a  railroad  company  of  a  platform  privilege  at  its  depot  to 
one  hackman  to  the  exclusion  of  all  others  is  therefore  not  such  a  rule  or  regu- 
lation as  applied  to  the  right  of  a  common  carrier  to  make  and  enforce  aU  rea- 
sonable rules  and  regulations  necessary  to  govern  persons  coming  to  its  station 
buildings,  platform,  and  grounds. 

Appeal  from  Second  Judicial  Distridy  Silver  Bow  OowUy. 
The  cause  was  tried  before  De  Wolfe,  J. 
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The  plaintiff  contends  that  it  is  the  owner  in  fee  of  its 
grounds  and  platforms;  that  it  may  regulate  the  use  of  the  plat* 
form  as  it  denires,  provided  the  traveling  public  are  not  in- 
convenienced; that  it  may,  if  it  wishes,  engage  in  carrying 
passengers  by  hacks  to  and  from  its  trains;  that  if  it  was  so 
engaged  in  such  business,  it  would  have  the  right  to  its  own 
pro^ierty  for  such  purposes;  that  if  it  has  such  right,  it  can  as 
well  employ  Lavells  with  twenty  hacks  to  do  such  service,  as  to 
employ  or  buy  the  twenty  hacks  itself,  and  run  them;  that  if 
plaintiff  has  the  right  to  its  platform,  it  has  the  right  to  sell 
that  right  to  Lavells,  especially  for  a  valuable  consideration, 
which  valuable  consideration  redounds  to  the  benefit  of  plaint- 
iff's passengers,  the  public.  The  proposition  simply  is,  may 
the  railroad  company  sell  this  right  for  a  valuable  consideration, 
and  be  protected  in  such  sale,  and  the  benefits  accruing  to  it 
thereby?  The  station  grounds  are  the  private  property  of  the 
company.  (Comp.  Laws,  §  692,  p.  816;  Barker  v.  Midland 
By.  Oo.  18  Com.  B.  46;  Hall  v.  iWer,  12  Met.  482;  Harris 
V.  Stevens,  31  Vt.  79 ;  Gillis  v.  Pennsylvania  R.  R.  Cb.  59  Pa.  St 
129;  lUinois  Cenbal  R.  R.  Oo.  v.  Godfrey,  71  111.  600.)  The 
railroad  company  may  make  all  reasonable  regulations  for 
the  management  of  its  grounds,  the  same  as  natural  persons. 
(Ommonw.  v.  Power,  7  Met.  596;  Hcdl  v.  Power,  12  Met.  482; 
1  American  Railway  Ca^^,  389;  36  Eng.  L.  &  £q.  253;  40 
Eng.  L.  &  Eq.  250.)  Any  one  on  the  grounds  of  the  railroad 
company,  and  not  there  for  the  purpose  of  coming  or  going  on 
the  train,  though  perhaps  not  a  trespasser,  may,  after  request^ 
be  ejected.  {Johnson  v.  C  R.  L  &  P.  R.  Oo.  51  Iowa,  25.)  It 
is  not  unlawful,  nor  against  public  policy,  for  a  railroad  com- 
pany to  carry  p&ssengers  by  ^tage  to  and  from  one  of  its  sta- 
tions and  an  adjacent  village,  in  connection  with  and  as  a  part 
of  its  business  of  transporting  passengers  upon  its  road.  {Buffii 
Y.  Troy  A  Boston  R.  R.  Oo,  36  Barb.  420.)  Railroad  company 
may  carry  on  express  business  on  its  road  to  the  exclusion  of 
all  others.  {Sargent  v.  Boston  &  Lowell  i2.  i2.  Cb.  115  Mass. 
416;  Vandall  v.  South  San  Francisco  Dock  Oo.  40  Cal.  88.) 
And,  for  a  consideration,  it  may  give  this  right  to  enter  to  one, 
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and  exclude  all  others.  {BeadeU  v.  Eastern  Oourdies  Ry.  Oo.  2 
Com.  B.  N.  S.  509.)  The  railroad  company  may  exclude  hack- 
men  and  others,  not  there  for  the  purpose  of  taking  passage  on 
the  train.  (Johnson  v.  C.  12.  /.  <fe  P.  iJ.  Cb.  51  Iowa,  25; 
Barker  v.  Midland  Ry.  Oo.  18  Com.  B.  45;  36  Eng.  L.  & 
Eq.  253.)  Hackmen  have  no  right  in  the  station  grounds,  and 
may  be  excluded.  {Landrigan  v.  StaUy  31  Ark.  50;  Barker  v. 
Midland  Ry.  Oo.  18  Com.  B.  45;  McKone  v.  Michigan  OenL 
H.  R.  06.  51  Mich.  601;  Patterson's  Railway  Accident  Law, 
219.)  ''No  inconvenience  to  the  public  being  shown,  a  railroad 
company  will  not  be  enjoined  at  the  suit  of  a  hackman  to  admit 
him;"  and,  of  course,  an  injunction  should  be  granted  to  the 
company  to  exclude  such  hackman.  (BeadeU  v.  Eastern  Counties 
Ry.  Oo.  2  Com.  B.  N.  8.  509;  Painter  v.  Lcmdon  B.  &  8.  0. 
By.  Oo.  2  Com.  B.  N.  8.  72;  Barker  v.  Midland  Ry.  Q>.  18 
Com.  B.  45 ;  Marriott  v.  London  &  8.  W.  Ry.  Oo.  1  Com.  B. 
N.  8.  499.)  In  the  case  last  cited  the  hack  driver  was  admitted 
to  the  yard,  but  the  decision  goes  upon  the  ground  of  publie 
convenience,  and  the  decision  rests  expressly  upon  the  incon- 
venience inflicted  upon  the  public,  not  upon  the  particular  griev- 
ance to  the  applicant,  the  driver.  In  Painter  v.  London  B.  & 
8.  C  Ry.  Oo.  2  Com.  B.  N.  S.  72,  a  railway  company  granted 
exclusive  permission  to  a  limited  number  of  fly  proprietors  to 
ply  for  hire  within  their  station.  Injunction  was  refused  against 
the  company,  at  the  instance  of  a  fly  proprietor  excluded, 
although  it  was  sworn  to  by  plaintiff  and  others  that  occasional 
delay  and  inconvenience  resulted  to  the  public  from  the  course 
pursued.  Williams,  J.,  says :  "  The  complaint  roust  come  from 
those  who  use  the  railway  and  show  a  public  inconvenience.'' 
In  Barker  v.  Midland  Ry.  Cfe.  18  Cora.  B.  45,  an  omnibus  pro- 
prietor, who  carries  passengera  and  their  luggage  for  hire  to  and 
from  a  railway  station,  cannot  maintain  an  action  against  the 
company  for  refusing  to  allow  him  to  drive  his  vehicle  into  the 
station  yard.  An  "undue  preference"  can  only  be  established 
when  they  show  that  there  is  no  such  want  of  space  as  to  warrant 
it,  and  this  must  be  shown  in  connection  with  a  pvilie  incon* 
venience.  (Marriott  v.  London  &  8.  W.  Ry.  Oo,  supra.)  The 
above  cases  are  directly  in  line  with  the  position  of  the  appel- 
lant.    Bespondent  contends  that  we  are  creating  a  monopoly. 
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Such  is  not  the  situation.  We  are  making  no  **  undue  prefer- 
ence.'' The  expression  "undue  preference"  in  the  Euglish  stat- 
ute,  as  well  as  in  the  general  law  of  this  country,  has  no  reference 
to  extra  privileges  granted  to  certain  ones  of  independent  busi- 
ne&s  from  the  railroad  company  (as  hack  drivers,  in  this  case), 
but  refers  only  to  favors  and  preferences  shown  to  those  who 
are  actually  dealing  with  them,  and  shown  in  relation  to  the 
doing  of  what  the  corporation  is  expressly  created  to  do.  The 
railroad  company  is  created  to  carry  passengers  and  freight,  and, 
in  the  doing  of  this,  it  partakes  of  the  nature  of  a  public  serv- 
ant, but  it  is  not  created  to  foster  and  provide  for  those  engaged 
in  the  innumerable  branches  of  business  remotely  connected 
with  the  railroad,  and  owes  to  such  persons  no  duty  whatever. 
The  action  must  come  from  one  of  the  public,  seeking  to  use 
the  railway  for  some  purpose  for  which  it  was  created,  and  in 
this  case  there  is  no  pretense  but  that  the  La  veil  hack  service 
was  in  every  way  adequate,  and  no  complaint  whatever  appears 
as  coming  from  the  public.  lu  short,  a  railroad  company  is  not 
created  for  the  purpose  of  giving  employment  to  hackmen,  and 
if  they  resort  to  the  station  and  grounds  for  their  own  profit, 
the  company  may  exclude  one,  part,  or  all,  and  no  unlawful  or 
undue  preference  will  exist. 

John  J.  McIIaUon,  for  Respondents. 

The  plaintiff  contends  that  it  is  the  owner  of  its  grounds  and 
platforms,  and  may  regulate  the  use  of  them.  This  to  a  certain 
extent  is  true;  but  the  law  will  not  permit  undue  or  unreason- 
able preference  to  be  given,  in  the  right  to  be  admitted  upon 
such  grounds,  among  those  who  conduct  themselves  in  an 
onlerly  manner,  nor  will  exclusive  privileges  be  allowed  to 
some  in  plying  their  business  there  which  are  denied  to  others. 
Although  such  grounds  and  platforms  may  be  private  as  to 
ownership,  they  are  not  so  as  to  the  purposes  to  which  they  are 
appropriated.  And  while  they  are  used  mainly  with  a  view  to 
the  convenience  of  those  who  travel  or  transport  their  goods  by 
the  roa<I,  still  others,  against  whom  no  special  objections  exist, 
should  not  be  unreasonably  or  uue(]ually  excluded.  (Hutchio- 
0on  on  Carriers,  p.  424,  §  523 ;  1  Korer  on  Bailroads,  p.  480| 
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par.  4.)  The  defendants  contend  that  in  common  with  all  citi- 
eens  of  the  commonwealth,  whose  business  or  avocation  is  neces- 
sarily connected  with  the  business  of  the  plaintiff  company,  they 
have  the  right,  at  all  reasonable  and  proper  times,  to  go  upon 
the  plaintiff's  premises,  when  necessary  to  the  transaction  of 
their  business,  unless  by  so  doing  they  in  some  way  obstruct  or 
interfere  with  said  com})any  in  the  discharge  of  its  legitimate 
business.  We  think  it  cannot  be  contended  that  defendants 
annoyed  plaintiff  in  any  way,  or  that  they  interfered  with  its 
legitimate  business.  It  only  appears  that  they  interfered  with 
La  veil  Brothers'  bu8ine.s.««,  and  then  only  by  taking  a  position 
with  their  hacks  or  carriages  at  plaintiff's  platform  when  the 
space  thereat  was  vacant,  and  not  occupied  by  Lavell  Brothers' 
carriages.  This  was  no  interference  with  plaintiff's  business, 
and  not  even  with  Lavell  Brothers'  business,  as  defendants  had 
a  right  thereto.  (Inhabitujda  of  Worcester  v.  Western  i2.  iJ, 
Cbrp.  4  Met.  664 ;  Commmiw,  v.  Power y  7  Met.  596 ;  Oamblo9 
V,  Railroad  Co,  9  Phila.  4n.)  That  the  alleged  contract  of 
plaintiff  with  Lavell  Brothers  is  ulira  vires,  see  Summit  v.  Staiej 
9  Am.  &  Eng.  Ry.  Cas.  302;  Ckmhlos  v.  Railroad  Co.  9  Phila. 
411;  and  to  i)erroit  such  a  disposal  would  be  contrary  to  public 
policy.  While  the  plaintiff  has  the  right  to  make  reasonable 
regulations  regarding  its  platforms  and  grounds,  they  must  be 
such  as  to  apply  to  all  alike,  without  preference  or  discrimination ; 
and  while  it  might  exclude  all  hackmen  from  its  grounds  or 
platform,  or  require  them  to  remain  a  certain  distance  therefrom, 
still,  if  it  permits  one  to  exercise  the  right  or  privilege  of  stop- 
ping at  its  platform  it  must  permit  all  to  do  so.  {Markham  v. 
Brown,  8  N.  H.  623.)  Whatever  may  be  the  plaintiff's  right 
to  exclude  all  common  carriers  of  passengers  or  merchandise 
from  its  depot  and  grounds,  it  cannot  arbitrarily  admit  to  its 
grounds  and  platform  one  common  carrier  and  exclude  all 
others.  Such  a  regulation  would  not  give  to  all  persons  the 
reasonable  and  equal  terms  and  facilities  secured  to  them  by 
the  common  law.  We  submit  that  the  following  authorities 
are  against  the  right  of  plaintiff  to  make  such  a  regulation: 
Parkinson  v.  Great  Western  Ry.  Co.  Law  R.  6  Com,  P.  554; 
In  re  Palmer  etc.  Ry.  Co,  Law  R.  6  Com.  P.  194;  New  Eng^ 
land  Exp.  Co.  v.  MaiM  Cent  Ry.  Co.  57  Me.  188 ;  Marriott  y. 
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London  etc.  Ry.  Co.  1  Com.  B.  N.  8.  499.  One  point  herein 
is^  can  the  railroad  control  and  conduct  business  foreign  to  the 
purpose  of  its  organization^  outside  of  its  grant  or  franchise? 
We  think  not.  If  plaintiff  is  right  in  its  claim,  will  it  not 
really  carry  on  and  control  the  business  of  transporting  pas^ 
sengers  outside  of  its  grounds  and  between  Butte  City  and  the 
same?  We  submit  that  it  will.  Finally,  we  contend  that 
plaintiff's  claim  of  right  is  clearly  vltra  vires  and  against  pub- 
lic policy,  and  that  to  allow  it  to  maintain  it  would  not  only 
create  a  monopoly  and  injure  defendants,  but  would  work  a 
public  inconvenience  and  injury. 

Harwood,  J. — This  is  an  action  for  an  injunction.  The 
complaint  sets  forth  that  the  appellant  is  a  railway  corporation 
organized  under  the  laws  of  the  Territory  of  Montana;  that  it 
is  the  owner  of,  and  operating  as  a  common  carrier,  a  line  of 
railroad  running  from  Garrison,  in  Deer  Lodge  County,  and 
divers  other  stations,  to  its  station  known  as  South  Butte,  in 
Silver  Bow  County,  Montana,  the  latter  station  being  about  one 
and  one-half  miles  fr^m  tha  TJaittd  St^trn  nnntift^'^  in  the  city  of 
BuTTe^'in' said  Silver  Bow  County ;  that  at  the  said  station  oi 
South  Butte  the  appellant  is  the  owner  of  and  in  possession  of  a 
large  number  of  railway  tracks,  yards,  station  grounds,  and  build- 
ings; that  the  appellant  has  at  said  depot  or  station  building  at 
South  Butte  a  long  platform  for  the  accommodation  of  passengers 
whom  the  appellant  transports  to  and  from  said  station,  and  that 
said  depot  grounds  are  surrounded  by  a  board  fence,  inside  of 
which  hacks  and  wagons  are  accustomed  to  drive  for  the  purpose 
of  conveying  passengers  to  appellant's  passenger  trains,  and  receiv- 
ing passengers  from  said  trains;  that  at  the  time  stated,  and  for 
a  long  time  prior  thereto,  the  appellant  had  a  contract  with  the 
government  of  the  United  States,  whereby  the  appellant  was 
obliged  to  can*y  upon  its  trains  the  Uuited  States  mail  matter  to 
said  station  at  South  Butte,  and  thence  to  the  postoffice  at  the  city 
of  Butte;  that  appellant  contracted  with  Greoffrey  and  Thomas 
La  veil,  in  the  name  of  La  veil  Brothers,  to  carry  said  United  States 
mail  from  said  station  at  South  Butte  to  the  United  States  post- 
office  at  Butte  City,  and  appellant  further  contracted  with  said 
La  veil  Brothers  to  have  an  ample  supply  of  hacks  and  omnibuses 
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at  said  station  of  South  Biitte^  at  the  arrival  of  all  trains,  for 
the  safe  and  comfortable  transportation  of  all  passengers  who 
desire  such  transportation  from  said  station  of  South  Butte  to 
the  city  of  Butte  and  points  adjacent  thereto.    And  in  consider- 
ation thereof  the  appellant  granted  and  agreed  with  said  Lavell 
Brothers  to  give  them  the  exclusive  right  to  drive  and  stand 
their  hacks,  carriages,  and  omnibuses  along  the  edge  of  the  said 
platform.     That  re^tpondents  are  the  owners  or  drivers  of  hacks j 
and  carriages,  and  at  the  times  complained  of,  and  against  the|  ^ 
will  and  protest  of  plaintiff,  have  forcibly  driven  their  hacks 
and  carriages  into  said  depot  yard  of  plaintiff,  and  driven  and 
stood  such  hack  adjacent  to  and  against  the  platform  aforesaid^ 
and  have  forcibly  kept  from  such  platform  the  hacks  of  Lavell 
Brothers;  that  plaintiff,  by  its  agents  and  servants,  have  often 
protested  to  defendants  against  their  conduct  in  that  respect,, 
and  repeatedly  told  defendants  that  they  could  not  occupy  said 
platform  privileges;  but  that  plaintiff  did  offer  defendants  the 
privilege  of  driving  into  plaintiff's  said  depot  at  said  station, 
and  standing  their  hacks  in  said  yard  to  deliver  and  receive 
passengers,  provided  the  defendants  would  keep  away  from  the 
said  platform  a  distance  of  fifty  feet,  which  place  was  clearly 
indicated  to  the  defendants,  and  further  that  defendants  might 
have  the  privilege  of  driving  and  standing  their  hacks  and  car- 
riages at  a  point  on  said  platform  east  of  the  passenger  depot 
not  occupied  by  the  hacks  of  said  Lavell  Brothers;  that  not- 
withstanding these  protests  and  concessions  of  plaintiff  the  de- 
fendants continue  to  drive  and  stand  their  hacks  next  to  said 
platform,  and  within  said  fifly-feet  limit;  and  defendants  ex- 
pressly decline  to  desist  from  driving  and  standing  their  hacks 
at  said  forbidden  place,  and  expressly  declare  that  they  will  per- 
sist in  placing  their  hacks  at  the  platform  reserved  as  aforesaid 
to  Lavell  Brothers ;  that  if  the  defendants  continue  to  do  these 
acts  complained  of,  or  any  of  them,  the  plaintiff  will  be  pre- 
vented from  carrying  out  its  part  of  the  said  contract  with 
Lavell  Brothers,  and  the  latter  will  decline  to  transport  the  said 
United  States  mail  from  the  station  aforesaid,  and  to  the  post- 
ofiBce  at  Butte  City,  and  to  care  for  plaintiff's  railway  passengers 
as  aforesaid;  that  plaintiff  has  not  a  plain,  speedy,  and  ade- 
quate remedy  at  law. 
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Upon  the  facts  set  forth,  the  plaintiff  prays  that  the  defend- 
ants be  restrained  by  injunction  from  driving  or  standing  hacks, 
cabs,  carriages,  or  busses  at  the  said  platform  of  plaintiff  at  the 
,  west  side  of  its  depot  buildings,  or  within  fifty  feet  thereof. 
'  The  defendants  answer  and  admit  that  defendant,  Charles 
Langlois,  is  the  owner  of  a  line  of  hacks,  vehicles,  and  car- 
riages, with  which  he  is  engaged  in  carrying  passengers  in  and 
about  the  city  of  Butte,  and  to  and  from  the  station  and  trains  of 
plaintiff,  and  that  the  other  defendants  named  are  in  his  employ 
as  drivers  of  said  hacks,  carriages,  etc.  But  the  defendants 
deny  that  they,  or  either  of  them,  ever  in  any  manner  interfered 
with  the  said  plaintiff  in  the  conduct  of  its  said  railroad  or 
passenger  business  at  South  Butte,  or  elsewhere,  or  that  they,  or 
either  of  them,  interfered  with  the  comfort  or  convenience  of 
passengers  of  plaintiff  at  said  station. 

The  defendants  further  allege  that  plaintiff  never  had  any 
contract  with  any  of  its  passengers  to  carry  or  transport  them 
further  than  its  said  station  at  South  Butte,  and  that  plaintiff's 
contracts  for  transportation  of  its  passengers  to  said  station 
ends  and  is  fully  executed  when  such  passengers  are  landed  on 
said  platform,  and  that  all  such  passengers  are  obliged  to  procure 
and  pay  for  their  traus[X)rtation  from  said  platform  to  the  city 
of  Butte,  or  elsewhere.  That  the  defendants,  in  their  oondud 
in  running  their  line  of  hacks  and  carriages  for  the  transporta- 
tion of  passengers  and  baggage  to  and  from  the  said  station, 
have  always  conducted  the  same  in  a  quiet  and  orderly  manner, 
and  have  not  gone  upon  the  platform  of  plaintiff  nor  solicited 
nor  annoyed  plaintiff's  passengers,  but  have  driven  their  hacks 
and  carriages  up  to  said  platform  on  the  west  side  of  said  station 
and  stood  them  there  to  receive  and  carry  any  and  all  such  pas- 
sengers as  might  wish  to  employ  them  so  to  do;  that  they  never 
have  at  any  time  interfered,  nor  attempted  to  interfere,  with  the 
hacks  of  said  Lavell  Brothers  at  said  station ;  that  defendania 
have  only  driven  their  hacks  up  to  said  platform  when  there 
was  a  vacancy  thereat,  and  had  only  refused  to  remove  their 
hacks  therefrom  to  make  way  for  the  hacks  of  said  Lavell 
Brothers. 

The  defendants  further  allege  that  the  portion  of  plaintiff's 
platform  which  is  west  of  the  said  passenger  station  as  described 


1890.]    Montana  Union  By.  Co,  r.  Langlois.  427 

in  plaintiff's  complaint  is  the  portion  of  the  platform  where 
passengers  alight  from  plaintiff's  trains  at  said  station ;  that  the 
portion  of  the  said  platform  east  of  said  station  building,  which 
plaintiff  alleges  it  offered  to  allow  defendants  to  drive  their 
backs  to  for  the  purpose  of  landing  and  receiving  passengers,  is 
used  almost  entirely  for  handling  freight  and  baggage,  and  the 
ground  alongside  thereof  is  always  used  by  baggage  and  freight 
wagons;  that  if  said  Lavell  Brothers  are  allowed  the  exclusive 
use  of  said  platform  west  of  said  station  house,  it  will  give  the 
said  Lavell  Brothers  the  entire  control  of  the  business  of  carry- 
ing pa29b('ngers  from  the  said  station,  to  the  discomfoit,  incon- 
venience, and  detriment  of  said  passengers,  and  to  the  injury 
and  destruction  of  defendant's  passenger-carrying  business  from 
said  station ;  that  defendants  have  not  in  any  manner  interfered 
with  or  hindered  the  plaiutiff  or  Lavell  Brothers  in  the  hand- 
ling or  transportation  of  the  United  States  mails  over  said 
railroad,  or  from  said  station  to  the  postoffice  in  the  city  of 
Butte,  or  elsewhere;  but  have  always  allowed  and  conceded  to 
the  said  plaintiff  and  to  the  said  Lavell  Brothers  sufficient 
ground  and  space  at  and  against  said  platform  for  the  use  of 
said  Lavell  Brothers'  baggage  wagon,  omnibus,  two  carriages 
or  hacks,  and  their  wagons  used  in  carrying  United  States  mails, 
without  any  interference  or  hindrance  from  defendants,  or  either 
of  them. 

The  defendants  deny  that  if  said  acts  of  defendants  com- 
plained of  be  allowed  to  continue  the  plaintiff  will  thereby 
suffer  irreparable  injury,  or  any  injury  whatever,  or  that  if  de- 
fendants continue  said  acts  complained  of,  they  will  hinder,  pre- 
vent, or  delay  the  plaintiff  in  its  business.     And  the  defendants  \ 
allege  that  it  is  not  for  the  convenience  of  plaintiff's  business  ] 
that  it  has  entered  into  said  contract  with  said  Lavell  Brothers,  \ 
as  alleged  in  said  complaint,  but  for  the  purpose  of  giving  said 
Lavell  Brothers  an  undue  advantage  over  these  defendants  and 
other  hackmen  in  the  said  passenger-carrying  business  from  said 
station,  and  to  exclude  defendants  and  other  hackmen  from  any 
competition  in  said  business. 

The  foregoing  £icts  are  substantially  the  allegations  of  the  i 
complaint  and  answer  respectively.  No  other  pleadings  were  I 
filed.    Final  hearing  of  the  cause  was  had  upon  the  facts  set 
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forth  ID  the  oomplaint  and  answer,  and  determined  in  the  court 
below,  by  an  order  setting  aside  the  temporary  injunction  and 
denying  the  relief  prayed  for  by  plaintiff,  from  which  order 
plaintiff  appealed. 

The  whole  question  involved  in  this  controversy  is  compassed 
by  the  proposition  on  the  part  of  the  plaintiff,  ''that  it  is  the 
owner  of  said  grounds,  depot  buildings,  and  platform,  and  that 
it  may  regulate  the  use  of  said  platform  as  it  desires,  provided 
the  traveling  public  is  not  inconvenienced ;  that  it  may,  if  it 
desires,  engage  in  carrying  passengers  in  hacks  to  and  from  its 
trains;  that  if  it  was  so  engaged,  it  would  have  the  right  to  its 
own  property  for  such  purpose;  that  if  it  has  such  right,  it  can 
as  well  employ  Lavell  Brothers  with  hacks  to  do  such  service 
/as  to  own  the  hacks;  that  if  the  plaintiff  has  the  right  to  its 
platform,  it  has  the  right  to  sell  that  right  to  Lavells  for  a  valu- 
/  able  consideration,^'  and  should  be  protected  in  the  exercise  and 
benefits  of  these  rights. 

These  propositions  are  controverted  by  defendants,  in  so  far 
as  they  affirm  the  right  of  the  plaintiff  to  grant  exclusive  use 
of  a  portion  of  said  platform  to  one  party  to  approach  and 
occupy  the  same  to  convey  passengers  thereto,  and  receive  pas- 
sengers therefrom,  and  exclude  all  others  from  so  doing. 

No  complaint  is  made  that  any  reasonable  rule  or  rt^ulation 
made  by  plaintiff  for  the  government  of  its  depot  platform  or 
grounds  has  been  violated,  or  that  defendants  have  committed 
any  act  which  interferes  with  the  transaction  of  plaintiff's  busi- 
ness, except  in  so  far  as  defendants  interfere  with  the  exclusive 
use  of  said  portion  of  plaintiff's  platform  granted  to  Lavell 
Brothers. 

In  resi)ect  to  the  delivery  of  the  United  States  mail  matter  at 
said  platform,  and  transportation  thereof  to  the  United  States 
postoffice  in  the  city  of  Butte,  it  is  admitted  that  ample  s))ace 
for  that  purpose  is  lefl  to  the  use  of  the  company  and  its 
employees,  according  to  its  requirements. 

The  question  of  handling  the  United  States  mail  matter,  it 
eeems,  is  incidentally  brought  into  this  controversy,  the  transfer 
of  this  mail  matter  for  the  plaintiff  being  principally  the  con- 
sideration ))erformed  by  Lavell  Brothers  for  the  grant  of  exclu- 
fiive  use  of  the  designated  portions  of  the  railway  platform  to 
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them^  at  which  place  Lavell  Brothers  may  ply  for  passengers  to 
patronize  their  hacks  and  carriages.  If  the  plaintiff  has  the 
right  to  grant  the  exclusive  use  of  its  platform  in  the  respect 
mentioned^  it  may  be  granted  for  any  other  valid  consideration 
as  well.  It  is  not  denied  that  a  railway  company  may  make 
and  enforce  all  reasonable  rules  and  regulations  necessary  to 
govern  persons  coming  to  its  station  buildings,  platform^  and 
grounds.  It  is  highly  proper  and  beneficial  to  all  concerned 
that  this  be  done.  The  law  recognizes  this  right  on  the  part  of 
the  common  carrier  and  the  courts  enforce  it.  Upon  this  point 
the  learned  counsel  for  appellant  cites  many  authorities^  with 
"which  this  court  agrees.  But  we  conceive  that  the  matter  under 
consideration  is  a  far  different  proposition.  The  grant  of  a 
special  privilege  to  Lavell  Brothers  to  use  the  specified  portion 
of  plaintiff's  platform  at  said  station,  and  the  exclusion  of  all 
others  from  approaching  thereto  to  land  or  receive  passengers, 
IB  not  a  rule  or  regulation  in  the  common  acceptation  of  those 
terms  as  used  in  the  legal  authorities  and  applied  to  this  subject* 

We  therefore  find  in  the  numerous  and  valuable  authorities 
cited  on  that  theory  only  general  aid  in  solving  this  controversy. 

A  general  rule  or  regulation,  as  applied  to  the  government  oft 
the  conduct  of  persons,  or  of  a  class  of  persons,  contemplates),       /^ 
uniformity  and  not  discrimination  in  its  requirements.     Thisi 
controversy  must  be  solved  by  a  consideration  of  the  mutual  I 
rights  of  the  appellant  as  a  common  carrier  and  its  passengers.    ^ 

All  passengers  in  common  are  entitled  to  equal  opportunities  \    ^ 
and  conveniences  of  place  to  approach  and  depart  from  plaint-  ' 
iff's  trains.     At  the  station  mentioned,  the  railway  company 
either  commences  or  terminates  its  engagement  to  transport  its 
passengers  to  and  from  said  station,  as  the  case  may  be.     ]^e.  ,  ^ 
contract  of  the  railway  company  does  not  require  that  it  either 
inrnish  conveyance  to  bring  the  passenger  to  said  platform,  or 
transport  him  therefrom.    The  passenger  may  employ  whom  he 
desires  to  bring  him  there  for  the  departure  on  plaintiff's  trains, 
or  to  meet  and  receive  him  on  his  arrival  at  said  station.     Buti 
the  plaintiff  contends  that  it  may  grant  the  exclusive  use  of  a 
large  portion  of  its  platform  to  one  i)arty,  at  which  to  land  pas- 
sengers for  departure  on  said  trains,  or  to  receive  passengers 
from  said  trains;  and  if  the  passenger  is  willing  to  contract^ 


430 


Montana  Union  Bt.  Co.  v.  Lanolois.    [Apr.  T., 


^ 


nI 


imth  this  one  party  for  transportation  thereto  or  therefrom^  such 
/passenger  may  have  the  convenience  of  landing  or  departing 
from  that  portion  of  said  platform,  otherwise  be  must  land  fifty 
feet  away  from  said  platform,  or  go  to  another  portion  of  the 
platform,  encumbered  with  express  and  baggage  wagons,  and 
the  handling  of  freight  and  l»aggage  matter. 

Suppose  a  passenger  travels  every  day  from  this  station  and 
returns,  he  is  entitled  to  the  same  convenience  and  facilities  for 
approaching  and  leaving  this  depot  as  other  passengers. 

If  he  contracts  with  another  than  Lavell  Brothers,  or  the 
party  to  whom  the  railway  comiiany  has  granted  the  exclusive 
use  of  said  portion  of  the  platform,  to  bring  him  there  and  be 
there  to  receive  him  on  his  return,  he  must  alight  from  his  car« 
riage  or  be  received  by  it  fifty  feet  away  from  said  platform,  or 
be  landed  where  the  express  and  baggage  matter  is  handled, 
while  the  passenger  who  employs  Lavell  Brothers  for  the  same 
purpose  may  land  at  and  depart  from  this  convenient  portion 
of  said  platform.  Or  if  a  party  desired  to  use  his  own  carriage 
to  bring  him  to  said  station  or  receive  him  on  his  return,  it 
aeems  the  same  conditions  would  prevail. 

Certainly,  if  the  plaintiff  has  the  right  to  grant  the  exclusive 
use  of  said  platform  to  one,  and  exclude  the  public  hackmen 
therefrom,  it  would  apparently  have  the  right  to  exclude  the 
private  hackmen  therefrom.  To  the  strong  it  would  periiaps 
make  no  difference  as  a  matter  of  convenience  just  where  they 
were  landed  at  or  received  from  said  station ;  but  to  the  feeble 
and  the  helpless,  and  those  encumbered  with  their  care,  it  would 
be  a  matter  of  great  discomfiture  and  inconvenience. 

Still  other  conditions  which  directly  n'sult  from  the  position 
demanded  by  plaintiff,  and  which  militate  against  the  equal 
rights  of  passengers,  may  be  suggested. 

Suppose  all  other  hackmen  who  desire  to  compete  with  LavelT 
Brothers  for  the  carrying  of  passengers  to  and  from  this  depot  will 
perform  the  service  for  half  the  sum  charged  by  Lavell  Brothers, 
are  the  passengers  entitled  to  the  benefit  of  this  competitionf 
Has  not  the  passenger  the  right  to  call  these  other  hackmen  to 
his  service,  and  if  he  does  call  them,  has  he  not  a  right  to  have 
such  other  hackmen  approach  the  platform  at  the  same  place,  or 
at  least  have  an  equal  and  common  chance  to  approach  at  this 
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fiame  oonvenient  place  as  his  co-passenger  who  employs  liavell 
Brothers?  If  any  of  the  passengers  do  accept  these  better  terms^ 
they  must  suffer  the  discrimination  of  being  denied  a  landing 
at  that  portion  of  the  platform  granted  exclusively  to  Lavell 
Brothers,  or  when  they  alight  from  plaintiff's  trains  they  either 
go  fifty  feet  away  from  that  portion  of  said  platform,  or  to  the 
east  side  of  the  depot  building,  for  transportation  with  a  hack- 
man  at  the  lesser  rate. 

It  is  a  rule  of  universal  application  that  the  public  is  entitled 
to  whatever  competition  may  grow  out  of  the  public  demands,  on 
the  one  hand,  and  the  contest  of  others  to  supply  such  demands 
and  receive  the  compensation  therefor.  Are  not  the  conditions 
here  sought  to  be  so  control  led  by  the  plaintiff  such  as  to  stifle 
the  natural  development  of  such  cH>rapetition? 

It  is  allied  by  the  plaintiff  that  by  its  arrangement  witK 
Lavell  Brothers  the  latter  engage  to  have  a  sufficient  number 
of  hacks  and  carriages  at  the  arrival  of  all  passenger  trains  to 
transport  such  passengers  to  the  city  of  Butte  from  said  station. 
But  the  plaintiff  does  not  contract  to  carry  its  passengers  des-  i  / 
tined  to  said  station  beyond  that  point,  nor  to  see  that  such  pas-  {  v^ 
sengers  are  provided  with  transportation  beyond  that  point. 
The  plaintiff  simply  undertakes  to  reap  a  benefit  from  the  neces^ 
sity  of  its  passenger8,to  procure  on  their  own  account,  and  fron| 
such  party,  and  on  such  terms  as  they  may,  transportation  to  the 
city.  This  benefit  is  sought  to  be  denied  by  the  plaintiff,  froml 
a  grant  of  the  most  favorable  portion  of  the  platform  where 
plaintiff  sees  fit  to  land  its  passengers,  exclusively  to  one  party,  to 
solicit  their  patronage,  and  for  this  grant  such  party  aids  plaintiff 
in  carrying  out  its  contract  to  deliver  the  United  States  mails 
at  the  postoffice  in  the  city  of  Butte. 

On  principle,  we  cannot  reconcile  these  conditions  which  are 
demanded  by  appellant  with  the  rule  that  ail  who  come  to  take 
passage,  or  who  arrive  at  the  station  of  a  common  carrier,  are 
entitled  to  equal  con.vQnience  and  opportunity  to  approach  said 
station,  or  depart  therefrom.  It  seems  to  us  that  the  direct  effect 
of  appellant's  position  is  to  say  to  its  passengers, '' You  must 
employ  Lavell  Brothers,  or  suffer  certain  inconveniences  in  tak* 
ing  passage  with  another.'' 

These  observations  are  not  to  be  confounded  with  the  qaestion 
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\  as  to  whether  the  railway  oompanj  may  not  exclude  all  hackmen 
\  from  its  station  buildings,  or  even  from  the  platform,  or  set 
\  bounds  on  its  grounds  beyond  which  they  should  not  oome,  as 
the  exigencies  of  the  situation  and  business  might  reasonably 
require,  or  to  make  and  enforce  any  other  reasonable  rule  as  to 
the  government  of  its  depot  buildings  and  grounds.  It  is  not  a 
general  question  of  that  character  which  here  engages  the  con- 
sideration of  the  court. 

The  Constitution  of  this  State,  article  xv.,  section  7,  provides 

\         1  that  '^no  discrimination,  in  charges  or  fiicilities  for  transporta- 

"^  }  tion  of  freight  or  passengers  of  the  same  class,  shall  be  made  hy 

any  railroad,  or  transportation  or  express  company,  between  per^ 

eons  or  places  within  the  State." 

The  reported  cases  involving  like  or  similar  facts  as  the  one 
at  bar,  which  have  come  to  our  attention,  are  few  in  namber. 
The  recent  case  of  Old  Colony  R.  i2.  Cb.  v.  Tripp^  147  Mass. 
35,  is  the  nearest  in  point.  The  facts  involved  in  that  case  are 
quite  similar  to  the  case  at  bar,  although  it  appears  from  the 
statement  of  facts  and  the  opinion,  tliat  while  exclusive  grant 
was  made  by  the  railroad  company  to  Porter  and  Sons  to  come 
upon  the  depot  premises  to  solicit  passengers  and  baggage  for 
transportation,  and  all  other  hackmen  were  forbidden  to  oome 
there  for  that  purpose,  still,  all  hackmen  were  allowed  equal 
privileges  to  oome  to  the  station  to  deliver  passengers  and  bag- 
gage, and  to  receive  such  as  they  had  a  previous  order  for. 

While  we  concur  in  the  general  principles  of  law  applicable 
to  common  carriers,  announced  by  the  majority  of  the  nearly 
evenly  divided  court  in  that  case,  we  cannot  subscribe  to  the 
conclusions  drawn  by  the  majority.  On  the  contrary,  after  a 
careful  consideration  of  that  case,  we  are  inclined  to  adopt  the 
reasoning  and  conclusion  of  the  dissenting  opinion  delivered  by 
the  three  minority  judges.  The  majority  opinion  in  that  case 
very  clearly  and  forcibly  states  the  general  principles  of  law 
governing  common  carriers,  applicable  to  the  present  consider- 
ation. The  court  says:  ^^The  plaintiff  is  obliged  to  be  a  comb- 
mon  carrier  of  passengers.  It  is  its  duty  to  furnish  reasonable 
£stcilities  and  accommodations  for  the  use  of  all  persons  who 
seek  for  transportation  over  its  road.  It  provides  its  depot  for 
the  use  of  persons  who  were  transported  on  its  cars  to  or  fixun 
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the  station,  and  holds  it  for  that  use,  and  it  has  no  right  to 
exclude  from  it  persons  seeking  access  to  it  for  the  use  for 
which  it  was  intended,  and  is  maintained.  It  can  subject  the 
nse  to  rules  and  regulations,  but  by  statute,  if  not  by  common 
law,  the  regulations  must  be  such  as  secure  reasonable  and  equal 
use  of  the  premises  to  all  having  the  right  to  use  them." 

We  do  not  find  it  consonant  with  reason,  based  upon  those 
general  propositions^,  to  draw  the  conclusion  that  the  railroad 
company  may  bring  its  passengers  to  a  common  landing,  where 
the  necessity,  comfort,  or  convenience  of  their  situation  compels 
them  to  obtain  on  their  own  account  transportation  to  some 
place  beyond,  and  there  introduce  them  to  one  favored  party, 
saying,  **If  you  engage  transi>ortation  from  this  party,  you  may 
do  so  here  on  the  fi|K>t,  without  delay  or  inconvenience,  and  take 
passage  from  this  platform,  without  delay  or  inconvenience,  pro- 
vided you  will  engage  this  particular  party  and  pay  his  demands, 
otherwise  yon  must  suffer  the  imiK)rtunity  of  this  party  to  take 
passage  with  him,  and  if  you  will  not,  you  must  suffer  the 
incouvenience  and  delay  of  going  to  some  other  point  to  engage 
conveyance  and  take  [tassage." 

All  this  the  railroa<l  does,  not  for  a  benefit  to  the  passenger, 
but  for  a  benefit  to  itself,  over  and  above  wliat  the  passenger 
has  paid  for  transportation  over  the  railroad. 

If  the  railroad  company  set  bounds,  beyond  which  all  hack- 
men  were  forbidden  to  come,  and  undertook  to  forbid  all  solicita 
tioD  within  the  depot  or  on  the  platform  on  the  part  of  hackme 
or  others  for  employment,  this  would  be  an  entirely  different^ 
proposition.  The  company  does  not  undertake  to  protect  the 
passenger  from  that  annoyance  in  these  cases,  but  invites  it,  and 
farms  out  the  exclusive  privilege  and  opportunity  to  do  this. 

In  the  case  cited  supra^  the  majority  of  the  court  bases  its 

conclusion  on  the  ground  that  the  hackman  has  no  right  or 

license  to  be  in  plaintiff's  depot  without  the  express  or  tacit 

permission  of  plaintiff,  and  this  license,  if  granted,  may  be 

revoked  at  pleasure.     We  may  grant  this  premise.    The  right 

which  the  railroad  has  to  exclude  all  hackmen  firpm^  its  depot 

buildings  and  plattorm  may  rest  upon  the  samj^principle.     But 

llU"tB6  milV^ad  company  in  dealing  with  its  p&«sengers,  and 

exercising  a  control  over  their  movements  and  the  conditions 
You  IX.— St. 
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which  surroand  them  for  the  time  being,  a  right  to  place  one 
hackman  in  their  midst  with  exclusive  control  over  the  common 
conveniences  and  facilities  of  the  place  at  which  the  passenger 
may  land,  or  from  which  he  may  de|>art,  so  that  if  the  passen- 
ger obtains  the  use  of  these  conveniences  and  facilities  he  must 
purchase  the  privilege  from  such  hackmau  or  suffer  discrimina- 
tion? The  use  of  these  common  conveniences  and  fadlittes 
belong  to  the  passengers  alike  in  the  order  in  which  they  may 
oome  to  occupy  them ;  whereas,  the  railroad  company  has  granted 
away  what  belonged  to  the  passengers  in  common,  and  the  one 
holding  the  grant  may  use  it  as  an  advantage  over  the  passenger 
to  compel  his  employment. 

It  is  said  in  the  opinion  cited  supra:  ''If  a  railroad  oompanjr 
allows  a  person  to  sell  refreshments  or  news])a])ers  in  its  depot, 
or  to  cultivate  flowers  on  its  station  grounds,  the  statute  dues 
not  extend  the  right  to  all  persons.'^  U{)on  this  proposition  it 
might  be  suggested  that  the  passenger  has  no  common  interest 
or  rights  which  meet  and  intermingle  with  the  rights  of  the 
common  carrier  on  this  subject,  or  which  are  affected  by  such  a 
grant.  The  same  reply  may  be  made,  we  think,  with  good 
reason  to  the  proposition  as  to  a  place  to  serve  refreshments  on 
the  premises  of  the  plaintiff.  The  passenger  has  no  common 
rights  which  are  taken  away  or  interfered  with  by  the  company 
in  this  respect.  It  is  true  the  ])as8engei*'s  necessities  may  require 
that  he  have  food  at  projier  times  on  his  journey.  But  all  |)as^ 
sengers  have  an  equal  right  to  provide  supplies  under  regulations 
which  apply  to  all  alike  as  to  the  amount  of  baggage  allowed  to 
each.  Moreover,  this  question  has  no  relation  to  the  mutual . 
jBngagements  existing  between  the  common  carrier  and  its  pas- 
sengers. The  passenger  has  purchased,  or  proposes  to  purchase 
from  the  common  carrier,  transportation,  and  he  must  come  to 
the  station  to  receive  such  transportation,  and  on  arriving  at 
his  destination  he  must  depart  from  the  station.  The  right  to 
come  to  the  station  and  dei^irt  therefrom  under  reasonable  regn- 
lations,  which  apply  alike  to  all  passengers  without  special  cod- 
ditionsj  is  mcidental  to  the  main  contract,  while  the  supply  of 
refreshments,  or  newspai)ers,  or  the  cultivation  of  flowers  at  tfaef 
station  grounds  has,  as  we  conceive,  no  appropriate  connection 
with  the  engagements  of  the  passenger  and  the  common  carrier. 
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The  case  cited  supra  is  the  only  American  case  brought  to  our 
attention  which  passes  upon  points  directly  involved  herein. 
The  subject  is  apparently  a  new  one  in  this  country.  Tlie  Eng- 
lish cases  involving  the  main  subject  of  controversy  are  also  few 
in  number. 

In  the  case  of  MarrioU  v.  London  <fe  Southwesiem  By,  Oo,  1 
Com.  B.  N.  S.  499,  the  complainaut  Marriott  alleged  that  he 
brought  passengers  to  defendant's  railway  station,  and  the  latter 
refused  him  access  to  the  station  grounds  to  deliver  iiis  pas- 
sengers there,  while  at  the  same  time  this  privilege  was  granted 
to  other  omnibuses,  and  upon  this  showing  an  injunction  was 
granted.  Other  English  cases  bearing  upon  the  main  subject 
here  under  consideration  have  been  examined.  {BeadeU  v. 
Eaeiem  Countiea  Ry,  Co.  5  Com.  B.  N.  S.  509 ;  Painter  v.  Lord 
Brighton  &  8.  C.  Ry.  Oo.  5  Com.  B.  N.  S.  70;  Barker  v.  Mid- 
land Ry.  Cb.  18  Com.  B.  46.)  The  demands  in  the  case  at  bar, 
on  the  part  of  plaintiff,  go  beyond  tliose  urged  in  any  of  the 
cases  so  far  examined  by  us. 

Upon  grounds  of  sound  reason,  public  policy,  and  the  gen- 
eral principles  of  law  governing  common  carriers,  as  well  as  the 
provisions  of  our  constitution,  we  believe  the  order  of  the  court 
below  ought  to  be  afl^med,  and  it  is  so  ordered. 

Blake,  C.  J.,  concurs. 

Associate  Justice  De  Witt,  having  been  counsel  for  plaintiff 
in  this  action  in  the  court  below,  did  not  sit  in  the  consideration 
thereof  in  this  court. 


CITY  OP  BUTTE,   Respondent,  v.   COHEN   et  al. J  24  % 

Appellants. 

OmcUL  fiOHDe —  CorutruoHon  —  General  andpartieular  provifUms — Judgmenti — 
LiainUty  of  Mcrettes. — In  an  aotion  against  the  snrettes,  upon  the  official  bond 
of  their  principal,  a  city  treasurer,  for  a  breach  thereof,  where  the  sureties  had 
limited  their  penal  obligation  to  speoifled  sums,  which  sums  were  also  set  oppo- 
site their  respectiTe  signatures,  and  the  bond  contained  a*  general  provision  as 
foUows :  "  For  the  payment  of  which  well  and  truly  to  be  made  we  bind  oni^ 
■elYca,  our  heirs,  reprcsentaiiyes,  administrators,  and  assigns.  Jointly  and 
■ereraUy,  by  these  presents."  BeUi,  that  this  general  proyision  of  the  bond 
being  inconsistent  with  the  particular  proyision  limiting  the  liability  of  th« 
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■nreties.  the  lAti«r  wonW  preTail.  and  the  jinretieii  were  boniid  arTpnilly  and  not 
Jointly.  i7Wd,  also^  that  in  case  of  a  breach  of  the  eonlition  <if  the  bond,  the 
Judgment  against  any  tiurety  slionld  not  exceed  the  aoiount  for  which  lie  boand 
himRclf,  and  might  1x3  enforced  to  that  amount  against  each  surory  sued  until 
the  Judfi^ment  wan  sarisfled.  { 

HAJa^Sweiiets- Defense  — Specific  denial.— It  ia  a  good  defense  to  an  artinn 
against  the  snretiea  on  the  official  bond  of  a  city  treasurer  that  8uch  tre»^nrer 
wad,  by  an  ordinance  of  the  city,  entitled  to  receive  an  compensation  one  sixth  of 
all  moneys  collected  by  liira,  wliereaa  lie  had  only  n-tained  one  tenth,  and  that 
the  difference  would  more  than  counter-balance  the  amount  he  was  charged  with 
baring  embezzled ;  and  such  defense  is  available  to  the  sureties  under  a  specifio 
denial. 

Appeal  from  Second  Judicial  District,  Silver  Bow  County, 

The  cause  was  tried  before  McHattox,  J. 

John  F.  Forbia,  for  A|>)>el]ants. 

The  court  erred  in  overruling  the  defendants'  demurrer  to 
the  complaint,  for  the  reason  that  the  bond  upon  which  this 
action  is  based  is  certainly  a  separate  and  not  a  joint  bond. 
That  the  parties  did  not  enter  into  a  joint  obligation  at  all. 
If  the  defendants  cannot  take  advantage  of  this  defect  upon 
demurrer,  we  claim  that  it  was  still  error  to  render  a  joint  judg- 
ment upon  the  complaint  based  uj>()n  this  bond.  (Jfoss  v.  WiU 
son,  40  Cal.  159.)  The  evidence  in  this  case  does  not  sustain 
the  findings  of  the  court.  The  plaintiff  did  not  prove  that  there 
was  ever  at  any  time  a  license  levie<l  in  Butte  City,  or  that  there 
was  an  ordinance  of  the  city  authorizing  tiie  collection  of  a 
license.  If  Leiter  imposed  upon  the  citizens  by  collecting  a 
license  which  was  not  legal,  or,  in  other  words,  collecting  some-> 
thing  which  there  was  not  any  legal  authority  for,  he  might  be 
held  personally  for  his  fraud  or  oppression.  But  surely  no 
legal  authority  will  hold  that  his  official  sureties  can  be  held  for 
his  unofficial  act.  Ordinances  must  be  proved,  and  are  not  like 
a  law  that  proves  itself,  and  in  the  absence  of  the  proof  of  an 
ordinance  it  will  not  be  presumed  by  a  court  that  an  ordinance 
exists.  {Haven  v.  New  Hampshire  Asylum,  13  N.  H.  532;  38 
Am.  Dec.  512;  Lucas  v.  San  Francisco,  7  Cal.  474;  Harker  v. 
Mayor,  17  Wend.  199.)  The  only  evidence  in  the  case  of 
Leiter's  defalcation  was  the  book  kept  by  him  as  city  treasurer. 
The  plaintiff  never  proved,  or  ottered  to  prove,  what  accounting 
liciter  made  to  his  successor  in  office.     The  city  did  Dot  prove, 
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or  attempt  to  prove,  what  amount  Leiter  returned  to  the  city  in 
lieu  of  the  amount  he  collected.  It  dev'olves  upon  the  city  to 
show  what  amount  he  returned.  If  Leiter  had  been  paid  the 
amount  that  was  due  to  him  from  the  city,  as  shown  by  his 
statement  and  the  ordinance  in  evidence,  the  city  would  be  no 
loser,  for  it  appears  that  he  retained  only  ten  per  cent  of  the 
licenses  collected  by  him,  whereas  the  ordinance  allowed  him 
one  sixth.  The  difference  would  more  than  offset  the  amount 
which  it  is  claimed  Leiter  has  embezzled.  The  burden  of  prov- 
ing all  of  these  things  rests  upon  the  plaintiff.  (Murfree  on 
Official  Bonds,  §  593 ;  Tovm  of  Shetnoood  Forent  v.  Benedict^  48 
Wis.  54L)  The  defendants  in  this  case  are  innocent  parties, 
and  have  not  the  evidence  within  their  reach  to  exculpate  Leiter 
or  to  show  the  state  of  his  accounts.  The  city  is  presumed  to 
have  all  necessary  evidence  to  show  exactly  how  he  stands,  and 
if  it  has  not,  it  cannot  insist  that  defendants  pro<luce  it.  To 
hold  the  defendants  to  the  rule  laid  down  by  the  trial  judge 
would  be  to  cast  the  burden  of  proof  upon  the  defendants  and 
compel  them  to  prove  that  Leiter  has  not  defaulted.  There  was 
DO  proof  whatever  that  Letter's  term  of  office  had  expired,  or 
that  his  successor  in  office  had  qualified.  This  proof  is  ncce>- 
Bary  to  hold  the  sureties.     (Iliatt  v.  Slate,  110  lud.  472.) 

Frank  E.  Oorbett,  and  McBride  &  Ilaldom,  for  Kespondent. 

The  trial  court  did  not  err  in  overruling  the  demurrer  to 
plaintiff's  complaint.  The  obligation  entered  into  by  defend- 
ants with  the  city  of  Butte  was  joint  and  several  (Murfree  on 
Official  Bonds,  §  251;  People  v.  Slocum,  1  Idaho,  62),  and  parties 
jointly  liable  may  be  jointly  sued.  If  the  action  was  properly 
brought  against  defendants  jointly,  a  joint  judgment  could  be 
entered.  The  evidence  proves  that  the  act  of  collecting  licenses 
was  by  Leiter,  as  treasurer  of  the  city  of  Butte,  and  was  there- 
fore received  by  the  treasurer  by  virtue  of  his  office.  This 
money  collected  as  treasurer  should  have  been  paid  over  to  the 
city,  and  not  being  paid  over,  the  bondsmen  are  liable.  If 
the  licenses  had  been  unlawfully  demanded  by  the  city  by  ordi* 
nance  and  collected  by  the  treasurer,  and  such  unlawful  ordi- 
nance proved  at  the  trial,  the  evidence  would  be  no  better  than 
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at  present,  and  still  the  bondsmen  would  be  liable.     (  Wafers  v» 
State,  1  Gill,  302;  ITiompaon  v,  Stickney,  6  Ala.  579;  Evans  v. 
Trenion^  4  Zab.  764.)     The  only  evidence  of  Leiter^s  tran^ 
actions  in  office  were  his  books  kept  by  him  as  city  treasurer. 
The  books  of  the  city  treasury  are  the  evidence  of  what  sums 
of  money  the  treasury  holds.     No  other  proof  would  be  com- 
petent.    The  books  of  Lciter  should  show  the  amounts  received 
by  him.     The  evidence  proves  that  other  sums  of  money  than 
those  shown  on  the  books  were  received  by  Leiter  as  treasurer 
of  the  city  of  Butte.    It  is  for  these  latter  sums  that  the  trial 
court  has  entered  judgment.     No  counter-claim  has  been  set  up 
by  the  defendants.     The  one  sixth  of  licenses  claimed  by  defend- 
ants it  is  not  in  the  power  of  the  city  treasurer  to  retain.     It  is 
set  up  in  the  complaint  that  Leiter  was  elected  for  one  year 
from  and  after  the  sixteenth  day  of  May,  1883.     This  fact  was 
not  traversed,  and  is  therefore  admitted,  and  will  be  assumed  by 
the  ap|>ellate  court.    The  conclusion  is  that  Leiter  has  served 
his  term,     (iow  v.  Sierra  Nevada  L.  W.  &  M.  Co.  32  Cal.  639; 
91  Am.  Dec.  602.)    The  evidence  shows  Simon  Jacobs  in  office 
as  city  treasurer  of  the  city  of  Buite  on  the  day  of  trial,  and 
the  court  may  properly  conclude  that  Leiter  is  out  of  office. 
(Comvionw.  v.  Jeffries,  7  Allen,  548 ;  83  Am.  Dec.  712.)     Where 
there  is  some  evidence  to  support  judgment,  court  will  not  reverse 
the  judgment.     {iJing  v.  Truett,  1  Mont  328;  DesOer  v.  Cb&, 
6  Wis.  319;  70  Am.  Dec.  465.)    To  warrant  reversal  on  the 
ground  that  there  is  no  evidence  to  support  the  verdict,  the 
cause  must  be  unproved  in  its  entire  scope.     {Updike  v.  Abd^ 
60  Barb.  16-22;  10  Am.  Law  Reg.  747.) 

Harwood,  J. — The  appellants  in  this  action  were  sureties 
with  others  on  the  official  bond  of  one  Edwin  O.  Leiter,  treas- 
urer of  the  city  of  Butte.  The  said  bond  b  in  words  and 
figures  as  follows:  — 

"Know  all  men  by  these  presents,  that  we,  Edwin  G.  Leiter, 
as  principal,  and  D.  H.  Cohen,  Paul  Davis,  Charles  Schlessinger, 
Samuel  Lewis,  and  James  R.  Boyce,  Jr.,  as  sureties,  are  held 
and  firmly  bound  unto  the  city  of  Butte  in  the  following  penal 
sums,  to  wit,  the  said  principal  in  the  penal  sum  of  five  thou- 
sand dollars  ($5,000),  and  the  said  sureties  in  the  following 
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penal  sam  of  five  hundred  dollars.($500),  the  said  Paul  Davis 
in  the  penal  sum  of  five  hundred  dollars  ($500)^  the  said  Charles 
Schlessiuger  in  the  penal  sum  of  five  hundred  dollars  ($500), 
the  said  Samuel  Lewis  iu  tlie  penal  sum  of  five  hundred  dollars 
((500),  and  the  said  James  B.  Boyce,  Jr,,  in  the  penal  sum  of 
three  thousand  dollars  ($3,000),  for  the  payment  of  which  well 
and  truly  to  be  made  we  bind  ourselves,  our  heirs,  representa- 
tives, administrators,  and  assigns,  jointly  and  severally,  by  theae 
presents. 

'*  Sealed  with  our  seals,  and  dated  this  sixteenth  day  of  May, 
1883." 

The  condition  of  the  forefs^oing  obligation  is  such,  that  whereas 
the  above  bouuden  priucijuil,  Edwin  6.  -Leiter,  was  at  a  general 
election  held  in  and  for  the  city  of  Butte,  Silver  Bow  County, 
Montana  Territory,  on  Monday,  the  seventh  day  of  May,  1883, 
duly  elected  treasurer  and  assessor  in  and  for  said  city. 

*'Now,  therefore^  the  condition  of  this  obligation  is  such  that  if 
the  said  Edwin  G.  Leiter  shall  well,  truly,  and  faithfully  perform 
all  the  official  duties  pertaining  to  said  office,  and  required  of 
him  by  the  laws  and  ordinances  of  said  city,  and  shall  pay  over 
according  to  said  laws  and  ordinances  all  moneys  which  shall 
come  into  his  hands  as  treasurer  and  assessor  in  and  for  said 
city  of  Butte,  and  will  render  a  just  and  true  account  thereof 
whenever  required  by  the  city  council  of  said  city,  and  shall 
deliver  over  to  his  successor  in  office  all  moneys,  books,  papers, 
and  other  things  appertaining  thereto,  or  belonging  to  his  office, 
then  the  above  obligation  to  be  null  and  void,  otherwise  to 
remain  in  full  force  and  effect. 

"Edwin  G.  Leiteb,        [seal. 

"$500  D.  H.  Cohen,  [seal. 

"$500  Chas.  Schlesstngeb,    Tseal. 

"  $3,000  J.  R,  Boyce,  Jr.,  [seal. 

"$500  S.  Lewis,  [seal.^ 

"$500  Paul  Davis.*'  [seal.] 

This  action  was  brought  to  recover  from  the  defendant  sureties 
the  sum  of  $814.95  alleged  to  have  been  collected  by  said 
principal,  as  treasurer  of  the  city  of  Butte,  as  taxes  and  licenses 
belonging  to  said  city,  and  embezzled  and  retained  by  said  priu- 
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cipal,  Edwin  O.  Leiter,  in  breach  of  the  covenants  of  said  bond. 
The  said  Edwin  G.  Leiter,  principal^  was  not  made  a  party 
defendant  in  the  action.  As  a  result  of  the  trial  of  the  action 
judgment  for  $652.09  and  costs,  amounting  to  |109.50y  was 
rendered  against  defendants^  D.  H.  Cohen^  Paul  Davis,  Samuel 
Lewis,  and  James  R.  Boyoe,  Jr. 

The  first  question  presented  for  determination  on  this  appeal 
iS;  whether  under  the  terms  and  conditions  of  said  bond  a  judg^ 
ment  for  the  sums  and  costs  aforesaid  can  be  lawfully  rendered 
against  the  defendant  sureties,  jointly  and  severally,  whereas 
the  appellants  contend  some  of  said  sureties  expressly  under- 
took and  bound  themselves  by  the  terms  of  said  bond  for  a 
penal  sum  less  than  the  amount  of  the  judgment.  In  other 
words,  the  question  to  be  determined  is,  whether  the  sureties  on 
said  bond  are  only  bound  severally  for  the  amounts  set  opposite 
their  respective  names  in  the  body  of  said  bond,  and  set  before 
their  respective  names  at  the  place  of  signing  the  same. 

Upon  the  subject  of  the  construction  of  instruments,  the  stat- 
ute of  this  State  (Comp.  Stats.  §  631,  Code  Civ.  Proc.)  provides 
as  follows:  ^'In  the  construction  of  a  statute,  the  intention  of 
the  legislature,  and  in  the  construction  of  an  instrument,  the 
intention  of  the  parties  is  to  be  pursued  if  possible;  and  when 
a  general  and  particular  provision  are  inconsistent,  the  latter  is 
paramount  to  the  former.  So  a  particular  intent  will  control 
a  general  one  that  is  inconsistent  with  it."  (§  336.)  "  When 
the  terms  of  an  agreement  have  been  intended  in  a  different 
sense  by  the  different  parties  to  it,  the  sense  is  to  prevail  against 
either  party  in  which  he  supposed  the  other  understood  it;  and 
when  different  constructions  of  a  provision  are  otherwise  equally 
proper,  that  is  to  be  taken  which  is  most  favorable  to  the  party 
in  whose  favor  the  provision  was  made."  Applying  these  rules 
of  construction  to  the  instrument  in  question  we  find  no  diffi- 
culty in  constructing  it. 

The  evident  intent  of  the  parties  who  executed  this  bond  is 
plain.  It  recites  in  the  body  thereof:  "That  we,  Edwin  G. 
Leiter,  as  principal,  and  D.  H.  Cohen,  Paul  Davis,  Charles 
Schlej=«ingcr,  Samuel  Lewis,  and  James  R.  Boyce,  Jr.,  as 
sureties,  are  held  and  firmly  bound  unto  the  city  of  Butte  in 
the   following  penal  sums,  to  wit,  the  said  principal  in  the 
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sum  of  five  thousand  dollars  ($5,000),  and  the  said  sureties  ia 
the  following  penal  sum  of  five  hundred  dollars  ($500),  the  said 
Paul  Davis  in  the  sum  of  five  hundred  dollars  (§500),  the  said 
Charles  Schlessinger  in  the  penal  sum  of  five  hundred  dollars 
($500),"  etc.    Now,  if  the  said  Paul  Davis  and  other  sureties 
who  recited  that  they  were  bound  in  the  sum  of  five  hundred 
dollars,  intended  to  be  bound   in  the  sum  of  five  thousand 
dollars  ($5,000),  why  did  they  make  these  particular  provisions 
that  they  were  bound  in  the  sum  of  five   hundred  dollars? 
Again,  at  the  place  where  these  sureties  sign  the  bond  is  written 
before  each  of  their  names  a  sum  like  the  one  expressed  afler 
their  names  re8|)ectively  in  the  body  thereof.     It  is  plaio  that 
each  intended  to  be  bound  in  the  sum  expressly  stated  for  each 
of  them,  as  distinguished  from  the  amount  that  the  principal  was 
bound  for.     So  far  there  ap[>ears  to  be  no  ambiguity  or  incon- 
sistency in  the  lai)<;nage  of  the  bond.     There  is  a  phrase,  how- 
ever, further  along  in  the  contents  of  the  bond  which  appears 
to  be  inconsistent  with  these  particular  limitations  and  several 
character  of  the  penal  sums  for  which  each  surety  undertook  to 
be  bound.     That  pliiase  is  as  follows :   "  For  the  payment  of 
-which  well  and  truly  to  be  made  we  bind  ourselves,  our  heirs 
representatives,  administrators,  and  assigns,  jointly  and  sever- 
ally, by  these  presents."     It  is  contended  by  respondent  that 
this  provision  binds  the  sureties  jointly  and  severally  for  the 
-whole  penal  sum  of  five  tiiousand  dollars.     This  is  certainly 
a  general  provision  in  the  bond,  and  is  inconsistent  with  the 
particular  provisions  which  go  before  it.     Apply  the  statutory 
rule  above  quoted  to  this  state  of  facts,  the  particular  provisions 
must  prevail  over  the  general. 

It  appears  from  the  complaint  that  the  plaintiff  understood 
the  liability  of  the  sureties  to  extend  to  the  amount  stated  in 
the  bond  as  the  penal  obligation  of  each  surety. 

The  seventh  j^aragraph  of  the  complaint  alleges:  "That  by 
reason  of  the  breach  aforesaid,  the  defendants  have  forfeited 
the  said  bond,  and  become  and  are  indebted  to  plaintitf  in  the 
respective  sums  set  after  their  names  in  said  bond."  We  tJiink 
this  instrument  sliould  be  construed  as  binding  the  sureties 
severally,  for  that  amount  expressly  stated  in  the  l)oud  as^ 
the  obligation  respectively  undertaken.     Ilcnce  the  judgmeut 
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against  any  snretj  should  not  exceed  the  amount  for  which  he 
bound  himself  in  case  of  a  breach  of  the  condition,  and  maj  be 
enforced  up  to  that  amount  against  each  surety  sued  until 
the  judgment  is  satisfied.  {Peopk  v.  EdwardSy  9  Cai.  286; 
Peopk  V.  LoffCj  25  Cal.  £i21 ;  People  v.  jBooney,  29  Cal.  643.; 
City  of  Lob  Angeles  v.  Melius,  69  Cal.  444;  Moss  v.  Wilwn^  40 
Cal.  159;  Bank  of  Brighton  v.  Smith,  12  Allen,  243;  90  Am. 
Dec.  144;  Neto  Hampshire  Bank  v.  WiOard,  10  N.  H.  210; 
Murfree  on  Official  Bonds,  |§  236,  237.) 

If  this  was  the  only  error  complained  of  by  appellants,  the 
judgment  in  the  court  below  should  be  modified  to  conform  to 
the  foregoing  conclusions,  but  there  Are  other  assignments  of 
error  which  demand  consideration. 

The  complaint  in  this  action  alleges:  ''That  while  the  siud 
X«eiter  was,  and  acted  as,  such  treasurer  and  assessor,  he  com- 
mitted a  breach  of  the  condition  of  said  bond  by  misappropri- 
ating, embezzling,  and  failing  to  account  for  moneys  collected 
hy  him  for  the  use  of  the  plaintiff,  and  by  otherwise  failing  to 
well,  truly,  or  faithfully  perform  his  official  duties  to  said 
office,  and  failing  to  pay  over  according  to  the  laws  and  ordi- 
nances the  money  which  came  to  his  hand*  as  treasurer  and 
assessor  as  aforesaid,  and  by  failing  to  render  a  just  and  true 
account  thereof;  and  more  particularly  by  embezzling  and  con- 
verting to  his  own  use,  and  failing  to  account  for  the  sum  of 
i^585,  collected  by  him  as  such  treasurer  and  assessor,  fi>r 
licenses  collected  at  various  times  from  divers  and  sundry  per* 
sons,  and  the  further  sum  of  $218.96  collected  by  him  as  sudi 
officer  for  taxes  collected  at  various  times  from  divers  persons.*' 

The  defendants  appeared,  and  by  answer  made  specific  denial 
of  all  the  allegations  of  the  complaint 

To  establish  the  allegations  of  the  complaint  the  plaintiff 
offered,  and  the  court  admitted  in  evidence,-  certain  books  pro- 
vided by  ordinance  of  said  city  pertaining  to  the  city  treasurer's 
office  kept  by  said  Leiter.  According  to  the  showing  on  the  &oe 
of  said  books  a  number  of  parties  appeared  to  be  indebted  to  the 
city  for  taxes  or  licenses,  but  upon  investigation  such  parties 
produced  a  receipt  from  said  Leiter,  or  other  competent  evidence 
showing  that  such  payments  had  been  made.  The  books,  on  the 
other  hand,  did  not  show  that  said  money  had  been  paid  over 
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or  accounted  for  to  the  city.  The  aggregate  of  the  various 
amounts  so  proved  is,  we  presume,  the  amount  of  the  judgment^ 
$652.09.  Having  made  such  showing,  the  plaintiff's  counsel 
offered,  and  the  court  received  in  evidence,  section  9  of  Ordinance 
'No.  5  of  said  citj,  which  provides,  aipong  other  things,  that, 
'Mt  shall  be  the  duty  of  the  city  assessor,  as  ex  officio  treasurer 
and  collector,  to  keep  n  true  account  of  all  moneys  received  by 
him,  stating  from  whom,  and  on  what  account  the  same  was 
received,  in  suitable  books  to  be  provided  by  the  city  council, 
and  kept  by  him  for  that  purpose.''  And  with  this  proof  the 
plaintiff  rested  its  case. 

The  defendants  then  offered  in  evidence  on  their  defense  seo- 
tion  8  of  said  Ordinance  No.  5,  which  was  admitted  by  the  court 
^without  objection,  and  which  provides,  among  other  things, 
that  the  city  treasurer  ^'shall  receive  one  sixth  of  all  moneys 
collected  by  him,  and  such  other  compensation  as  the  city  council 
may  allow."  The  defendants  further  offered,  and  the  court  re- 
ceived in  evidence  the  books  of  account  kept  by  said  treasurer, 
which  showed  the  amount  of  licenses  collected  and  turned  into 
the  city  treasury  by  said  Leiter  during  the  time  he  acted  a9 
treasurer,  and  during  the  time  the  said  defalcations  are  alleged 
to  have  occurred.  In  this  respect  the  books  showed  that  during 
said  period  the  sum  turned  into  the  treasury  was  $9,247.55. 
These  books  also  showed  that  said  treas^rer  had  received  only  tcQ 
t)er  cent,  or  one  tenth  of  said  collections  as  compensation,  whereas^ 
the  said  ordinance  allowed  him  one  sixth  thereof  or  sixteen  an4 
two  thirds  per  cent.  The  appellants  contend  that  this  additional 
allowance  which  would  be  due  to  said  treasurer  on  the  showing 
of  the  books  should  be  considered  by  the  jcourt  to  the  extent  of 
the  sum  it  amounted  to,  as  a  bar  to  recovery  against  the  defend- 
ant sureties  of  the  sum  proved  to  have  been  collected  and 
retained  by  said  Leiter.  We  are  of  opinion  that  this  ought  t^ 
have  been  so  considered.  The  defendants  had  denied  in  effect 
^hat  the  said  Leiter,  for  whom  they  were  sureties,  had  retained 
and  converted  to  his  own  use  moneys  belonging  to  the  city,  as 
alleged  in  the  complaint.  They  were  there  making  proof  upoQ 
their  side  of  the  issue  presented  by  such  allegations  and  denials. 
The  books  required  to  be  kept  were  properly  ijitroduced  to 
prove  facts  which  the  ordinance  required  to  be  recorded  in  them^ 
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and  these  entries  were  made  by  the  treasurer  against  his  interest. 
{Coleman  v.  Oommonw.  25  Gratt.  865;  23  Am.  Bep.  711.)  No 
evidence  was  introduced  in  rebuttal  of  the  showing  made  bj 
the  defendants. 

It  is  urged  by  counsel  for  plaintiff  that  the  defendants  shoald 
have  set  up  these  taxSts  in  their  answer,  in  order  to  avail  them- 
selves thereof  in  defense  on  the  trial^  and  is  suggested  by  counsel 
for  plaintiff  that  if  that  showing  was  allowed,  it  would  more 
than  counter-balance  the  whole  deficit  proved  by  plaintiff,  and 
defendants  would  be  entitled  to  a  balance  from  the  city ;  that 
the  only  way  defendants  can  avail  themselves  of  a  counter-claim 
is  to  set  it  up  by  answer  or  cross-complaint  We  do  not  agree 
with  that  proposition.  This  action  is  not  against  the  principal, 
but  is  brought  against  certain  sureties.  The  sureties  in  this 
action  are  not  entitled  to  a  counter-claim  or  set-off,  which  exists 
in  favor  of  the  principal  as  between  him  and  the  city.  But  the 
sureties  are  entitled  to  defend  against  the  main  all^ation  which 
involves  them  in  a  liability. 

These  defendants  are  entitled  to  prove  facts  which  would  bar 
a  recovery  against  them  on  an  issue  raised  by  the  allegations  of 
the  complaint,  and  a  specific  denial  of  such  allegations  by  answer. 
The  principal,  Leiter,  if  a  party  defendant  to  this  action,  oould 
likewise  make  the  same  showing  on  a  simple  denial  of  the  alle- 
gations of  the  complaint  to  bar  a  recovery.  If  he  was  shown 
to  be  entitled  to  a  certain  portion  of  the  moneys  collected,  and 
this  amount  was  proved,  or  the  facts  from  which  the  mathe- 
matical deduction  can  be  made  with  certainty,  and  this  amount 
exceeded  what  he  was  charged  with  having  retained,  then  this 
showing  would  be  a  bar  to  recover  from  him  or  his  snreties. 
Surely,  what  would  be  allowed  to  the  principal  in  an  accounting 
with  the  city,  a  fortiori,  should  be  considered  when  proved  on 
behalf  of  the  sureties  in  an  action  for  a  breach  of  the  covenants 
of  the  bond. 

The  judgment  is  reversed,  and  the  case  remanded  to  the  trial 
court,  to  enter  a  judgment  in  conformity  with  the  conclusions 
herein  expressed. 

» 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 
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STATE,  Respondent,  v.  KINO,  Appellant.  1 1?    aaj 

OxiKD  Jvst^ Organization^  Challenge  to  pancL^lu  the  case  at  bar  tlie  Judge  of 
the  district  in  which  the  defendant  was  tried  ordered  a  grand  jury  to  be  sum- 
moned«  and  afterwards  directed  that  the  venire  be  retamed,  and  the  persons 
who  had  been  served,  notified  that  their  services  would  not  be  wanted.  The 
■herilTs  return  showed  that  all  the  persons  drawn  to  act  as  grand  jurors  had 
been  served.  Upon  the  meeting  of  the  court  it  was  ordered  as  fol!o«ni:  **It 
appearing  that  no  grand  Jurors  have  been  summoned  and  that  a  grand  Jury  is 
wanted:  Ordered,  that  the  Judge  and  cUrk  of  this  court  do  forthwith  prepare  a 
list  of  twenty  persons  competent  to  serve  as  grand  Jurorn,  who  shall  be  sum- 
moned by  the  sheriff  to  be  and  appear  before  said  court  on  the  ninth  day  of 
January,  1890,  at  ten  o'clock,  a.  m."  The  persous  summoned  under  the  latter 
order  were  selected  to  serve.  A  challenge  intei^xised  by  the  defendant  to  the 
panel,  for  the  reason  tliat  the  same  was  not  drawn  in  accordance  with  the^e*- 
■ential  provisifms  of  the  law  of  Montana,  was  overruled.  Seld,  tliat  under  sec- 
tion 14 of  an  act  relating  to  Jnrors,  approved  March  14, 1889,  making  it  lawful  for 
the  judge  of  the  District  Court  and  the  clerk  of  the  court  to  prepare  a  list  of  names 
of  persona  to  be  summoned  as  grand  jurors,  when  from  any  cause  during  the 
term  of  a  court  a  grand  jury  is  wanted,  and  under  section  8,  article  iiL  of  the 
Constitution,  declai-ing  that  a  grand  jury  shall  only  be  drawn  and  summoned 
when  the  district  judge  shall  in  his  discretion  consider  it  nectSKary  and  shall  • 
•o  order,  the  grand  }nrj  wao  legally  organized,  though  the  order  did  not  show 
the  necessity  tlierefor,  and  though  it  coimisted  of  seven  perr«»ns.  Hfld,  aluo, 
that  tlie  prosecution  of  the  defendant  by  indictment  and  not  by  imformation 
was  proper.     (Case  of  Stite  v.  Ah  Jim,  untf,  p.  167,  affirmed.) 

IXDXOTHEirr — TusoofftfnstK — ^ccvaso}*^.  —  An  indictmeut  which  charged  the  appel- 
lant with  murder  in  the  first  degree  snd  another  person  with  being  an  aider 
and  abettor  is  not  demuniible  as  chanring  two  offemtes,  as  imder  the  laws  of  this 
State  an  accessory  may  Im  charged,  tried,  and  con  vie  led  in  the  same  manner  as 
if  he  were  principal. 

SvxpKvcx —  li(<9  gi'^iat— Proof  oftfirtuU,  —  The  testimony  of  a  witness  who  heard 
the  defendant  say  to  hi»  accessory,  a  few  moments  before  the  shooting,  that  he 

would  **kill  the  son  of  —  "  is  part  of  the  res  geaUe  and  admiMMible, 

though  the  threat  did  not  disclose  the  name  of  any  person,  it  being  established 
by  the  evidence  that  the  perMon  so  threatened  was  the  deceased. 

InntucnoM — BeaeonalAe  doubt. — An  instruction,  defining  a  reasonable  doubt, 
wfaioh  uaea  the  phrases,  **  in  their  own  most  important  concerns  or  affiiini  of 
ttfo,"  and  **in  the  graver  and  more  important  aifiun  of  life,"  is  not  ecroueona 
as  oonflictiDg. 

Appeal  from  Flfih  Judicial  District,  J^erson  CburUy. 

The  defendant  was  tried  before  Galbratth,  J. 
George  D.  Oreene,  and  W.  L.  Hay,  for  Appellant. 

The  court  erred  in  overruling  the  defendant's  challenge  to 
the  panel  of  the  grand  jury.  (Laws  of  16th  Legislative  As- 
sembly, p.  166;  §§  4;  14;  Comp.  Laws,  p.  427,  §  119;  p. 
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428,  §  129;  McQuOUn  v.  State  of  MMmippi,  8  Smedes  A  M. 
697.)    The  court  cannot  at  his  will  didcharge  a  grand  jury 
regularly  drawn.     (State  v.  BovmaUy  73  Iowa,  110;  Judge  v. 
Staie,  8  Ga.  173;  Moeeeau  v.  Veeder,  2  Or.  113;  State  y.  JacoU, 
6  Tex.  99 ;  (/Brynea  v.  State,  61  Ala.  25.)     The  judge  and  clerk 
alone  should  have  selected  the  grand  jury.    (Laws  of  1 6th  Li^;i»- 
lative  Assembly,  p.  166,  §  14.)     The  order  of  the  court  directing 
the  selection  of  a  grand  jury  should  show  the  necessity  therefor. 
(Const.  §  8,  Declaration  of  Rights.)    The  defendant  had  the 
right  to  have  the  panel  of  the  grand  jury  challenged  by  him 
under  the  direction  of  the  court,  and  not  seven  of  them  ooly, 
to  inquire  into  the  charge  against  him.     (Comp.  Stats,  p.  428, 
§  121.)     It  is  admitted  that  tlie  defendant  was  duly  committed 
by  an  examining  magistrate,  and  in  such  cases  a  prosecutioa 
canpot  be  had  by  indictment  under  the  constitution  of  this  State. 
(Declaration  of  Rights,  §  8 ;  Enabling  Act,  §  24.)    The  indict- 
ment was  found  by  an  illegal  jury  in  this:   A  grand  jury  was 
drawn  by  the  jury  commissioners  and  discharged  by  the  conrt 
without  cause  after  nine  of  them   had   been    summoned   by 
the  sheriff  in  accordance  with  law.     Another  grand  jur7  was 
drawn  under  an  order  of  the  court  by  the  judge  and  clerk 
thereof,  which  last-mentioned  grand  jury  found  the  indictment 
under  which  the  defendant   was   tried   and   convicted.     Said 
indictment  was  therefore  void.     {SUite  v.   Bmoman^  73  Iowa, 
110,  and  cases  cited  eupra,)    The  court  erred  in  overruling  the 
defendant's  demurrer  because  two  se[)arate  offenses  are  cliarged 
against  different  individuals  in  the  same  indictment.     (Comp. 
Laws,  p.  443,  §  212.)     L.  T.  Moffatt  and  Henry  Guthrie  wei« 
not  competent  trial  jurors.     (United  State  v.  Uphamy  2  Mont 
170.)    The  testimony  of  John  Harrington  was  incompetent  and 
immaterial  and  tendered  to  prejudice  the  minds  of  the  joiy. 
Instruction  No.  16  conflicts  in  its  definition  of  the  tern^  *' rea- 
sonable doubt,"  and  tended  to  confuse  the  minds  of  the  jury 
as  to  the  correct  meaning  of  that  term.     (Hayne  on  New  Trial 
and  Appeal,  §  123,  and  cases  cited;  People  v.  Messergrmth^  57 
Cal.  575;  Chicago  etc.  E.  R.  Oo.  v.  Payne,  49  111.  499.) 

Henri  J.  HaeheU,  Attorney-General,  and  if.  jET.  Parker, 

County  Attorney,  for  the  State,  Respondent. 
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Appellant's  first  point  is  not  well  taken.    So  mach  of  section 
8  of  the  bill  of  rights,  which  provides  for  the  prosecution  of 
criminal  actions  in  the  District  Court  by  information,  is  not  self- 
executing.    {State  V.  Ah  Jim^  ante,  p.  167.)    To  sustain  the  chal- 
lenge interposed  hy  defendant  on  this  ground  would  necessitate' 
declaring  the  entire  section  of  the  bill  of  rights  self-executing. 
This  would  be  in  contravention  to  the  ruling  of  this  court  in 
the  case  last  cited,  as  well  as  the  cases  of  Kring  v.  Missouri^  107 
IT.  S.  221;  PeopUy.  Tiadale,  57  Cal.  104;  In  re  Pdiy,  22  Kan. 
477.     The  second  ground  of  challenge  is  not  tenable  for  the 
reasons:  (1)  The  challenge  does  not  sjiecify  wherein  the  draw- 
ing did  not  comply  with  the  requirements  of  the  law  of  this 
State.     (2)  It  is  within  the  discretion  of  the  court,  if  the  grand 
jury  impaneled  is  not  com{>eteut  as  such,  to  investigate  the 
charge  against  any  person  held  to  answer  for  an  offense,  by  an 
cfrder,  to  be  entered  in  its  minutes,  to  direct  the  clerk  of  the 
court  to  issue  a  venire  to  the  sheriff  commanding  him  to  sum- 
mon another  grand  jury.     (3)  Where  the  grand  jurors  have 
been  summoned,  and  by  the  court  excused  or  discharged,  it  shall 
be  lawful  for  the  judge  of  the  District  Court,  and  for  the  clerk 
of  the  court  or  his  deputy,  under  the  direction  of  the  judge,  to 
prepare  a  list  of  the  names  of  a  sufficient  number  of  persons 
competent  to  serve  as  grand  jurors,  who  shall  l)e  summoned  by 
th'e  sheriff'  to  attend  at  such  time  as  the  court  may  direct.     The 
fourth  point  made  by  appellant  involves  a  constitutional  ques- 
tion, which  has  been  passed  upon  by  this  court  in  the  case  of 
Stole  V.  Ah  Jim,  and  adversely  to  the  defendant.     It  raises  the 
qaestion  of  procedure,  and  further,  that  the  rule  of  procedure  in 
force  at  the  time  shall  not  be  altered  so  as  to  affec;t  the  party 
charged.     The  converse  of  this  proposition  is  that  there  is  no 
such  thing  as  a  vested  right  to  a  particular  remedy.     {Sliarp  v* 
Cbn^a  Ooeta  Comdy,  34  Cal.  284 ;  People,  v.  Moiiimei*,  46  Cal. 
118;  People  v.  Oampbdl,  59  Cal.  243;  Spn^gfidd  v.  Hampden 
Commrs.  6  Pick.  508;  Cooley  on  Constitutional  Limitations. 
[4th  ed.],  p.  331.)    We  do  not  consider  that  the  first  and  second ' 
points  raised  by  the  demurrer  are  well  taken,  for  the  reason  that* 
the  demurrer  must  distinctly  specify  the  grounds  of  the  objec* 
tion  to  the  indictment.     It  must  point  out  wherein  more  than 
one  offense  has  been  charged.     It  must  distinctly  specify  what 
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two  persons  have  been  charged,  and  the  offense  each  is  charged 
with.  The  law  makes  the  accessory  before  the  fact  the  same  as 
the  principal,  therefore  the  indictment  shall  chai^  bat  one 
offense;  but  it  may  set  forth  such  offense  in  different  counts, 
(§  188,  p.  438,  Comp.  Stats.)  The  giving  of  instruction  16  by 
the  court  is  claimed  as  error  in  this,  that  the  same  is  not  law 
and  is  misleading.  That  the  same  is  law,  see  Sackett  on 
Instructions  to  Juries,  p.  481,  §§  1,  2,  4;  3  Greeuleaf  on  Evi- 
dence (13th  ed.),  §  29,  and  note;  Oommonw^  v.  Webder,  5  Cosh. 
320;  Miller  v.  PeapU,  39  111.  464, 

Blake,  C.  J. — The  defendant  was  found  guilty  of  the  crime 
of  murder  in  the  first  degree,  and  this  appeal  has  been  taken 
from  the  order  of  the  court  below  in  overruling  the  motion  tor 
a  new  trial.  The  ap|>ellant  and  George  Peters  were  indicted 
January  14,  1890,  by  a  grand  jury,  consisting  of  seven  persons, 
and  separate  trials  were  demanded  and  allowed.  The  alleged 
offense  was  committed  November  29,  1889,  in  the  county  of 
Jefferson. 

The  first  error  that  is  &«signed  appears  in  different  motions^ 
and  relates  to  the  organization  of  the  grand  jury  that  returned 
the  indictment  The  following  order  was  made  at  chambeis 
November  26,  1889,  by  the  judge  of  the  judicial  district:  — 

"  Ordered,  that  out  of  the  twenty  persons  whose  names  are 
contained  in  the  proper  envelope,  labeled  as  follows,  to  wit^ 
f grand  jurors'  for  the  next  regular  term  of  the  District  Court 
of  Jefferson  County,  the  names  of  nine  of  said  persons  be  drawn 
by  the  clerk  of  said  court,  or  his  proper  deputy,  and  of  the  judge 
of  said  court  if  he  be  there  present,  in  the  presence  of  the  sheriff, 
or  his  proper  deputy,  to  be  summoned  as  grand  jurors,  to  serve  < 

at  the  next  regular  term  of  said  court,  which  commences  on  the 
first  Monday  in  January,  A.  D.  1890,  and  that  a  proper  venire 
do  issue  for  said  nine  persous,  returnable  on  the  first  day  of  said 
term,  at  ten  o'clock,  a.  m.  See  I^aws  of  Montana,  Sixteenth 
Session,  pages  166  and  167,  and  especially  sections  4  and  7,  and 
in  so  far  as  possible  conform  with  the  provisions  thereof.  In 
re."  This  order  was  complied  with,  and  the  venire  containing 
the  names  of  the  above  described  nine  persons  was  issued  to  the 
sheriff  November  30,  1889.    The  judge  of  the  District  Court 


1890.]  State  9.  Kn^a.  449 

instracted  the  clerk  by  a  letter  which  was  received  December  15, 
1889,  to  '^ advise '^  the  officer  that  he  had  ^'concluded  to  dispeuse 
with  the  use  of  a  grand  jary  at  the  January  prox.  term/'  and  ' 
to  return  this  venire;  and  also  to  notify  the  persons  who  had 
been  summoned  that  their  services  would  not  be  wanted.  The 
clerk  acted  accordingly.  Tlie  sheriff  made  his  return  on  the 
venire  January  1,  1890,  showing  that  all  of  the»e  persons  had 
been  personally  served  to  appear  and  act  as  grand  jurors.  The 
following  order  was  made  by  the  court  January  7,  1890:  '^It 
appearing  that  no  grand  jurors  have  been  summoned  and  that  ' 
a  grand  jury  is  wanted :  Ordered,  that  the  judge  and  clerk  of 
this  court  do  forthwith  prepare  a  list  of  twenty  persons  compe- 
tent to  serve  as  grand  jurors,  who  shall  be  summoned  by  the 
sheriff  to  be  and  appear  before  said  court  on  the  ninth  day  of 
January,  1890,  at  ten  o'clock,  a.  m."  In  conformity  therewith, 
these  persons  were  selected  to  serve  as  grand  jurors,  and  in  open 
court,  the  defendant  was  notified  of  his  rights  of  challenge  before 
they  were  sworn.  A  challenge  was  then  interposed  to  the  panel 
'^  for  the  reason  that  the  same  was  not  drawn  in  accordance  with 
the  essential  provisions  of  the  laws  of  Montana."  The  particu- 
lars will  be  commented  on  hereafler.  This  challenge  was  over- 
ruled, and  thereupon  the  clerk,  by  order  of  the  court,  selected 
by  lot  from  this  list  of  twenty  a  grand  jury  composed  of  seven 
persons,  who  were  duly  sworn  and  charged.  The  foregoing 
indictment  was  presented  January  14, 1890. 

The  challenge  to  the  panel  is  based  upon  the  provisions  of  the 
Criminal  Practice  Act,  Compiled  Statutes,  third  division,  sec- 
tion 119.  The  appellant  contends  that  the  persons  who  were 
summoned  to  serve  as  grand  jurors  under  the  order  made 
November  25, 1889,  were  discharged  without  lawful  authority, 
and  that  the  proceedings  by  virtue  of  the  order  made  January 
7, 1890,  were  void.  The  act  relating  to  juries,  approved  March 
14, 1889,  should  be  faithfully  executed  so  that  the  names  of  the 
persons  who  may  become  grand  or  trial  jurors  shall  be  always 
selected  by  the  commissioners  who  are  designated.  But  circum- 
stances may  arise  which  will  render  its  requirements  nugatory, 
and  the  transcript  shows  that  this  event  occurred.  The  statute, 
however,  provides  directly  for  this  contingency  in  these  terms : — ' 

''When,  foir  any  cause  on  the  meeting  of,  or  during  the  term 
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of  a  court,  a  grand  jary  is  wanted,  or  there  is  not  a  sufficient 
number  of  grand  jurors  present,  or  those  summoned  have  been 
excused  or  discharged,  it  shall  be  lawful  for  the  judge  of  the 
District  Court,  and  for  the  clerk  of  the  court,  or  his  deputy 
under  the  direction  of  the  judge,  to  prepare  a  list  of  the  names 
of  a  sufficient  number  of  persons  competent  to  serve  as  grand 
jurors,  who  shall  be  summoned  by  the  sheriff  to  attend  at  such 
time  as  the  court  may  direct."    (§  14.) 

The  constitution  declares  that  **  a  grand  jury  shall  only  be 
drawn  and  summoned  when  the  district  judge  shall,  in  his  dis- 
cretion, consider  it  necessary  and  shall  so  order."  (Art.  iii.  §  8.) 
It  is  claimed  that  the  order  complained  of  should  show  the 
necessity  therefor.  While  the  clause  is  sdf-executing,  and  the 
language  of  the  statute  has  been  followed  in  stating  that  it 
appears  that  a  grand  jury  is  wanted,  it  is  evident  and  will  be 
presumed  that  the  judge  considered  his  action  necessary. 

It  is  maintained  by  the  appellant  that  the  grand  jury  should 
have  consisted  of  sixteen  persons;  that  the  statute  requiring  the 
foreman  to  indorse  indictments  does  not  contemplate  a  body  of 
any  other  number;  and  that  the  prosecution  should  have  been  by 
information.  We  have  placed  these  matters  together,  because 
they  have  received  due  consideratian  in  the  case  of  State  v.  Ah 
Jim,  ante,  p  167.  These  constitutional  questions  were  therein 
examined  and  determined  adversely  to  the  position  of  the  appel- 
lant, and  we  affirm  its  conclusions.  The  indictment  was  found 
by  a  legal  grand  jury,  and  the  challenge  to  the  panel  and  the 
motion  to  quash  the  indictment  were  pro]K*rly  overruled. 

A  demurrer  to  the  indictment  was  submitted  uion  the  ground 
that  two  offenses  are  charged,  one  against  the  appellant  for 
murder  in  the  first  degree,  and  the  other  against  Peters  for  being 
an  aider  and  abettor.  The  statute  has  abolished  the  refined  dis- 
tinctions which  formerly  prevailed  in  this  r^^rd,  and  provides 
as  follows :  '^  Any  person  who  counsels,  aids,  or  abets  in  the  com- 
mission of  any  offense,  may  be  charged,  tried,  and  convicted,  in 
the  same  manner  as  if  he  were  a  principal."  (Comp.  Stats, 
third  div.  §  176.)  In  People  v.  JDamdsan,  5  Cal.  134,  the 
Supreme  Court  interpreted  a  similar  law  and  said :  ''  The  indict- 
ment, in  charging  Davidsion  and  Kennedy  with  an  assault  with 
an  intent  to  commit  murder,  and  afterwards  Kennedj  with 
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being  an  accessory^  charges  bat  one  offense.  •  •  •  •  It  is  not 
error  to  charge  the  defendant  as  principal  and  accessory  in  the 
same  indictment.'' 

It  is  argaed  that  the  testimony  of  John  Harrington  ^'was 
incompetent  and  immaterial,  and  tended  to  prejudice  the  minds 
of  the  jury.''  This  was  in  substance  that  he  was  standing  by 
the  door  at  the  head  of  the  stairs,  and  heard  the  defendant  say 
when  going  out  of  the  door  that  he  would  kill  the  son  of  -— 

.     "  King  was  talking  to  Peters.     He  did  not  say  who 

he  would  kill."  It  is  uncontradicted  that  there  was  a  difficulty 
between  the  accused  parties  and  the  deceased  in  the  hall  spoken 
of  by  the  witness,  where  there  was  a  dance,  and  that  they  passed 
down  the  stairs  a  few  moments  before  the  fatal  shot  was  fired 
by  the  appellant.  James  Higgins  testified  that  he  '^saw  King 
and  Peters  there  at  the  foot  of  the  stairs  ....  and  I  heard 

Thomas  King  say  ^  smash  the  son  of when  he  comes 

down  the  stairs.'  He  made  this  remark  to  George  Peters,  and 
he  did  not  say  the  name  of  any  party  or  person."  We  are  satis- 
fied, afler  the  reading  of  the  evidence,  that  the  testimony  of  the 
witness,  Harrington,  was  a  part  of  the  res  gestcBy  and  should 
therefore  be  considered  by  the  jury  in  its  relations  to  the  entire 
transaction.  The  bare  fact  that  the  threats  thus  uttered  did 
not  disclose  the  name  of  any  party  did  not  make  them  imma- 
terial or  irrelevant.  The  evidence  in  the  transcript  establishes 
beyond  a  reasonable  doubt  that  the  person  so  threatened  was  the 
deceased. 

An  examination  of  the  record  shows  that  every  issue  in  the 
case  was  thoughtfully  covered  by  the  court  in  twenty-nine 
instructions.  They  follow  the  sections  of  the  statute,  which^ 
with  some  modifications  and  explanations  that  should  be  ad- 
justed to  the  exceptional  facts  of  each  controversy,  embody  the 
law  which  is  applicable.  No  requests  were  made  by  the  appel- 
lant for  further  instructions,  and  he  now  attacks  with  authorities 
that  which  defines  a  reasonable  doubt,  and  the  sole  criticism  is 
that  it  embraces  conflicting  phrases.  It  is  claimed  that  the  ex- 
pression, ''in  their  own  most  important  oonoerns  or  affairs  of 
life"  contradicts  the  words,  ''in  the  graver  and  more  important 
affairs  of  life."  Viewing  the  whole  paragraph,  there  is  no  dif- 
ference in  the  meaning  of  both  clauses,  and  the  rule  that  con- 
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fliotiog  in^trucUoDS  are  erroneous  has  no  bearing  upon  the 
proposition. 

We  conclude  that  the  appellant  has  had  a  l^al  trial,  and  that 
the  verdict  is  founded  upon  the  law  and.  the  evidence. 

It  is  therefore  ordered  that  the  judgment  be  affirmed,  and  that 
the  same  be  carried  into  effect  as  entered  in  the  court  below. 

Habwood,  J.,  and  De  Witt,  J.,  concur. 
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O'DONNELL,  Appellant,  v.  GLENN,  Respondent. 

Mum  AMD  MivXBAL  Lands  —  Locotum  notice — V€r\jU)ation.  ~  A  locaiioD  notioe  of  » 
mining  olaim  it  fatally  defecdye  whioh  fails  to  state  nnder  oath  the  date  of  th^ 
location.    (Caae  of  (yihnneU  y.  GUnn,  8  Mont  2A8,  aArmed.) 

Majxmb — OommunUi  tn^or  facU  jus  —  j^plioation,  —  In  the  application  of  iSbB 
maxim  oornmunis  error  facU  Jum  the  exiatenoe  and  eflbct  o(  the  common  erroc 
is  a  question  of  law  for  the  conrt,  and  not  a  question  of  fact  for  the  Jury. 

Mnon  AiiD  MmRAL  hAVM —Ver\fiottion  of  looaiion  notice — ComnMniB  emr 
faeit  jus, — Where  it  appeared  that  a  partioalar  form  of  yerification  to  notices 
of  looatlom  of  mining  claims  had  heen  used  in  a  oonn^  in  the  Territory  in  not 
to  exceed  thirty-three  per  cent  of  the  notices  of  location,  extending  ow  a 
period  of  three  years,  and  which  form  was  not  in  compliance  with  law,  the 
maxim  communis  error  fadt  jus  does  not  apply,  and  it  it  error  to  instruct  the 
Jury  that  "the  failare  or  omisidon  to  give  the  date  of  the  looation  in  the  v«riJle^ 
tion  did  not  render  the  location  invalid  (the  error  or  omission  haring  been  om 
of  ft«qoent  occarrenoe  at  the  time)." 

OoMMinffiB  Ebsor  fAcrr  Jxm.  ^The  court  laid  down  the  foUowing  principles  govern- 
ing  the  application  of  the  maxim  communis  error  facitjus,  snbjlect  to  the  qoali* 
fication  that  in  every  case  soipe  of  them  are  applied,  while  in  some  caaee  soma 
of  them  may  be  disregarded,  each  csee  depending  upon  its  own  fiusts,  and  hold- 
ing that  the  facts  in  the  case  at  bar  were  almost  wbollj  in  conflict  with  aU  of  snoh 
principles :  (1 )  The  common  error  must  be  one  having  some  Judicial  or  profes- 
sional recognition,  approved  or  tolerated  by  dedsions  of  Judges  or  opinions  of 
lawyeirs.  Or  to  put  the  rule  lees  pneitlvely,  such  Judieial  or  professional  reoogni* 
tion  adds  to  the  law-making  force  of  the  common  error.  We  further  qualify  tbs 
rule  in  this,  that  common  error  may  posHibly  have  the  law-making  power,  when 
supported  by  lay  opinion  only,  provided  that  other  rules  may  be  forcibly 
applied*  (2)  Courts  wiU  not  likely  or  inconsiderately  allow  a  common  error 
to  subvert  a  rule  of  law,  or  abroi^te  a  positive  statute,  (8}  The  error  must  be 
a  universal  or  very  general  one.  The  nearer  uniyersal,  the  more  forcibly  wiU  it 
address  itself  as  a  law-maker  to  the  approval  of  oonrts<  (4)  The  aoquieeosnce 
in  the  common  error  hse  inTolved,  or  there  depends  upon  it,  large  property 
interests.  (5)  The  error  must  be  one  that  the  people  have  relied  and  acted 
upon,  and  have  fixed  their  rights  and  positioBB  thereby.  (6)  ^e  longer  the 
error  has  existed  the  greater  force  it  has.  (7)  The  error  must  be  clearly 
proved.  (8)  The  error  most  be  one  in  the  obeerving,  construing,  or  interprei' 
ing  law,  and  not  an  error  in  directly  disobeying  and  abrogating  that  which  is 
law. 
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Appeal  from  Seeond  Judicial  District,  Silver  Bow  County. 

The  cause  was  tried  before  De  Wolfe^  J. 

Statement  of  &cts,  prepared  bj  the  judge  who  delivered  the 
opinion. 

This  action  is  the  ordinary  one  between  claimants  of  quartz 
mining  ground^  brought  to  determine  the  right  of  possession 
and  the  right  to  proceed  in  the  United  States  land  office  to 
obtain  a  patent  to  the  premises. 

The  plaintiff  founds  his  rights  upon  a  location  of  a  claim 
called  the  Flapjack;  defendants  upon  their  Argonaut  Claim. 
The  respective  locations  are  in  geographical  conflict. 

The  validity  of  the  Argonaut  location  notice  was  contested 
upon  the  trial.  The  notice  and  verification  thereto  is  as 
follows: — 

^'Kotioe  is  nereby  given  that  the  undersigned,  having  com- 
plied with  the  requirements  of  chapter  6  of  title  32  of  the 
Revised  Statutes  of  the  United  States,  and  the  local  laws,  rules, 
and  regulations  and  customs  of  miners,  have  located  1500  linear 

feet  on  the  Argonaut  lode  ( acres  plain  mining  ground), 

situated  in  Summit  Valley  Mining  District,  Deer  Lodge  County, 
Territory  of  Montana,  and  being  more  particularly  described  as 
follows,  to  wit :  B^inning  at  a  stake  at  the  southeast  corner,  and 
running  west  1500  feet,  theuce  north  600  feet,  thence  east  1500 
feet^  thence  south  600  feet  to  place  of  beginning.  Said  lode  is 
bounded  on  the  south  by  the  Silversmith,  and  southwest  by  the 
Goldsmith,  and  on  the  east  by  what  is  known  as  the  Rooney 
lode.  Above  lode  runs  900  feet  easterly  and  600  feet  westerly 
from  discovery  shafl,  and  300  feet  on  each  side. 
"Located  Dec'r  22,  1880. 

Attest:  "John  H.  Glenn, 

"John  Haix, 
"John  B.  Cameron. 

"Territory  op  Montana,  1 
County  of  Deer  Lodoe.  j    * 

"J.  B.  Cameron,  first  being  duly  sworn  according  to  law, 

deposes  and  says:  That  we  are  citizens  of  the  United  States, 

and  are  the  locators  of  the  following  described  mining  premises; 
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that  the  description  therein  contained,  as  beginning  at  a  stake  at 
the  southeast  corner,  running  west  1500  feet,  thence  north  600 
feet,  tlienoe  east  1500  feet,  thence  south  600  feet,  to  the  place 
of  beginning,  is  true;  and  that  the  locators,  whose  names  are 
subscribed  thereto,  are  bona  fide  residents  of  Montana  Territorj* 

"John  B.  Cameron. 

"Subscribed  and  sworn  to  before  me  this  twenty-fourth  day 
of  December,  1880.  A.  H.  Barret,  Notary  Public, 

"Filed  for  record  Dec'r  27,  1880,  at  11:30  o'clock,  A.  M. 

"  Jas.  S.  Mo  Andrews,  County  Recorder." 

This  case  was  before  this  court  at  the  July  term,  1888,  and 
the  location  notice  above  recited  was  then  held  to  be  fatally 
defective  by  reason  of  the  veridcatiou  omitting  to  state  the  date 
of  the  hxiation.     (8  Mont.  248.) 

On  the  new  trial  granted  by  this  court,  from  which  trial  this 
appeal  is  now  prosecuted,  the  District  Court  admitted  this  notice 
in  evidence,  upon  testimony  and  a  theory  that  were  not  before 
this  court  at  the  hearing,  July,  1888.  Defendants  introduced 
testimony  for  the  purjwse  of  showing  that  large  numbers  of 
mining  location  notices,  with  verifications  of  the  sort  annexed 
to  the  above,  were  used  and  recorded  in  the  county  about  the 
time  this  notice  was  filed;  and  urged  that  the  fault  of  the  veri- 
fication was  common  among  the  people  at  that  period,  and  that 
large  proj^erty  interests  were  involved  in  the  construction  of  the 
verification,  and  invoked  the  maxim,  communis  error  faeii  jus. 
The  evidence  introduced  for  this  purpose,  from  the  records  of 
Deer  Lodge  County  in  which  the  location  was  made,  was  as 
follows:  — 

At  about  the  time  of  the  filing  of  the  location  notice  in  ques- 
tion, it  seems  that  three  forms  of  verification  were  in  use  in  Deer 
Lodge  County.  For  the  sake  of  definition  counsel  call  them 
the  old  form,  the  correct  form,  and  the  Glenn  form,  the  latter 
being  the  form  used  in  the  notice  above  recited. 

In  the  year  1878,  seventy-five  per  cent  of  the  notices  recorded 
in  the  county  were  in  the  correct  form,  with  twenty-five  par 
cent  divided  between  the  old  form  and  the  Glenn;  the  latter 
being,  therefore,  some  fraction  of  twenty-five  per  cent  not  stated. 
Jn  February,  1879,  46  out  of  a  total  of  50  were  in  the  old  and 
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Glenii  forms.  In  March  there  were  25  Glenn  against  35  of 
the  two  others.  In  April  one  half  were  Glenn  and  old  forms. 
In  the  two  years,  1879  and  1880,  tliere  were  914  locations, 
of  which  283  were  Glenn,  97  old,  and  534  correct  form.  The 
Glenn  and  old  together  form  forty-two  per  cent  of  the  whole. 
The  Glenn  alone  is  thirty-one  per  cent  of  the  whole.  Leaving 
out  of  consideration  the  old  form,  and  computing  the  Glenn  and 
correct  form,  the  Glenn  is  thirty-three  per  cent  of  the  total. 
From  and  after  Marcli,  1880,  the  use  of  the  Glenn  form  steadily 
and  rapidly  decreased.  In  March  the  Glenn  form  was  27  out 
of  a  total  of  60;  in  April,  22  out  of  100;  May,  11  out  of  65; 
June,  7  out  of  40;  July,  2  out  of  30 ;  August,  1  out  of  45 ;  Sep- 
tember, 2  out  of  35;  October,  2  out  of  25;  November,  none. 
December  22d,  we  meet  tlie  notice  in  controversy,  and  with  that 
the  use  of  the  form  di8ap|>ear8  from  the  records.  For  six  months 
preceding  the  date  of  tiie  record  of  the  Argonaut  location,  the 
objectionable  form  was  used  14  times  in  190  location  notices. 

This  analysis  is  taken  from  the  brief  of  appellant,  and  was 
admitted  by  respondent  to  be  correct.  The  District  Court  ad- 
mittel  the  evidence,  and  upon  the  subject  gave  the  following 
instruction :  '^The  burden  of  proof  is  on  the  defendants  to  show 
that  the  Argonaut  was  a  valid  location;  and  that  in  making  the 
same  they  complied  with  all  that  the  law  requires  to  make  a 
valid  location,  as  defined  to  you  above  [referring  to  preceding 
instructions];  and  that  such  location  included  within  its  bound- 
aries the  ground  in  controversy.  If  the  jury  believe,  from  the 
evidence,  that  the  defendants,  or  their  predecessors  in  interest, 
prior  to  the  location  made  by  plaintiff,  located  the  premises  in 
controversy  as  the  Argonaut  Claim,  and  in  the  affidavit  of  the 
location  failed  to  state  the  date  of  said  location,  and  to  verify  the 
same,  but  said  Argonaut  Claim  was  in  all  other  respects  located 
and  recorded  as  required  by  law,  the  court  instructs  you  that 
the  failure  or  omission  to  give  the  date  of  the  location  in  the 
verification  did  not  render  the  location  invalid  (the  error  or 
omission  having  been  one  of  frequent  or  common  occurrence 
at  the  time);  and  if  the  jury  believe  that  the  location  of  the 
Argonaut  was,  in  all  other  respects,  regular,  and  such  as  the  law 
requires,  their  verdict  should  be  for  the  defendants  for  the  po^ 
session  of  the  premises  in  controversy." 
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The  verdict  and  judgment  were  for  the  defendants.  Plaintiff 
appeals  from  the  judgment.  Among  his  exceptions  saved  is  Lis 
objection  to  the  admission  of  the  above  testimony  as  to  the 
alleged  common  error^  and  the  construction  of  the  court  in  the 
foregoing  instruction,  that  the  alleged  error  was  a  common  one 
at  the  time,  and  as  such  common  error  made  the  location  notice 
of  the  Argonaut  good  for  the  purposes  of  the  action,  notwith- 
standing that  the  location  notice  was  intrinsicallv  fiitallj  defect- 
ive, as  held  in  8  Mont.  248,  cited  above.  Respondent  still 
insists,  upon  this  hearing,  that  the  location  notice  and  verifica- 
tion were  good,  notwithstanding  the  decision  of  this  court  in 
the  former  appeal.  This  position  is  taken,  as  counsel  inform 
the  court,  that  they  may  preserve  their  point,  in  case  an  appeal 
should  lie  from  the  present  decision  of  this  court. 

William  ScaHoUf  for  Appellant. 

A  common  error,  or  a  usage  or  custom  springing  from  an 
error,  cannot  contradict  a  rule  of  law,  or  vary  a  positive  pro- 
vision of  a  statute.  The  maxim  that  communis  error  facU  ju$ 
(which  is  translated  by  Broom  in  his  L^al  Maxims,  p.  *141,as 
follows:  '^ Common  error  sometimes  passes  current  as  law"),  is 
sometimes  invoked  to  sustain  practices  of  doubtful  correctness, 
but  long  continued  and  universally  recognized,  or  to  control 
the  construction  or  interpretation  of  a  vague  statute  or  rule,  bat 
can  have  no  further  effect.  (Broom's  Legal  Maxims,  pp.  *141, 
*142.)  The  author  cites,  among  others,  the  statement  of  ''a 
learned  and  distinguished  judge,''  that  he  ''hoped  never  to 
hear  this  rule  insisted  upon,  because  it  would  be  to  set  up  a 
misconception  of  the  law  in  destruction  of  the  law."  (Bishop 
on  Statutory  Crimes,  §  150,  custom.)  Custom  in  this  country, 
he  believes,  would  not  "be  accepted  to  the  overturning  of  a  posi- 
tive rule  either  of  the  common  or  statutory  law;  for  with  us 
custom  is  admitted  simply  to  supplement,  not  to  supersede,  the 
prior  law,  whether  statutory  or  common."  (Com  Exchange 
Bank  v.  Nassau  Bank,  91  N.  Y.  74.)  The  court  in  this  case 
say :  ''  Whatever  tends  to  unsettle  the  law,  and  make  it  different 
in  different  portions  of  the  Staiey  would  lead  to  mischievous  con- 
sequences and  be  against  public  policy,  and  so  it  has  been  fre- 
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quentlj  held."  The  point  made  in  (hm  Mcchanffe  Bank  y. 
Nasmu  Bank,  supra,  that  whatever  tends  to  unsettle  law  and 
make  it  different  in  different  porti<Hi8  of  the  State  is  against 
pnblie  policy,  is  peculiarly  applicable  to  the  case  at  bar;  for 
here  the  proposition  is,  not  that  owing  to  this  supposed  local 
error,  the  statute  should  be  so  construed  that  affidavits  like  the 
one  in  the  ease  at  bar  should  be  regarded  all  over  the  State^ 
wherever  made,  and  f<H^ver,  as  a  sufficient  com{diance  with  tik% 
statute.  {As  in  the  case  of  McKeen  v.  Delancy's  Lessee,  6 
Cranch,  22,  a  case  relied  ^n  by  respondents,  where  a  form  of 
acknowledgment  long  accepted  by  the  courts  and  bar  of  Penn- 
sylvania, was  for  that  reason  approved  by  the  United  States 
Supreme  Court  against  their  own  views.)  On  the  contrary,  the 
{K>int  sought  to  be  made  is,  that  notwithstanding  the  statute, 
within  a  circumscribed  portion  of  the  State,  and  for  a  limited 
pmod,  namely,  in  Deer  Lodge  County,  and  for  a  year  or  two, 
auch  affidavits  should  be  held  sufficient,  but  that  at  any  other 
time  since  then  or  elsewhere,  they  may  not  be.  In  other  words, 
to  temporarily  repeal,  suspend,  or  alter  the  statute  for  the  benefit 
^f  a  small  number  of  people  in  Deer  Lodge  County,  is  what  the 
eourt  is  asked  to  do.  In  MoBumey  v.  Berry,  6  Mont.  300,  a 
•case  from  Jefferson  County,  decided  in  January,  1886,  a  notice 
loi  location  was  held  invalid  by  reason  of  a  defective  affidavit; 
and  in  t^at  ease,  as  well  as  in  tlie  opinion  of  the  first  appeal  in 
ihe  case  at  bar,  the  statute  was  held  imperative.  But  if  the 
'Contention  of  the  respondents  should  obtain,  nothing  would  pre- 
vent proving  local  errors  in  each  county  in  the  State,  and  thereby 
snaking  the  law  different  in  each  county.  For  the  definition  and 
Tequisites  of  a  custom  and  its  effects,  see  1  Bouvier's  Institutes, 
page  28,  section  121 ;  page  694,  section  2206.  (An  analysis  of 
the  figures  showing  the  extent  of  the  custom  in  the  case  at  bar, 
taken  from  the  brief  of  appellant,  is  found  in  the  statement  of 
&ots  by  the  court — Reportsr.)  If  it  be  urged  that  to  reject 
this  notice  would  perhaps  destroy  the  validity  of  many  claims,  we 
lay  that  there  is  nothing  to  show  that  any  number  of  such  claims 
ftiU  rest  upon  the  original  locations;  and  it  is  but  fair  to  pre- 
sume that  most  of  them  have  either  been  patented  or  relocated, 
or  that  the  original  locations  have  been  corrected.  And  within 
tiie  nine  year^  or  more  which  h^ve  followed  the  disuse  of 
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form  there  was  oertainly  time  to  either  patent  all  snch  claims,  or 
to  correct  the  original  locations.'  ''The  law  assists  those  who 
ure  vigilant,  not  those  who  sleep  on  their  rights/'  The  qaestioa 
whether  or  not  there  existed  in  fiust  a  common  error  or  custoni, 
as  claimed,  was  a  question  of  fact  for  the  jury.  The  validHy  of 
the  so-called  usage  was  for  the  court^  its  exisUfnce  and  extent  for 
the  jury.  (1  Thompson  on  Trials,  §  1068.)  In  Haumeirth  Vm 
JSutcheTf  4  Moat.  299,  an  affidavit  such  as  designated  herein,  the 
eld  farm  was  held  good.  This  rule  ought  not  to  be  extended  so 
as  to  give  effect  to  each  new  error  whidi  may  arise, 

John  jP.  Forbis,  for  Bespondents, 

,  The  appellant  mistakes  the  position  of  the  respondents,  when 
it  is  asserted  that  the  respondents  rely  ujx>n  a  custom  or  usag^ 
whereby  insufficient  location  notices  became  sufficient  by  reascm 
of  such  custom  or  usage.  There  is,  as  we  conceive,  a  vast  differ- 
.ence  between  the  principles  of  law  governing  custom  and  usage, 
and  that  applicable  to  the  maxim  commimw  error  faeii  /us. 
The  first,  according  to  all  authorities,  must  be  immemorial, 
universal,  compulsory,  continued,  certain,  and  not  contrary  to 
the  common  or  statute  law.  The  other  has  none  of  these  charac- 
teristics, but  on  the  contrary  is  neither  immemorial,  universal, 
compulsory,  continued,  nor  certain,  and  is  contrary  to  the  letter 
of  the  law.  The  maxim  clearly  indicates  that  it  is  not  a  cus- 
tom or  usage  in  the  legal  sense,  but  is  exactly  what  neither  ens* 
tom  nor  usage  is,  an  error  in  construction  of  law.  One  whidi| 
however,  the  courts  believe  it  better  to  overlook  than  to  enforce 
the  strict  letter  of  the  law.  As  we  understand  the  maxim  we 
invoke  it  is  this :  The  law  has  prescribed  certain  formalities, 
which  are 'mandatory  and  must  be  followed.  No  one  individual 
may  disregard  the  mandate.  However,  by  a  common  error  of 
construction,  the  law  has  been  often,  but  not  universally  mis* 
construed  in  certain  localities,  and  the  title  to  much  propoty 
has  come  to  depend  upon  the  misconstruction.  Under  soidi 
circumstances  the  courts,  when  attention  is  called  to  the  fiids, 
decide  that  they,  for  the  general  good,  will  give  the  same  (xm* 
struction  to  the  law  that  had  been  commonly  given  to  it  by 
(ho^  who  had,  not  Judicially  but  by  practice,  construed  it 
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l)efore  tbem.  The  maxim  constitutes  rather  a  rale  of  constnio- 
iiun  of  a  statute  than  the  establishment  of  a  custom  or  usages 
■The  law  is  not  disregarded,  but  given  a  construction  which  the 
courts  would  not  give  it  but  for  the  fact  of  the  erroneous  con<- 
struction  generally  given  it  theretofore.  We  have  found  no 
definition  of  what  constitutes  this  common  error  in  all  of  its 
details,  but  from  the  authorities  discussing  the  question  we  think 
the  following  rules  may  be  deduced :  1st.  An  error  must  have 
arisen  in  the  construction  of  statute  law.  2d.  The  error  must 
consist  in  the  construction  of  the  formal  requirements  of  the 
law ;  such  as  the  attestation,  verification,  or  acknowledgment  of 
legal  instruments.  3d.  The  purpose  of  the  law  must  not  be 
overthrown  or  its  spirit  violated.  4th.  Vested  rights  to  a  large 
extent  must  depend  upon  maintaining  the  erroneous  construc- 
tion. 6th.  The  error  must  be  frequent  or  general,  but  need 
not  be  universal,  and  may  be  confined  to  a  particular  locality 
or  community.  If  these  are  the  rules  governing  the  appli* 
cation  of  the  maxim,  then  the  case  at  bar  meets  each  and  every 
requirement.  In  support  of  our  position  we  dte,  Haumoirth 
V.  Butcher^  4  Mont.  299;  McKeen  v.  DeUmcfjfa  Lessee,  5 
Cranch,  22;  Panaud  v.  Janes,  1  Cal.  488,  499,  600;  Jn  ^e 
Matter  of  the  WUl  of  Warfdd,  22  Cal.  61^71.  If,  therefore, 
the  whole  question  involves  the  coustrucdon  of  law  (and  surely 
nothing  else  is  involved),  then  the  whole  matter  is  one  for  the 
consideration  of  the  court  and  not  for  the  jury.  It  is  not  for 
the  jury  to  construe  law  or  to  receive  information  throwing 
light  upon  its  construction.  Consequently  the  evidence  was 
properly  submitted  to  the  court.  It  is  also  objected  that  the 
evidence  received  was  not  legal  evidence,  and  consequently  the 
court  erred  in  receiving  it.  The  court  is  not  required  to  seek 
1^1  evidence  for  its  information.  If  the  court  had  seen  fit  to 
do  so,  it  might  well  have  investigated  the  facts,  and  obtained 
information  directly  from  the  records,  or  by  secondary  or  any 
other  evidence,  which  would  have  satisfied  the  judicial  mind. 
This  the  court  did  in  McKeen  v.  DeUmcj^s  Lessee,  supra.  In 
that  case  the  Supreme  Court  of  the  United  States  took  state* 
ments  of  counsel  before  the  bar,  and  construed  the  law  contrary 
to  its  letter,  because  it  was  necessary  to  make  such  a  construction 
in  order  to  sustain  titles  to  large  amounts  ot  property.    In  the. 
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case  at  bar  it  was  almost  an  impossibilitj  to  produce  legal  ev>- 
denoe  of  the  records  of  Deer  Lodge  County.  Tbe  records  them- 
selves oould  not  be  produced,  and  to  require  certified  copies  to 
•be  introduced  in  evidence  would  have  been  a  denial  of  justice 
as  the  expense  would  probably  involve  more  than  the  value  ia 
litigation.  The  court  in  view  of  the  circumstances  resorted  to 
ihe  best  information  within  its  reach.  This  it  had  a  perfect 
right  to  do.  None  of  the  decisions  hold  that  the  error  must  be 
universal.  We  respectfully  submit  that  the  verification  in  this 
case  was  sufficient.  It  is  true  that  the  Supreme  Court  of  the 
Territory  held  otherwise.  But  we  think  the  reasoning  of  the 
Supreme  Court  faulty;  that  the  opinion  is  wrong  in  principle; 
and  that  this  court  would  be  justified  in  overruling  that  opin- 
ion. The  laws  of  Montana  do  not  require  the  record  to  state 
the  names  of  the  locators  or  the  date  of  the  location,  but  only 
the  description  with  reference  to  some  natural  object  or  perma- 
nent monument.  It  does  not  require  an  oath  to  a  declaration 
giving  the  names  of  the  locators  and  the  date  of  location. 
But  it  does  require  a  verified  declaration,  ''describing  such 
claim  in  the  manner  provided  by  the  laws  of  the  United 
States."  That  this  daim  was  described  as  provided  by  the 
laws  of  the  United  States  is  not  disputed,  and  the  oath  to  the 
declaration  gives  a  correct  description  of  the  claim  by  metes 
find  bounds,  and  also  says  that  the  description  contained  in  the 
declaration  itself  is  true.  It  would  seem  that  there  oould  be 
so  question  as  to  the  sufficiency  of  the  oath  to  the  declaration, 
if  the  law  is  to  be  construed  as  meaning  what  it  says.  But  the 
Supreme  Court  of  the  Territory  in  passing  upon  this  oath 
{(yDonnell  v.  Olenn^  8  Mont.  248)  seem  to  seek  some  bppor^ 
tunity  to  declare  this  location  notice  void,  rather  than  give  it  a 
reasonable  construction  and  sustain  it.  In  that  opinion  the 
court  holds  that  the  notice  and  oath  are  sufficient  in  every 
respect,  except  that  the  oath  does  not  give  the  date  of  location. 

Db  Wm,  J. — The  sufficiency  of  the  location  notice  of  the 
Argonaut  Claim  is  no  longer  an  open  question  in  this  case.  It 
was  decided  to  be  invalid  on  the  former  appeaL  (8  Mont.  248.) 
That  decision  is  now  the  law  of  this  case.  The  other  consider- 
ation is  whether  the  common  error  sought  to  be  proved  and 
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veiled  upon  bj  defeDdanta  was,  in  fact^  a  oommon  erpor^  and* 
whether,  as  such,  it  was  of  a  nature  to  make  good,  for  the  pur- 
poses of  the  action,  the  defective  location  Dotioe*    The  District 
Court  held  that  both  the  existence  and  effect  of  a  common  error 
of  this  sort  is  a  question  for  the  court  aud  not  the  jury.     The^ 
matter  is  one  of  mixed  law  and  fact.     In  the  application  of 
the  maxim  communis  error  facUjuSf  the  inquiry  is  whether  'Hhe. 
law  is  made/'    If  the  fact  of  the  existence  of  a  common  error 
is  to  be  submitted  to  the  jury,  and  the  jury  finds  its  existence, 
then  the  court  has  no  province  but  to  complete  the  maxim  aud 
eSLy,faeU  jus.    But  that  is  the  very  question  for  a  court,  that 
is  to  say,  ^*  what  is  the  law/'    The  court  must  say  what  the  '*  law 
has  been  made,"  whether  by  a  common  error,  or  by  a  legi»-' 
lature.    We  are,  therefore,  of  opinion  that  the  lower  court  was- 
correct  in  holding  that  both  the  existence  and  effect  of  the- 
i^eged  common  error  was  for  the  court  and  not  for  the  jury. 
To  hold  otherwise  would  be  to  make  the  jury  the  judges  of  the 
law.    (See  McKeen  y.  Delancy's  Lessee,  5  Cranch,  22,  and- 
cases  cited  below.) 

We  will  now  endeavor  to  determine  whether  the  court  erred  in 
its  decision,  that  such  a  common  error  existed  as  should  be  held- 
to  make  the  law  that  the  controverted  location  notice  was  good 
for  the  purposes  of  the  case  on  trial.    The  application  of  the- 
maxim  under  consideration,  like  that  of  all  concrete  generali* 
zations,  is  attended  with  difficulty  and  danger.    A  review  of  the 
aothorities  leads  us  to  the  conclusion  that  each  case  of  the  invoca- 
tion of  the  rule  must  stand  largely  upon  its  own  facts.     In  Coke, 
upon  Littleton,  we  find  that  the  learned  author  often  prefaces^ 
the  announcement  of  a  legal  principle  with  the  words'^ it  is- 
commonly  said."    By  these  words  we  understand  is  meant, "  it  is. 
oommonly  the  legal  opinion."    To  the  expression  cited.  Little- 
ton  adds:  ^'That  is,  it  is  the  common  opinion,  and  eommmds 
opinio  is  of  good  authority  in  law.    A  eommuni  observaniia  non^ 
ed  reoedendum;'^  which  we  may  read,  '^  there  must  not  be  a  de* 
partore  from  a  common  or  general  observation  or  practice."    The 
aonotator  to  Coke  upon  Littleton  adds,  at  this  point:  ''Other 
rules  immediately  connected  with  this  are,  communis  error  faeii 
juSf  and  res  judieala  pro  veritcUe  habetur,  and  minims  mvJtanda 
syaU,  gucB  certam  inl&pretaiionem  habuermdJ^    The  two  latter 
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maj^  perhaps,  be  well  rendered,  ''an  adjudicated  matter  shall  be 
deemed  to  be  correct/'  and  ''those  matters  shall  be  least  changed 
which  have  attained  a  certain  interpretation.''  The  laogoage 
of  these  maxims  carries  the  idea  of  an  observance,  an  interpre-^ 
tation,  a  construction,  and  to  some  extent,  a  judicial  one  at 
that,  as  evidenced  bj  the  words,  observardioy  res  judicata^  and 
ifUerprdaiionem. 

Thus  we  find  our  maxim  under  purview  at  an  early  day,  in 
company  with  language  tending  to  the  view  that  the  common 
error  that  makes  the  law  is  an  error  in  the  observing,  the  con- 
struing, the  interpreting  law,  and  not  an  error  in  totally  dis- 
regarding, and  in  practice,  repealing  a  positive  statute;  and 
furthermore,  that  the  error  is  general,  and  not  confined  to  a 
portion  of  one  class  of  the  inhabitants  of  one  geographical  or 
political  division  of  the  jurisdiction,  as  was  the  case  with  the 
error  being  considered,  which  was  confined  to  thirty-three  per 
cent  of  the  prospectors  of  the  county  of  Deer  Lodge,  of  the  Ter- 
ritory of  Montana,     In  the  year  1764,  the  Supreme  Court  of 
Pennsylvania  say:  "These  deeds,  and  this  mode  of  examina- 
tion o{  fefnmea  covert,  on  conveying  their  estates,  have  generally 
prevailed  in  this  province  from  its  first  settlement,  and  under- 
gone from  time  to  time  the  notice  of  the  courts  of  justice;  it 
would  be  very  mischievous  now  to  overturn  them.     The  maxim 
eommunia  error  facU  ju8  cannot  operate  more  properly  than  in 
this  case."    {Davey  v.  T}wmerj  1  Dall.  14.)    Here  a  general  prao* 
tice  had  received  tacit  judicial  approval  for  years.     The  same 
court,  in  1768,  apply  the  maxim  to  a  "  constant  usage,"  the  indi- 
vidual instance  of  which  having  occurred  forty-one  years  prior 
to  the  controversy  before  the  court.    (Lloyd  v.  Taylor,  1  Dall. 
17.)    The  Supreme  Court  of  the  United  States,  in  1809,  apply 
and  discuss  the  doctrine.    Says  Mr.  Chief  Justice  Marshall: 
"The  first  question  which  presents  itself  in  this  case  is,  was  thia 
deed  properly  proved?    Were  this  act  of  1715  now,  for  the  first 
time,  to  be  construed,  the  opinion  of  this  court  would  certainly  be 
that  the  deed  was  not  regularly  proved .    A  justice  of  the  Suprane 
Court  would  not  be  deemed  a  justice  of  the  county,  and  the 
decision  would  be  that  the  deed  was  not  properly  proved,  and 
therefore  not  legally  recorded.     But  in  construing  the  statutes 
of  a  State  on  which  land  titles  depend^  infinite  miachief  would 
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ensQe,  should  this  court  observe  a  different  rule  from  that  which 
has  loDg  been  established  in  the  State;  and  in  this  case  the  court 
cannot  doubt  that  the  courts  of  Pennsylvania  consider  a  justice  of 
the  Supreme  Court  as  within  the  description  of  the  act.  It  is  of 
some  weight  that  this  deed  was  acknowledged  by  the  chief  justice, 
who  certainly  must  have  been  acquainted  with  the  construction 
given  to  the  act,  and  that  the  acknowledgment  was  taken  before 
another  judge  of  the  Supreme  Court.  It  is  also  recollected  that 
the  gentlemen  of  the  bar,  who  supported  the  conveyance,  spoke 
positively  as  to  the  universal  understanding  of  the  State  on  ^is 
point,  and  that  those  who  controverted  the  usage  on  other  points 
did  not  controvert  it  on  this.  But  what  is  decisive  with  the  court 
is,  that  the  judge  who  presides  in  the  Circuit  Court  for  the  district 
of  Pennsylvania  reports  to  us  that  this  construction  was  uni- 
versally received."  {McKeen  v.  Delancy's  Lessee,  6  Cranch,  22.) 
In  this  case  there  was  a  ^'  universal  understanding  in  the  State '^; 
and  the  learned  Chief  Justice  refers  to  the  judicial  and  profes- 
sional construction  in  the  State.  In  McFeiran  v.  Powera,  1 
Sei^.  &  R.  101,  the  same  question  was  before  the  Supreme  Court 
of  the  State  of  Pennsylvania,  and  was  decided  upon  the  author- 
ity of  the  case  last  above  cited.  And  here  again,  we  find  the 
idea  of  a  universal  and  judicial  or  professional  construction. 

In  the  Supreme  Court  of  the  United  States,  in  1803,  in  the 
case  of  Stuart  v.  Lairdj  1  Cranch,  309,  the  court,  Patterson,  J.^ 
says:  "To  this  objection,  which  is  of  recent  date,  it  is  sufiScient 
to  observe,  that  practice  and  acquiescence  under  it  for  a  period 
of  several  years,  commencing  with  the  organization  of  the  judi- 
cial system,  affords  an  irresistible  answer,  and  has  indeed  fixed 
the  construction.  It  is  a  contemporary  interpretation  of  the 
most  forcible  nature.  This  practical  exposition  is  too  strong 
and  obstinate  to  be  shaken  or  controlled.  Of  course,  the  ques- 
tion is  at  rest,  and  ought  not  now  to  be  disturbed/'  This  case 
is  another  instance  of  the  universal  and  judicial  character  of  the 
error.  (See,  also,  Oreen  v.  NedPs  Lessee,  6  Peters,  291,  which 
reviews  many  of  the  cases.) 

The  Supreme  Court  of  Massachusetts  say,  in  Rogers  v.  Good' 
tain,  2  Mass.  477:  "Of  these  statutes  a  practical  construction 
early  and  generally  obtained,  that  in  the  power  to  dispose  of 
lands  was  included  a  power  to  sell  and  convey  the  common  land& 
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Large  and  valuable  estates  are  held  in  Tarioos  parts  of  the  ooiii«*'^ 
mouwealthy  the  titles  to  which  depeod  on  this  oonstmction. 
Were  the  court  now  to  decide  that  this  construction  is  not  to  be 
supported,  very  great  mischief  would  follow.  •  .  •  •  We  cannot 
shake  a  principle  which  in  practice  has  so  long  and  so  exten- 
sively prevailed.  If  the  practice  originated  in  error,  yet  thar 
error  is  now  so  common  that  it  roust  have  the  force  of  law. 
The  legal  ground  on  which  this  provision  is  now  supported  iSf 
that  long  and  continued  usage  furnishes  a  contemporaneous  ooo* 
stnfction,  which  must  prevail  over  the  mere  technical  import  of 
the  words." 

We  cite  Mr.  Justice  Blackburn  as  follows,  in  Beg,  y.  Jvutieei 
q^  Sussex,  2  Best  &  Smith,  664 :  **  I  think,  also,  that  there  are' 
cases  in  which  a  mistaken  notion  of  the  law  has,  no  matter  why, 
become  so  generally  accepted,  and  been  so  acted  upon,  as  to 
render  it  probable  that  business  has  been  regulated,  and  the  poa- 
tion  of  parties  altered  in  consequence,  and  in  such  cases  we  may 
hold  that  the  general  acceptation  of  the  mistake  has  made  that 
law  which  was  originally  error,  (hmmwus  error  facUjuM;  but 
then,  I  think,  that  before  we  act  upon  this  principle,  we  ought 
to  see  it  clearly  made  out  that  the  error  has  been  commonly 
accepted,  and  that  the  nature  of  the  case  is  such  that  parties  are 
likely  to  have  acted  upon  the  mistake  and  so  altered  their  rights 
and  position." 

Lord  Brougham,  chancellor,  says,  in  Devaynes  v.  NMe,  2 
Buss.  &  M.  495 :  **  If  it  be  true  that  even  a  prevailing  errory 
what  is  called  a  common  or  a  universal  error,  may  be  said  to 
make  the  law,  this  at  least  may  be  allowed  to  be  a  sound  fonndsp 
tion  of  the  doctrine  I  am  referring  to,  namely,  that  unless  a 
great  and  manifest  deviation  from  principle  shall  have  been  com-* 
mitted,  it  may  create  mudi  furtiier  miscJiief  to  reverse  an  indi- 
vidual case  by  way  of  correcting  a  slight  error,  if  that  error  has 
been  acted  upon  for  a  long  series  of  years,  than  to  leave  it  as 
it  stands;  more  es|>ecially  if  the  opinions  of  lawyers  and  the 
decisions  of  judges  have  been  ruled  by  it,  and  if,  upon  the 
analogies  of  that  case,  the  same  principle  has  been  reeogniaed 
and  adopted  in  other  ca^es  connected  with  and  relating  to  it" 
The  learned  chancellor  above  calls  a  common  error  a  universal 
error,  and  speaks  of  the  opinions  of  lawyers  and  the 
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of  judges  being  ruled  by  it.  In  the  Matter  of  (he  Will  of  War^ 
fieldy  22  Cal.  71,  the  court  says:  ''Courts  feel  themselves  con- 
strained to  uphold,  where  it  is  possible,  contemporaneous 
interpretation  of  statutes,  under  wliich  interpretation  rights  of 
property  have  for  many  years  been  acquired/'  In  the  case 
of  Panaud  v.  «7bn««,  1  Cal.  498,  the  court  cites  with  approval 
a  Spanish  authority,  Escriche's  Derecho  Espafiol,  as  follows: 
''Legitimate  custom  acquires  the  force  of  law,  not  only  when 
there  is  no  law  to  the  contrary,  but,  also,  when  its  efibct  is  to 
abrogate  any  former  law  which  may  be  opi)osed  to  it,  as  well  sA 
to  explain  that  which  is  doubtful.  Hence  it  is  said,  that  there 
may  be  a  custom  without  law,  in  opposition  to  law,  and  accord- 
ing to  law.*' 

Counsel  for  respondents  has  urged  this  opinion  in  his  argu- 
ment. We  hesitate  to  adopt  the  views  therein  contained,  how- 
ever, to  the  extent  that  a  common  error  can  have  the  eBed  to 
abrogate  a  positive  statute,  except  under  most  extraordinary 
circumstances,  of  which  we  now  have  no  knowledge.  The  Cali- 
fornia decision  was  made  in  the  earliest  history  of  the  juris- 
prudence of  that  State,  when  it  had  just  fallen  heir  to  much 
that  was  Spanish,  and  along  with  the  rest,  perhaps,  some  cus- 
toms that  were  not  so  valuable  as  other  portions  of  the  inherit- 
ance. We  have  reviewed  some  of  the  leading  cases  in  which 
the  maxim  under  consideration  has  been  discussed  and  applied, 
with  the  view  of  discovering  what  the  current  opinion  would 
be  as  to  the  facts  in  the  case  at  bar.  (See,  also,  the  cases  cited 
in  the  forgoing  authorities;  and  also  Broom's  Legal  Maxims, 
p.  *141 ;  Com  Exchange  Bank  v.  Nomou  Bank,  91  N.  Y.  74; 
Hazard  v.  MaHin,  2  Vt.  77.)  • 

It  is  not  possible  to  deduce  from  the  authorities  inflexible 
rules  governing  the  practical  scope  of  the  maxim,  oommwiM  error 
facit  jus.  The  decisions  tend,  however,  toward  a  few  general 
principles,  each  of  which  principles  has  at  some  time  been 
invoked  in  some  case,  but  not  all  of  them,  perliaps,  in  the  same 
case.  In  every  case  we  find  some  of  them  applied,  while  in 
some  cases  some  of  them  may  be  disregarded.  We  cannot  lay 
down  rules,  any  one  of  which  would  be  decisive  of  every  case. 
But. we  state  the  following  principles,  with  the  suggestion  that 
if  an  individual  case  fell  within  the  purview  of  all  of  them, 
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there  would  be  no  difficultj  with  the  maxim,  and  that  in  propoiv 
tion  as  the  facts  of  a  case  depart  from  the  principles  announced, 
the  difficulty  of  application  is  increased.  Every  case  depends 
upon  its  own  facts.  Tlie  rules  as  we  couceive  them  to  be,  rules 
flexible  in  their  nature,  and  subject  to  the  qualifications  above 
su^ested,  are:— 

!•  The  common  error  must  be  one  having  some  judicial  ot 
professional  recognition,  approved  or  tolerated  by  decisions  of 
judges  or  opinions  of  lawyers,  or  to  put  the  rule  less  positively, 
such  judicial  or  professional  recognition  adds  to  the  law-mak- 
ing force  of  the  common  error.  We  further  qualify  the  rule, 
in  this,  that  common  error  may  possibly  have  the  law-making 
power,  when  supported  by  lay  opinion  only,  provided  that  other 
rules  may  be  forcibly  applied. 

2.  Courts  will  not  lightly  or  inconsiderately  allow  a  comm<Hi 
error  to  subvert  a  rule  of  law  or  abrogate  a  positive  statute. 

3.  The  error  must  be  a  universal  or  very  general  one.  The 
nearer  universal,  the  more  forcibly  will  it  address  itself,  as  a 
law-maker,  to  the  approval  of  courts. 

4.  The  acquiescence  in  the  common  error  has  involved,  or 
there  de{)ends  upon  it  large  proi)erty  interests. 

6.  The  error  must  be  one  that  people  have  relied  and  acted 
upon,  and  have  fixed  their  rights  and  positions  thereby. 

6.  The  longer  the  error  has  existed  the  greater  force  it  has. 

7.  The  error  must  be  clearly  proved. 

8.  The  error  must  be  one  in  the  ol>serving,  construing,  or 
interpreting  law,  and  not  an  error  in  dii*ectly  disobeying  and 
abrogating  that  which  is  law. 

We  have  called  the  abov^suggestions  "rules";  but  the  word 
^  rules"  most  be  received  with  the  limitations  above  laid  down. 
If  the  facts  in  the  case  at  bar  met  the  requirements  of  all  tliese 
rules,  or  if  they  fell  fairly  within  them,  we  should  affirm  the 
judgment  below.  But  let  us  examine  the  facts  in  the  order  in 
which  we  have  stated  the  rules. 

1.  The  all(^ed  common  error  in  the  location  notice  in  ques- 
tion never  received  approval  or  toleration  by  judicial  decision 
or  legal  opinion.  The  form  of  verification  was  adopted  simply 
by  a  few  prospectors  in  a  part  of  the  Territory,  without  any 
assurance  from  any  source  that  it  was  oorrect. 
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2.  The  United  States  and  territorial  laws  as  to  the  reqaire- 
znents  of  a  location  notice^  as  construed  in  8  Mont.  248,  are  per- 
emptory. We  hesitate  to  admit  that  thirty-thi'ee  per  cent  of  the 
mining  locators  of  one  county  of  a  vast  Territory  can,  by  their  own 
unauthorized  practice,  abrogate,  repeal,  and  nullify  a  positive  law. 

3.  So  far  from  the  error  being  general  or  universal  among 
the  people,  it  was  limited  to  a  very  small  number. 

4.  It  is  not  shown  that  large  property  interests  depend  upon 
the  upholding  of  this  location  notice.  Only  283  of  these  notices 
are  found,  and  these  all  in  two  years.  This  was  ten  years  ago. 
In  the  history  of  mining  prospecting,  ten  years  will  see  the 
valuable  mines  patented  and  the  others  abandoned  or  relocated. 
They  are,  in  either  instance,  beyond  the  necessity  of  relying 
upon  the  defective  location  notice. 

5.  It  does  not  appear  that  any  considerable  number  of  per- 
sons have  relied  upon,  or  sought  to  fix  their  rights  upon,  the 
alleged  common  errror. 

6.  The  error  existed  but  a  short  time.  It  attained  its  height 
months  before  the  location  of  defendants.  From  March,  1880, 
it  rapidly  waned  into  desuetude,  and  disappeared  with  the 
defendants^  location  December  22d. 

7.  The  error  was  clearly  enough  proved,  so  far  as  it  went. 

8.  The  error  did  not  consist  in  any  effort  to  observe,  con- 
strue, or  interpret  the  law  of  Congress  or  the  Territory.  It 
was  rather  a  direct  disobedience  of  those  laws.  To  construe  or 
interpret  a  statute  is  to  read  it  for  the  purpose  of  ascertaining 
its  meaning  and  effect.  He  cannot  be  said  to  construe  or  inter- 
pret who  clearly  disregards  the  law.  That  is  not  construing. 
It  is  refusing  to  do  so.     It  is  defying  the  law. 

We  arrive  at  the  opinion  that  the  facts  in  the  case  at  bar  are 
almost  wholly  in  conflict  with  all  the  principles  governing  the 
application  of  commmds  error  facU  jus. 

The  District  Court  erred  in  instruction  No.  3,  recited  above, 
upon  the  subject  of  common  error.  The  action  of  the  court  in  this 
matter  of  the  allied  common  error  was  objected  to,  and  exception 
saved  in  other  manner  as  well  as  in  the  instruction  referred  to. 

The  j  udgment  is  reversed,  and  the  case  remanded  for  a  new  trial. 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 
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BLUE  BIRD  MINING  COMPANY  (LIMITED),  Appel- 
lant, V,  MURRAY  ET  AL.,  Respondents. 

!d24    512     Obdib  FOB  IiiBFBonoN  AMD  8imTKT---£<7u%yuK(i(Hrf<oA~/i^tmrHrm— /^ 

discretion.  —  In  th«  onae  at  b^r  the  plain Uff,  in  following  its  Teia  in  the  dip  and 
beyond  the  side  lines  of  its  claim,  bad  been  working  within  the  limits  of  defend- 
ants' claims.  An  injunction  had  been  granted  restraining  tbe  defendants  fhwa 
working  apon  the  mining  claim  of  plaintiff,  and  afterwards  an  order  was  granted 
upon  defeudant8*  motion,  permitting  them  to  prosecute  certain  specified  work 
within  the  bonndaries  of  their  own  claim  nnder  certain  restrictions  and  the 
Ooutrol  of  the  court,  for  the  purpose  of  obtaining  erUence  for  tbe  trial  of  the 
case,  and  the  ascertainment  and  determination  of  tbe  rights  of  the  parties,  and 
the  oontionity  and  identity  of  the  veins  in  question,  and  to  prosecute  develop- 
ment and  other  work  pending  the  litigation.  BHd,  that  the  granting  of  the  order 
was  within  the  equity  powers  of  the  District  Court,  and  being  in  effect  an  order 
for  an  intipection  and  surrey  for  the  diiicoTery  of  the  trutb,  was  not  an  abuae  of 
Jodicha  discretion.  (Case  of  St,  Louu  M.  <e  Jf.  Co,  ▼.  ifoiit  Co.  ante,  p.  988. 
affirmed.) 

Ixjuvcnov -- Appe<Uable  orden — BiU^  of  exception  — An  order  which  modifiea, 
and  thereby  partially  dissolves  an  injunction,  is  appealable,  and  may  be  reviewed 
npoB  the  papers  used  on  the  hearing  in  the  court  below  properly  certified,  and 
no  bill  of  exceptions  is  necessary.  (Cases  of  Granite  Mount<tin  M,  Co,  ▼.  Wem-- 
Uein,  7  Mont.  Bi6 ;  Vutighn  v.  Dawes,  7  Mont.  360,  affirmed.) 

iMTJHonoH.  —  The  granting  or  refiisal  of  an  injunction  is  a  matter  of  diseretiofi  In 
the  court  below.  (Cases  of  Jfdton  t.  O'Neal,  1  Mont.  284;  Atefiieon  t.  Pelsr* 
ton,  1  Mont.  570,  cited.) 

Appeal  from  Second  Judicial  District^  Silver  Bow  County. 

The  order  modifying  the  iDJunotion  was  granted  hy  Mo- 
Hatton,  J. 

Jf.  Kirkpatriek,  and  John  F.  Forbis,  for  Appellant. 

We  are  at  a  loss  to  name  the  order  made^  and  from  which  the 
appeal  is  taken.  It  certainly  is  not  an  order  dissolving  an  injunc- 
tion, nor  so  far  as  we  can  understand  it,  an  order  that  has  any 
reference  to  the  granting  or  dissolution  of  an  injunction.  How- 
ever, as  it  was  granted  in  a  proceeding  in  which  an  injunction 
had  been  previously  granted,  we  surmise  that  it  is  claimed  to  be 
an  order  modifying  the  injunction.  That  the  order  is  unprece- 
dented, we  may  assert,  we  think,  from  the  £ict  that  there  is  no 
record  of  any  such  order  having  ever  been  granted  before.  We 
take  the  position  that  tbe  judge  had  no  power  to  make  the  order; 
that  it  is  absolutely  without  authority  of  law,  and  therefore  void; 
that  it  was  made  in  violation  of  every  principle  that  underlies 
the  right  of  the  enjoyment  of  one's  property;  that  possession  of 
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property  is  a  right  in  itself,  and  that  the  court  or  judge  was  abso* 
lutely  without  power  to  dispossess  one  without  a  due  process  of 
law^  which  means  a  final  judgment;  and  that  if  he  had  do  power 
to  dispossess  one,  he  has  no  power  to  order  another  one  into  the 
possession,  or  to  order  one  to  share  his  possession  with  another. 
The  plaintiff  is  within  the  limits  of  the  defendants'  ground ;  that 
is  not  disputed,  but  it  claims  that  it  has  a  right  there;  that  where 
it  has  worked  it  has  a  right  to  be,  and  as  a  necessary  consequence 
that  the  defendants  have  no  right  to  be.  And  yet,  notwithstand- 
ing the  facts,  the  court  ordered  the  defendants  to  be  let  into  the 
plaintiff's  possession,  not  for  inspection  only,  but  that  the  defend- 
ants might  continue  the  work  which  plaintiff  has  begun.  This 
was  done  upon  an  ex  pajie  hearing,  and  we  claim  altogether  erro- 
neously. We  contend  that  to  sustain  this  order  would  be  to 
deprive  the  plaintiff  of  its  property,  and  summarily,  and  with- 
out reason  or  justice,  to  compel  the  plaintiff  to  put  its  improve- 
ments and  entire  outlay  at  the  disposal  of  the  defendants,  in 
order  that  defendants  might  use  them,  if  they  might  be  so  used, 
to  defeat  the  very  ends  for  which  plaintiff  intended  them. 
Defendants  contend  that  they  only  ask  for  a  right  of  way,  and 
this  they  say  the  law  of  Congress  gives  them.  But  we  contend 
that  the  law  of  Congress  gives  to  no  one  the  riglit  of  way  through 
another's  works,  to  use  and  occupy  the  same.  We  <]o  not  object 
to  the  defendants  having  a  right  of  way  wherever  they  may 
wish  through  the  Blue  Bird  vein,  but  we  certainly  do  insist  that 
they  have  no  right  to  monopolize,  or  even  share  the  workings 
made  by  this  plaintiff,  until  they  can  obtain  a  judgment  of  a 
competent  court  giving  them  such  right.  And  the  order  herein 
appealed  from  is  not  such  a  judgment.  As  we  have  said,  there 
are  no  adjudications  upon  a  question  like  the  one  in  this  case. 
However,  as  we  conceive,  a  like  principle  is  decided  in  Brennan 
V.  Gadon,  17  Cal.  375. 

William  ScaSon,  for  Respondents. 

Bespondents  contend  that  the  order  is  not  an  appealable  one. 
The  right  of  appeal  is  regulated  by  sections  421  and  444  of  the 
Code  of  Civil  Procedure.  No  appeal  lies  unless  allowed  by  the 
Code.    {Bader  v.  Nottingham,  2  Mont.  167.)    The  order  in  quea* 
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lion  18  not  one  of  those  mentioned  in  the  sections.  Appellant's 
counsel  say  they  cannot  name  the  order.  If  not,  it  cannot  be 
one  of  those  named  in  the  sections  cited.  If  the  order  were 
ap|>oaIable)  the  court  could  not  entertain  the  appeal,  bet^ause 
tiiere  was  no  bill  of  exceptions  in  the  case,  and  no  certificate 
identifying  the  papers  used,  and  therefore,  nothing  properly  can 
come  before  the  court  on  which  it  can  legally  pass.  The  motion 
appears  to  have  been  based  on  affidavits,  maps,  etc.,  and  on 
pleadings  and  orders  in  another  case,  produced  on  the  hearing, 
but  not  part  of  the  files  or  record  of  this  suit.  A  bill  of  excep- 
tions was  therefore  necessary.  There  is  no  proper  certificate  or 
anything  else  to  identify  the  papers  used  below,  or  the  grounds 
upon  which  the  court  acted.  (Barber  v.  JSrisooe,  8  Mont.  214.) 
The  order  was  not  made  ex  parte^  but  after  full  hearing  of  all 
parties.  The  I'ourt  has  jurisdiction — complete  jurisdiction  and 
control  over  the  ground.  In  each  case  there  is  an  equitable 
action  for  an  injunction  joined  to  a  legal  one  and  an  injunction 
granted.  Appellant  contends  that  the  order  deprives  it  of  its 
property.  It  admits  that  it  was  inside  of  defendants'  lines,  but 
claims  to  be  following  a  vein  downward.  As  if  a  mere  claim 
made  a  right !  The  presumption  of  law  is  that  the  defendants 
jwn  everything  inside  of  their  lines  until  the  contrary  be  shown. 
Prima  facie,  appellant  is  a  trespasser.  (Cheeeman  v.  Shreve,  37 
Fed.  Rep.  36.)  Appellant  misstates  respondents'  position.  The 
intention  is  not  to  '^  continue  work  which  appellant  has  begun," 
but  to  do  development  work,  which  the  appellant  is  not  doing 
and  does  not  intend  to  do,  so  far  as  known.  No  interference 
would  be  had  with  appellant's  system  of  development  so  as  to 
prevent  it  from  carrying  it  out.  The  improvements  and  outlay 
of  appellant  are  not  put  at  the  disposal  of  respondents.  The 
latter  simply  get  the  right  of  way  through  the  openings — some 
in  the  contested  territory  or  vein,  and  some  in  the  uncontested 
territory,  the  country  rock,  all  in  defendants'  lines.  The  princi- 
ples underlying  the  order  are :  That  the  law  requires  the  best 
evidence;  that  the  court  in  this  instance  has  already  control 
over  the  property ;  that  where  a  showing  is  made  that  work  to 
be  done  in  the  disputed  territory  will  disclose  the  facts  and  the 
truth,  and  particularly  where  the  existence  of  controlling  facts 
is  asserted  and  denied,  and  it  appears  that  the  question  can  be 
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determined  by  the  doing  of  work,  courts,  and  especially  courts 
of  equity,  having  jurisdiction  and  cx)ntrol  over  the'gruund,  have 
the  power,  and  ought  to  order  such  work  done;  and  on  principle 
and  in  fact,  such  order  does  not  differ  from  an  order  for  inspec- 
tion, with  right  to  remove  obstructions  and  make  new  openings. 
Precedents  of  such  orclerb  are  found  in  the  following  cases :  Stoch- 
bridge  Iron  Go.  v.  Oorie  Iron  Ww^hsj  102  Mass.  80;  Thomburffh 
V.  Savage  Min,  Co,  7  Morrison  Min.  Rep.  667 ;  Eaii  of  Lonsdale 
V.  Oirwen,  3  Bligh,  168;  7  Morrison  Min.  Rep.  693;  Bennett  v. 
Qriffiihs,  30  Law  J.  Q.  B.  98 ;  7  Morrison  Min.  Rep.  26.  Bain- 
bridge  on  Mines  and*  Minerals,  page  512,  states  that  '^such  an 
order  was  obtained  to  enable  persons  to  repair  and  ventilate  the 
mine  in  order  to  see  the  extent  of  coal  taken."  Now  we  submit 
that  if  such  orders  are  pro(>er  to  determine  the  quantity  of  minerals 
taken,  they  are  more  so  where  the  purpose  is  to  ascertain  the 
very  right  to  the  minerals.  But  appellant  claims  such  an  order 
is  absolutely  void.  Once  the  abstract  |>ower  admitted,  the  time, 
manner,  and  conditions  are  questions  of  judicial  discretion. 
The  case  cited  by  appellant  is  not  in  point.  There  was  an 
attempt  to  oust  a  party  absolutely  and  compel  him  to  deliver 
possession  by  an  ex  parte  order  of  a  judge  at  chambers,  not  for 
the  purpose  of  the  preparation  of  the  case,  but  absohUely.  Here 
the  order  is  merelv  for  leave  to  do  certain  work,  under  the  con- 
tiol  and  reserved  supervision  of  the  court,  to  prepare  for  trial. 

BuLKE,  C.  J. — The  Blue  Bird  Mining  Company  (Limited) 
.  is  a  corporation,  organized  under  the  laws  of  the  Territory  of 
Montana,  and  owns  the  Blue  Bird  Lode  Mining  Claim,  which 
is  situated  in  the  county  of  Silver  Riw.  Murray  et  al.  own,  or 
possess  as  lessees,  the  Darling,  Little  Darling,  and  Lena  K. 
Lode  Mining  claims,  which  are  south  of  and,  viewed  as  a 
whole,  adjoin  the  property  of  the  company.  It  is  conceded  that 
the  company,  asserting  the  right  to  follow  its  vein  in  the  dip  and 
beyond  the  side  lines  of  the  Blue  Bird  Lode  Mining  Claim  as 
located,  has  been  working  at  places  which  are  within  the  limits 
of  the  claims  of  Murray  et  al.  It  is  maintained  by  Murray  ei 
al,  that  this  under-ground  development  is  not  upon  the  property 
of  the  company,  and  the  parties  have  resorted  to  the  courts  for 
legal  and  equitable  relief    At  the  commencement  of  the  action 
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of  the  company  against  Murray  d  a/.,  the  ooart  granted  an 
injunction,  enjoining  Murray  et  al.  from  working  upon  the 
Blue  Bird  Lode  Mining  Claim,  and  afterwards,  upon  a  hear- 
ing, ordered  that  the  same  be  continued  in  force  pending  the 
litigation.  A  motion  was  then  filed  by  Murray  d  aL,  and  sop- 
ported  by  affidavits,  applying  for  permission  to  prosecute  certain 
work,  and  afler  a  hearing  an  order  was  made  March  29,  1890, 
which  is  before  us  for  review. 

The  application  allies  that  'Mt  is  necessary  to  the  preparation 
of  this  case  for  trial,  and  to  the  ascertainment  and  determina- 
tion of  the  exact  rights  of  the  parties,  and  to  the  continuity  and 
identity  of  the  veins  in  question  in  this  case,  or  the  absence 
thereof,  to  prosecute  development  work,  and  particularly  work 
hereinafler  mentioned;  and  .  •  •  •  an  injunction  has  heretofore 
been  issued  in  this  case  against  the  defendants;  and  .  .  •  •  the 
plaintiflT  has  refused  its  consent  to  the  prosecution  of  the  work 
hereinafter  mentioned.''  Accurate  descriptions  are  given  of  the 
cross-cuts,  shafls,  winzes,  lagging,  and  levels,  which  are  to  be 
the  subjects  of  further  labor,  and  the  object  thereof  is  distinctly 
pointed  out.  While  the  general  nature  of  this  development  has 
been  stated  in  the  application,  some  definite  specifications  are 
cited  to  show  the  reasons  for  this  order.  ^^FourUi.  To  run 
east  on  the  level  known  as  the  two-hundnnl-foot  level  of  the 
Little  Darling  to  the  ^ast  end  line  of  the  claim,  through  the 
openings  made  by  the  Blue  Bird  Company,  and  particularly 
the  floor  or  drifl  known  as  the  Foley  drifl,  thus  named  afler 
the  man  who  last  worked  there  for  the  Blue  Bird  Company. 
(Aoe  intention  is  here  to  extend  said  drifl  beyond  the  point 
where  the  Blue  Bird  Company  lefl  ofi*,  in  order  to  determine 
whether  or  not  any  vein  shows  beyond  said  point.)  ....  Sixik. 
To  open  up  the  lagging  which  now  closes  up  the  connection 
made  by  the  Blue  Bird  Company  between  levels  Nos.  4  and  6, 
and  which  connection  is  made  from  the  winze  last  mentioned, 
and  an  incline  from  the  bottom  thereof,  and  a  raise  from  the 
five-hundred-foot  level.  (This  being  a  connection  or  cross-cut 
recently  made  by  the  Blue  Bird  Company,  and  immediately 
lagged  up  by  it,  so  that  these  defendants  had  no  opportunity  to 
examine  the  same;  and  the  importance  of  which  is  shown  in  the 
f^ffidavits  filed  in  support  thereof.)'' 
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The  oonditioDS  which  are  set  forth  in  the  order  appealed  froia 
should  be  ooDsidered.  ^*  Provided,  however,  thai  all  of  the  above- 
described  work  shall  be  done  hj  the  said  defendants,  at  their 
own  cost;  and  all  dirt,  debris,  and  ores  shall  be  raised  through 
their  own  shaft,  except  that,  if  the  plaintiff  so  desires,  it  may 
itself  take,  raise,  and  hold,  until  the  final  determination  of  this 
suit,  any  ores  which  may  be  extracted  from  the  vein  shown  on 
No,  4  level,  or  from  any  vein  which  may  be  encountered  north 
thereof,  or  from  the  winze  on  No.  4  level.  And  except,  also, 
that  if  plaintiff  desires  it,  the  opening  of  the  lagging  in  the 
eonnection  between  levels  No.  4  and  No.  5  may  be  done  by 
plaintiff^  or  under  plaintiff's  su{)ervision  ;  provided,  full  liberty 
be  allowed  defendants  to  examine  the  same;  and  provided^ 
fuHher,  that  in  the  examination  of  said  cross-cut  connection 
between  levels  4  and  5,  and  the  cross-cut  from  No.  4  south, 
nothing  more  be  done  than  is  necessary  for  the  examination 
thereof,  and  the  as(*ertainrnent  of  the  nature  of  the  ground,  or 
the  formation  through  which  the  same  are  run;  that  if  these 
Baatters  can  be  determined  without  the  removal  or  opening  of 
any  of  the  timbering,  or  by  digging  in  the  bottom  thereof,  then 
it  shall  be  done  accordingly.  And  it  is  further  ordered  that^ 
for  the  pur[K)se  of  doing  the  foregoing  work  and  inspection,  the 
defendants,  and  all  persons  employed  by  them,  have  a  right  of 
way  through  any  o[)enings,  levels,  and  crass-cuts  made  by  the 
Blue  Bird  Company  within  the  lines  of  the  Little  Darling 
Claim.  ....  And  provided,  oho,  that  the  work,  and  particu- 
larly the  inspection,  shall  be  done  in  such  a  manner  as  not  to 
endanger  any  of  the  present  workings  or  openings;  and  that 
said  connection  between  levels  4  and  5  and  the  cross-cut  south 
from  the  Blue  Bird  shaft  shall  be  left  or  replaced  in  the  same 
condition  that  the  same  now  are  or  may  be  at  the  time  immedi- 
ately prior  to  the  inspection ;  and  it  is  Jwiher  provided,  that 
any  and  all  work  done  by  the  defendants  by  virtue  hereof  must 
be  done  in  good  workmanlike  and  mine  fashion,  and  timbered  in 
best  mining  fashion ;  and  that  these  defendants,  or  such  thereof 
as  shall  cause  said  work  to  be  done,  shall  be  in  no  manner 
i^lieved  from  liability  for  the  doing  of  said  work,  or  the 
manner  in  which  it  is  done  by  this  order;  but  that  the  same 
liability  shall  attach  to  them  on  account  of  such  work  as  would 
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attach  if  done  without  this  order,  in  case  the  ground  or  veina 
in  which  the  same  may  be  done  be  found  or  determined  to 
belong  to  the  plaintiff;  and  it  is  also  Juriher  provided^  that,  ia 
order  to  prevent  any  collision  or  interference  between  cars  or 
other  instruments  of  transportation  of  the  ores  or  debris,  that 
the  defendants  shall  furnish,  at  their  own  expense,  all  necessary 
signal-men  to  warn  the  men  employed  by  either  \yaxiy  of  the 
approach  of  cars,  etc.;  and  the  court  reserves  jurisdiction  over 
the  matter  of  this  order  for  the  purpose  of  seeing  that  it  is 
carried  out  according  to  its  spirit,  and  in  proper  manner;  and 
prodded^  juriher^  that  nothing  in  this  order  contained  shall 
authorize  the  defendants,  or  any  of  them,  to  go  outside  of  the 
boundaries  of  their  own  claims.'' 

The  respondents  move  to  dismiss  this  appeal  for  the  following 
reasons,  to  wit :  '^(1)  That  this  court  has  no  jurisdiction  of  the 
appeal  or  case.  (2)  That  the  order  sought  to  be  ap}>ealed  from 
is  not  appealable.  (3)  That  no  exception  was  taken,  or  appean 
to  have  been  taken  to  said  order,  and  that  there  is  no  bill  of 
exceptions  thereto  in  the  record,  and  that  none  was  taken  or 
filed,  or  ap|>ears  to  have  been  taken  or  filed." 

The  notice  of  appeal  states  that  the  plaintiff  appeals  ''from 
the  order  made  and  entered  in  the  above-entitled  cause  .... 
whereby  said  judge,  upon  the  application  of  the  defendants^ 
modified  the  injunction  granted  in  this  case  against  the  defend- 
ants, and  permitted  defendants  to  prosecute  certain  work  in  the 
workings  of  plaintiff,  and  from  the  whole  and  every  part  of 
said  order." 

The  Code  of  Civil  Procedure  provides  that  "an  appeal  may 
be  taken  ....  from  an  order  to  grant  or  dissolve  an  injun<y 
tion"  (§  421),  and  ^'from  an  order  granting  or  dissolving  an 
injunction."  (§  444.)  The  order  of  injunction  obtained  by  the 
api)ellant  restrained  Murray  d  aL  from  working  upon  the  prop- 
erty, which  it  described  as  the  Blue  Bird  Lode  Mining  Claim. 
The  court  in  making  the  order  under  examination  modified  and 
thereby  partially  dissolved  the  original  injunction  by  authoris- 
ing work  within  certain  restrictions  to  be  done.  In  JffuiU  v. 
Steese^  75  Cal.  626,  the  court  says:  '^ Motions  for  injunction  are 
regularly  heard  upon  complaint,  answer,  and  affidavits,  and  no 
bill  of  exceptions  is  necessary,  unless  it  be  to  identify  the  papea 
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used  OD  the  hearing  in  the  court  below."  Tlie  provisions  of 
the  Code  of  Civil  Procedure  of  this  State  are  similar  to  those 
of  the  Code  of  Califoruia,  and  we  have  adhered  to  the  same 
rule.  {Granite  if.  M.  Co,  v.  Wehisieiny  7  Mont  346;  Vaughn 
V.  DaweSj  7  Mout  360.)  The  necessary  papers  have  been 
pro])erIy  certified,  and  the  motion  to  dismiss  the  appeal  mast 
be  overruled.    (See,  also,  Hefflon  v.  Bowers,  72  Cal.  270.) 

The  contention  of  the  appellant  is  that  the  court  had  no 
authority  to  make  the  order;  that  it  is  unprecedented,  and 
deprives  the  Blue  Bird  Mining  Company  (Limited)  of  the  pos- 
session of  its  property,  without  due  process  of  law.  The  coun- 
sel for  the  appellant  in  their  brief  say:  ^'The  plaintiff  is  within 
the  limits  of  the  defendants'  ground;  that  is  not  disputed,  but 
it  claims  it  has  a  right  there;  that  where  it  has  worked  it  has  a 
right  to  be,  and  as  a  necessary  consequence  that  the  defendants 
have  no  right  to  be.''  How  does  this  concession  affect  the  rela- 
tions of  the  parties?  In  Oieesman  v.  Shreve,  37  Fed.  Rep.  36, 
Mr.  Justice  Brewer  says:  "These  defendants  are  entering 
beneath  the  surface,  within  the  side  lines  of  ground  patented  to 
com))Iainauts,  and  seeking  to  mine  and  take  ore  therefrom. 
Prima  faoie  they  are  tresjiassers.  They  justify  this  entrance 
an<Ier  authority  of  the  laws  of  the  Unite<l  States,  and  esi)ecially 
section  2322  of  the  Revised  Statutes,  which  give  to  the  owner 
of  a  vein,  lode,  or  le<lge,  tlie  top  or  apex  of  which  lies  within 
the  surface  lines  of  his  own  location,  the  right  to  follow  that 
vein  downward,  outside  of  the  side  lines  of  his  location,  and 
into  territory  whose  surface  belongs  to  another.  ....  So  the 
defendants  are  entering  within  the  side  lines  of  complainant's 
property.  Prima  facie  they  are  tre!*|)assers ;  and  where  the  affi- 
davits, upon  an  application  i'or  a  j)reliminary  injunction,  are  con- 
flictiiv^,  the  rule  is  to  pi*eserve  the  possession  as  against  such 
prima  facie  trespassers  by  a  preliminary  injunction,  leaving  the 
question  of  title  to  the  property  to  be  established  by  a  suit  at  law." 

The  granting  or  refusal  of  an  injunction  is  a  matter  of  discre- 
tion in  the  court  below,  and  this  rule  was  recognized  at  an  early 
period  in  the  courts  of  Montana.  {Ndson  v.  (yNeal,  1  Mont. 
284;  Atchison  v.  Peterson,  1  Mont.  670;  Hicks  v.  Michael,  15 
Cal.  107;  Hicks  v.  Compfm,  18  Cal.  206;  De  Godey  v.  Oodey, 
39  Cal.  167;  Rogei^s  v.  Tennant,  45  Cal.  186;  HUler  v.  Collins, 
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63  Cal.  238.)    The  question  to  be  decided  is  whether  there  has 
been  an  abuse  of  judicial  discretion. 

In  SL  Loids  Jf.  <Cr  If.  Co.  v.  Montana  Oniipany  (LimUed)y  axdej 
p.  288,  this  court  reviewed  the  English  and  American  author- 
ities upon  the  right  of  parties  interested  in  mines  to  have  an 
inspection  and  survey  under  the  laws  of  the  State.  We  arrived 
at  the  conclusion  tliat  the  source  of  these  statutory  provisions 
was  the  chancery  practice  of  England,  and,  avoiding  repetition, 
we  will  say  that  most  of  the  cases  cited  in  the  opinion  relate  to 
orders  which  were  made  by  virtue  of  equitable  jurisdiction. 
Under  the  Constitution,  ^' the  District  Courts  shall  have  original 
jurisdiction  in  all  cases  at  law  and  in  equity,  including  all  cases 
which  involve  the  title  or  right  of  possession  of  real  property. 
.  .  .  ."  (Art.  viii.  §  11.)  Independent  of  the  statute  upon 
the  subject,  we  think  that  the  court  below,  by  virtue  of  its 
equity  powers,  could  authorize  the  ins|)eetion  and  survey  of  the 
premises  in  controversy  upon  the  motion  of  any  party  to  the 
action.  It  was  also  maintained  in  St.  Ijouis  31,  A  M.  Co.  v. 
Montana  Company  {LimUed)^  that  the  object  of  these  proceed- 
ings was  to  obtain  the  best  evidence  for  the  trial,  and  that 
DO  constitutional  rights  of  the  owner  of  the  property  to  be 
viewed  had  been  infringed,  although  there  would  be  an  interfer- 
ence with  its  possession.  Tiie  appellant  admits  that  it  is  will- 
ing that  the  respondents  shall  have  all  the  privileg(!s  essential  to 
an  ]ns|>ection  and  survey  of  it^^  vein  and  works,  but  denies  the 
power  of  the  court  to  allow  any  work  to  be  done  thereon.  The 
books  seem  to  be  destitute  of  precedents.  The  court  is  preserv- 
ing the  property  pending  the  litigation,  and  the  sole  purpose  of 
the  onler  permitting  any  development  by  the  respondents  is  to 
ascertain  tlie  facts,  if  iK)ssible.  The  appcillant,  according  to 
Oieesman  v.  Shreve,  supra^  is  prima  facie  a  tresjiasser,  and  there- 
fore the  respondents  are  prima  facie  in  the  rightful  occupancy 
of  the  levels,  shafts,  winzes,  and  cross-cuts,  which  are  described. 
The  respondents  submit  with  their  brief  certified  Cf>pies  of  five 
orders,  which  have  been  made  in  controversies  relating  to  loile 
mining  claims  by  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado.  They  contain  ail  the  features  of  which 
the  appellant  complains  as  obnoxious.  Viewing  the  order  as 
the  best  means  of  discovering  the  truth,  and  having  the  praeti- 
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cal  effect  of  an  inspection  and  sarvey,  and  considering  tlie  actual 
condition  of  the  property,  we  are  unable  to  hold  that  tlie  court 
below  has  abused  its  discretion. 

It  is  therefore  adjudged  that  the  order  be  affirmed  with  costs. 

Habwood,  J.,  and  De  Wjtt,  J.,  concur. 


KLEINSCHMIDT,    Appellant,   v.    KLEINSCHMIDT, 

Respondents 

Absoluts  Salb  ob  KovtaA.QE—Admi»Hfm9  in  flmdingn,  —  In  tn  action  to  hare  • 
deed  declared  a  mortgage  the  answer  Mpecifically  denied  all  or  the  material  alle- 
gEtio&a  of  the  oomplaiut.  aiid  alleged  au  agreement  that  au  indebtediri*M  of  tki6 
plaintiffs  and  another  and  fntnre  iudebteduesa  to  Ui  conlraetid  by  them  should 
become  au  additional  claim  agaiuHt  the  iutere^t  of  tlie  plaintiffs  in  the  premiaes 
oonveyed  by  iinoh  deed,  nule«M  the  tenun  and  conditionK  of  a  certain  bond,  ex^ 
cnted  by  tlie  defendants  to  the  plaiutifib  for  a  recoiiVeyauoe  of  tJie  property,  wan 
complied  with.  Plaintiffs  moved  for  Judgment  on  the  pleadings  upon  the 
ground  that  the  agreement  set  forth  In  the  answer  was  a  ooufesMion  rhat  the 
transaction  constituted  a  mortgage.  IhUi,  tliat  the  motion  was  properly  denied* 
the  question  as  t>)  whether,  in  the  intent  of  the  parties,  the  ti-ansactiou  was  % 
mortgage  or  a  ^ale  being  one  to  be  decided  by  the  evidence. 

fipKcmo  PsBFoBMAMOX  —  Bofid  Ui  TrctAiiO'^j  pr  pet  ty.  —A  bend  in  the  penal  snm  of 
live  tliuui*aud  live  hundred  dollars,  in  wiiich  the  obligoi-s  covenant  iliat  if  the 
obliget^s  pay  them  five  thoiihand  flve  hundred  dollars  and  interest,  and  if  they, 
the  obligors,  do  not  make,  ixeoute,  and  deliver  a  deed  of  certain  property,  thtn 
the  bond  shall  be  in  fall  force,  otherwise  to  be  null,  cannot  be  specifically 
enforctd  so  as  to  comp  1  a  convi  yanee  of  the  property  descril)ed  thertiu  upon  a 
tender  of  the  money,  a»  the  obligors  could  diseliarge  the  bond  by  accepting  the 
tender  of  five  thousand  five  hnudred  dollars  aud  interest  and  then  paying  the 
penal  sum  of  five  thousand  five  hundred  dollars  to  tlie  obligees. 

COKTETAKCK  OF  Hevlty ^  Bond  tfi  THffntvt^.  —  A  conveyance  of  realty  for  a  con- 
sideration which  is  the  full  value  of  the  prop  rty,  where  tlie  vendees  exectited 
to  the  vendors  a  bond  to  reoonvey  such  pn>perty,  the  papi  rs  showing  an  abs(^• 
lute  conveyance,  is,  in  the  absenct.'  of  evidence  tending  to  show  that  a  mortgage 
mn  intended^  an  alisolnte  sale,  with  an  ind'p  ndent  privihge  to  repurcliase 
upon  a  compliance  with  the  terms  of  the  bund.  {Gatutrt  v.  JDogk,  7  Mont.  5t0» 
affirmed.) 

Appeal  frani  First  Judicial  District,  Lewis  and  Clarke  County, 
The  cause  was  tried  l)cfore  Hunt,  J.,  without  a  jury. 

Statement  ot  the  case,  prepared  by  the  judge  who  delivered 
the  opinion. 

The  complaint  in  this  case  wa.s  filed  September  7,  1888.     It 
alleges  that  the  plaintiffs  were  the  owners  aud  seised  in  fee  of 
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the  premises  in  controversy,  describing  them  by  metes  and 
bounds;  that  being  so  seised,  on  the  fourteenth  day  of  May, 
1884,  plaintiffs  executed  and  delivered  to  defendants  a  warranty 
deed  of  the  premises;  that  said  conveyance,  although  in  form 
a  warranty  deed,  was,  in  fact,  a  mortgage,  and  was  made  and 
intended  by  all  the  parties  to  secure  the  repayment  to  the 
defendants  of  the  sum  of  five  thousand  five  huudreil  dollars, 
which  sum  the  defendants  ou  said  day  loaned  to  the  plaintiff, 
Carl  Kleinschmidt ;  that  on  the  same  day  and  as  part  of  the 
transaction,  the  defendants  executed  and  delivered  to  the  plaint- 
ifiEi  a  writing  obligatory  in  the  i)enal  sum  of  five  thousand  five 
hundred  dollars,  conditioned  that  they  would,  on  or  before  the 
first  day  of  August,  1886,  recouvey  to  the  plaintiffs  said  prem- 
ises on  payment  by  the  plaintiffs  to  defendants  of  said  sum  of 
five  thousand  five  hundred  dollars,  with  interest  from  May  14, 
1884,  at  the  rate  of  ten  per  cent  i)er  annum.  The  complaint 
further  alleges  a  tender  of  said  sum  on  August  1,  1886,  to  the 
defendants,  and  refusal  of  said  tender  by  defendants. 

The  prayer  of  the  complaint  is :  First,  that  the  plaintiffs  be 
allowed  to  redeem  said  lands  from  said  mortgage  upon  paying 
to  the  defendants  the  amount  due  thereon.  Second,  that  upon 
such  payment  the  defendants  reconvey  to  the  plaintiffs  by  good 
and  sufficient  warranty  deed  all  and  singular  the  aforesaid  lands. 
Ihird^  that  the  plaintiffs  recover  their  costs  herein,  and  that  they 
have  such  other  and  further  reliel  in  the  premises  as  to  this  court 
may  seem  meet  and  equitable. 

The  answer  is,  firsts  a  specific  denial  of  all  the  material  alle- 
gations of  the  complaint,  admitting,  however,  the  making  of  the 
deed  named  in  the  complaint,  but  denying  that  it^was  intended 
as  a  mortgage.  The  answer  further  alleges  that  the  defendants 
paid  plaintiffs  for  said  premises  with  their  promissory  note  for 
five  thousand  five  hundred  dollars,  payable  on  or  before  August 
1,  1886,  with  interest  at  ten  per  cent;  that  in  addition  to  the 
provisions  of  the  bond  named  in  the  complaint,  it  was  further 
agreed  that  the  plaintiff,  Carl  Kleinschmidt,  might  return  said 
promissory  note  to  the  defendants  on  or  before  August  1,  1886, 
and  if  so  returned  defendants  would  redeed  said  premises.  In 
case  of  the  failure  of  the  plaintiff  to  return  said  note  or  pay  said 
amount  on  or  before  August  1^  1886;  pkintiffi  should  lose  all 
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right  and  daim  upon  said  premises.  The  answer  further  alleges 
that  the  plaintifis  failed  to  comply  with  the  terras  of  tbeir  agree- 
ment on  August  ly  1886;  that  the  plaintiff^  Carl  Kleinschmidt, 
negotiated  said  note  shortly  after  obtaining  possession  of  it ;  that 
lie  has  never  returned  said  note  or  tendered  said  money;  that 
the  defendants  have  been  in  possession  of  the  premises  ever  since 
May  14y  1884;  that  the  plaintiff^  Carl  Kleinschmidt,  and  the 
Blackfoot  Horse  and  Cattle  Company  were  also  indebted  to  the 
defendants  at  the  time  of  this  transfer,  and  it  was  agreed  that 
this  indebtedness,  and  the  indebtedness  to  be  contracted  by 
said  Carl  Kleinschmidt  and  said  cattle  company,  should  become 
an  additional  claim  against  any  ibterest  of  the  plaintiffs  in  the 
premises,  but  that  unless  plaintiffs  compl'od  with  the  terms  and 
conditions  of  the  bond,  and  delivered  up  the  note,  as  above  set 
forth,  then  plaintiffs  ceased  to  have  any  interest  in  or  to  said 
premises,  or  any  part  thereof. 

There  is  a  replication  denying  the  material  allegations  of  the 
answer. 

The  case  was  tried  by  the  court  without  a  jury.  A  motion 
was  made  by  the  plaintiffs  for  judgment  on  tl>e  pleadings,  upon 
the  ground  that  the  answer  substantially  sets  forth  that  at  the 
time  of  the  execution  of  the  conveyance  that  the  furtlier  indebt- 
^ness  of  Carl  Kleinschmidt  and  the  cattle  company  should 
become  an  additional  claim  against  the  interest  of  the  plaintiffs 
in  the  premises  mentioned  in  the  deed,  and  that  such  matter  in 
the  answer  was  a  confession  that  the  transaction  constituted  a 
mortgage,  as  contended  for  by  the  plaintiffs,  and  not  an  absolute 
eale.    This  motion  was  denied. 

The  court  found  the  &cts,  which  may  be  abbreviated  as 
•follows: — 

L  On  May  14, 1884,  the  plaintifl^,  being  then  the  owners  of 
the  premises  in  controversy,  made,  executed,  and  delivered  their 
warranty  deed  to  the  same  to  the  defendants. 

II.  The  agreed  purchase  price  was  five  thousand  five  hun- 
dred dollars* 

HL  In  payment  of  said  land  defendants  delivered  to  plaint- 
iff, Carl  Kleinschmidt,  their  promissory  note  for  five  thousand 
five  hundred  dollars,  negotiable  in  form,  and  which  was  subee* 
quently  negotiated  by  plainti&  for  full  value* 
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IV.  That  on  May  16,  1884,  defendants  made,  executed,  and 
delivered  to  plaintiffs  their  bond  for  a  deed  of  said  property  in 
the  penal  sum  of  five  thousand  five  hundred  dollars;  that  said 
bond  sets  forth  that  the  obligors,  the  defendants,  are  bound  to 
the  obligees,  the  plaintifls,  in  the  penal  sum  of  five  thousand 
five  hundred  dollars;  that  tlie  anidition  of  the  obligation  is 
such  that  if  the  obligors  shall,  on  or  before  the  first  dav  of 
August,  1886,  make,  execute,  and  deliver  unto  the  said  Carl 
Kleinschmidt  and  Marie  Kleinschmidt  (provided  the  said  Carl 
Kleinschmidt  and  Marie  Kleinschmidt  shall,  on  or  before  that 
day,  have  paid  to  the  said  obligors  the  sum  of  five  thousand  five 
hundred  dollars,  with  interest  at  the  rate  of  ten  per  cent  per 
annum,  the  price  by  tlie  said  Carl  Kleinschmidt  and  Marie 
Kleinschmidt  agreed  to  be  paid  therefor)  a  goo<l  and  safficient 
txmveyance,  a  guaranty  deed,  free  from  all  encumbrance,  all  that 
certain  lot  (describing  the  premises),  then  this  obligation  to  be 
void,  otherwise  to  remain  iu  full  force  and  virtue,  etc. 

V.  Said  deed  and  bond  were  duly  filed  for  record. 

VI.  The  note  given  by  defendants  to  plaintiffs  was  given 
and  received  in  full  payment  of  the  agreed  purchase  price  of  tbt 
plaintiffs'  interest  in  said  land ;  tliat  the  transaction  was  intended 
«s  an  absolute  sale  of  the  premises,  and  an  agreement  to  reoonvej 
the  same  upon  the  plaintiffs'  compliance  with  the  terms  and  con- 
ditions of  the  bond.  The  agreement  to  reoonvey  contained  no 
reference  to  the  deed,  nor  were  there  any  words  or  provisions 
showing  that  the  bond  was  intended  as  a  defisaaance  to  said  deed, 
and  the  bond  was  not  so  intended. 

VII.  At  the  time  of  the  transaction  it  was  further  agreed 
between  the  parties  that  plaiutiSs  might  take  up  said  bond  by 
returning  said  note,  instead  of  paying  the  amount  set  ferth  in  the 
bond,  but  this  was  a  privily  given  by  defendants  to  plluntiffi| 
and  there  was  no  obligaticm  on  the  jwrt  of  the  plainti£b  to  retum 
tlie  note  unless  they  desired. 

-  VIII.  The  delivery  of  the  note  by  defendants  to  plaintiffi 
was  not  a  loan,  and  did  not  create  an  indebtedness  from  plaiet* 
iffs  to  defendants. 

IX.    There  was  no  act  to  be  done  by  plaintiflb  for  whkA  tKe 
deed  was  intended  to  be  a  security. 
.    X.    The  intention  of  the  plaiutifib  was  to  make  an  absolute 
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sale,  and  the  intention  of  the  defendants  was  to  make  an  abso- 
lute purchase,  with  the  right  of  the  plaintiffs  to  repurchase  upon 
compliance  with  the  terms  of  the  bond. 

XI.  That  the  deed  was  not  intended  by  any  of  the  parties 
to  be  a  security  for  the  payment  of  any  money  or  the  perform- 
ance of  any  act. 

XII.  The  consideration  of  five  thousand  five  hundred  dollars 
was  full  value  for  the  land. 

XIII.  That  upon  the  execution  and  delivery  of  the  deed 
plaintiffs  gave  defendants  possession  of  the  premises,  which  they 
have  ever  since  held. 

Xiy.  That  at  the  time  of  these  transactions  Carl  Klein- 
echmidt  was  considerably  in  debt,  and  with  the  exception  of  his 
interest  in  this  land  had  little  or  no  property  subject  to  execu- 
tion, and  that  the  plaintiffs  made  this  sale  with  intent  to  hinder 
and  delay  the  creditors  of  Carl  Kleinschmidt. 

XV.  On  August  1,  1886,  Albert  Kleinschmidt,  on  behalf 
of  the  plaintiffs,  tendered  to  Louis  Hillebrecht,  defendant,  five 
thousand  five  hundred  dollars,  and  no  more,  and  demanded  a 
deed  under  said  bond. 

Xyi.  That  said  Hillebrecht  did  not  waive  a  tender  of  the 
full  amount,  which  amount  was  five  thousand  five  hundred 
dollars,  with  interest  at  ten  per  cent  per  annum  from  May  16, 
1884. 

XyiL  That  at  no  other  time  have  plaintiffs  made  any  other 
tender  of  money,  nor  have  they  offered  to  return  said  note. 

XYIII.  The  note  has  been  paid  by  defendants;  that  said 
payment  was  by  them  resisted  in  an  action  at  law. 

Upon  the  facts  above  the  court  found  the  following  conclu- 
sions of  law: — 

1.  The  defendants  are  the  owners  in  fee-simple,  and  entitled 
to  the  possession  of  the  premises  against  plainti&,  and  all  per- 
sons claiming  under  them. 

2.  The  transactions  evidenced  by  the  deed  of  May  14,  1884, 
and  the  bond  of  May  16th,  constituted  an  absolute  sale  and  not 
a  mortgage ;  nor  was  said  bond  intended  as  a  defeasance  of  the 
deed. 

3.  No  debt  or  other  obligation  was  created  by  these  trans- 

actiooB  for  which  the  deed  could  constitute  a  security. 
Vol.  IX.— »i. 
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4.  When  plaintiffs  sold  the  land  they  were  endeavoring  to  get 
said  land  out  of  their  hands  in  order  to  delay  certain  creditors 
of  the  plaintiff*  Carl  Kleinschmidt,  and  by  reason  of  their  attempt 
to  hinder  and  delay  the  creditors  of  Carl  Kleinschmidt  are  not 
entitled  to  the  relief  of  a  court  of  equity. 

6.  That  at  no  time  have  the  plaintiffs  made  any  legal  tender 
of  the  amount  due  under  the  bond,  and  have  therefore  lost  all 
their  right  to  enforce  from  the  defendants  a  conveyance  of  the 
land  in  controversy. 

Upon  these  findings  of  fact  and  conclusions  of  law  judgment 
was  entered  in  favor  of  the  defendants,  confirming  their  right 
and  title  to  the  premises.  Plaintifl^  moved  for  a  new  trial  on 
the  ground :  First.  Of  the  insufficiency  of  the  evidence  to  jus* 
tify  the  findings  and  decbion.  The  insufficiency  is  specified  as 
to  almost  all  the  findings  of  fact,  and  in  each  instance  it  is  to 
the  effect  simply  that  the  findiug  is  unsustained  by  the  evidence, 
setting  forth  the  reasons  why  plaintiffs  consider  that  such  evi- 
dence is  insufficient  They  further  specify  that  the  finding  of 
the  court,  that  the  conveyance  was  made  with  the  intent  to  hinder 
and  delay  the  creditors  of  Carl  Kleinschmidt,  is  not  supported 
by  the  allegations  of  the  answer.  Second.  Plaintifi^  except  to 
the  conclusions  of  law  by  the  court  for  the  reason  that  said  con* 
elusions  are  contrary  to  the  evidence.  Third.  Plaintifib  assign 
errors  of  law  as  follows :  (a)  Error  in  admitting  testimony  tend*- 
ing  to  show  that  Carl  Kleinschmidt  was  endeavoring  to  hinder 
and  delay  his  creditors,  there  being  no  allegation  to  that  effect 
in  the  answer.  (6)  Error  in  overruling  plaintiffs'  motion  for 
judgment  on  the  pleadings. 

The  motion  for  a  new  trial  was  by  the  District  Court  denied. 
The  plaintiff  appealed  both  from  the  judgment  and  from  the 
order  denying  a  new  trial. 

McOuicheon  &  Molrdyre^  for  Appellants. 

Appellants  contend,  and  insisted  in  the  court  below,  both  upon 
a  motion  for  judgment  on  the  pleadings  and  upon  objection  to 
testimony  on  beiialf  of  said  respondents,  that  the  pleadings 
admitted  that  the  subject-matter  of  the  action  was  a  mortgage 
and  not  a  sale,  and  that  no  evidence  other  than  what  was  owing 
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from  appellants  to  respondents  was  competent  or  admissible 
under  the  pleadings.    The  agreement  that  the  indebtedness  of 
the  appellant,  Carl  Kleinschmidt,  and  the  Blaekfoot  Horse  and 
Cattle  Company,  and  such  additional  indebtedness  as  they  should 
thereafter  contract,  should  become  an  additional  claim  against 
the  interests  of  appellants  in  the  premises  described  in  the  deed, 
is  absolutely  irreconcilable  with  the  theory  of  a  sale  of  these 
premises;  for  if  the  premises  had  been  sold,  what  interest  would 
appellants  have  in  them?    Again,  in  their  answer  respondents 
aver  that  the  note  for  five  thousand  five  hundred  dollars,  the 
consideration  passing  from  respondents  to  appellants  for  the 
conveyance  of  May  14,  1884,  was  itself  to  be  returned,  and  a 
failure  to  do  so  was  to  vest  the  absolute  title  to  the  premises  in 
the  respondents.    This,  too,  is  inconsistent  with  the  idea  of  an 
absolute  sale,  for  what  concern  could  it  have  been  of  respond- 
ents what  appellants  did  with  this  note,  if  it  was  the  consider- 
ation, the  purchase  price  of  the  land?    This  itself  is  certainly 
an  admission  on  the  part  of  respondents  that  said  conveyance 
was  to  secure  the  performance  of  an  act  or  obligation,  which 
would  consequently  make  the  conveyance  a  mortgage.    {Gassert 
v.  Bogky  7  Mont.  697.)    The  deed  and  bond  in  this  case  were, 
as  the  evidence  shows,  delivered  at  the  same  time;  the  parties  in 
both  instruments  are  the  same;  the  consideration  expressed  in 
both  is  the  same;  the  note  given  by  respondents  is  to  Carl 
Kleinschmidt  alone,  although  the  appellants  owned  the  land 
jointly.    These  make  the  transaction  necessarily  a  mortgage. 
{Ihyl<yr  v.  Wdd,  5  Mass.  109;  Newhalt  v.  Burt,  7  Pick.  156; 
Niigeat  v.  Riley,  1  Met.  117;  Cdlwdl  v.  Woods,  3  Watts,  188; 
Kerr  v.  Oilmare,  6  Watts,  405;  Broum  v.  Nickle,  6  Pa.  St.  390; 
Wihon  V.  Skoenbvsger,  31  Pa.  St.  296;  1  Jones  on  Mortgages, 
§  248;  OiUis  v.  MarUn,  2  Dev.  Eq.  470;  25  Am.  Dec.  729.) 
The  law  is  well  settled  that  when  an  instrument  purporting  to 
be  a  deed  is  made,  and  at  the  same  time  a  bond  to  reconvey  the 
land  described  in  it  is  given,  especially  *as  in  the  case  at  bar, 
when  the  sum  mentioned  in  the  bond  is  the  precise  consideration 
for  the  deed,  that  much  less  evidence  is  required  to  stamp  the 
transaction  as  a  mortgage;  and  that  thereupon  all  that  is  neces- 
sary  for  the  person  alleging  the  instrument  to  be  a  deed  to  do  is 
to  introduce  testimony  tending  to  raise  a  doubt  in  the  mind  of 
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the  judge  as  to  the  character  of  the  instrument ;  when  this  is 
done  that  the  law  says^  the  instrument  must  be  declared  a  mort- 
gage and  not  an  absolute  sale.  (Gassert  v.  Bogk,  7  Mont.  600.) 
A  summary  of  the  testimony  shows:  An  application  about 
May  14,  1884,  by  Carl  Kleinschmidt,  one  of  the  appellants, 
to  respondents  for  certain  accommodation.  The  giving  by 
respondents  of  the  note  for  five  thousand  five  hundred  dollars, 
payable  on  or  before  August  1, 1886,  with  interest  from  its  date 
at  the  rate  of  ten  per  cent  per  annum.  The  understanding  that 
this  note  was  an  accommodation  note  merely.  The  action  of 
respondent,  Reinhold  H.  Kleinschmidt,  in  going  to  different 
banks  in  Helena,  and  notifying  them  that  this  particular  note 
was  accommodation  pa])er  and  for  them  not  to  discount  it.  The 
positive  verified  allegations  on  the  part  of  these  respondents  in 
the  suit  of  the  Second  Nat.  Bank  v.  Kleinachmidtf  that  this  pre- 
cise note  referred  to  was  made  by  them  for  the  accommodation 
of  Carl  Kleinschmidt  only,  and  that  they  had  received  no  con* 
sideration  for  the  same.  The  resisting  payment  of  said  note, 
and  their  demand  that  execution  should  issue  therein  against 
the  other  defendants.  The  application  by  respondent  Hille- 
brecht  to  Carl  Kleinschmidt  to  protect  this  paper,  and  thus 
avoid  the  said  suit.  The  various  offers  on  the  part  of  the 
respondents  to  re-deed  this  laud  long  after  the  time  when  the 
bond  expired,  on  the  payment  of  said  note,  and  of  other  allied 
indebtedness  claimed  ti>  be  due  to  them  from  Carl  Kleinschmidt^ 
and  to  be  a  lien  on  this  land.  The  taking  Carl  Kleinschmidt's 
agreement  that  he  would  give  a  mortgage  on  this  land  to  secure 
a  note  of  one  thousand  one  hundred  dollars,  and  the  agreement 
that  this  note  should  be  paid  from  the  proceeds  of  said  land. 
The  written  memorandum  in  the  handwriting  of  Beinhold  H. 
Kleinschmidt,  in  pencil,  on  the  account  furnished  Carl  Klein- 
schmidt by  Louis  Hillebrecht,  subsequent  to  December  I,  1886, 
to  the  effect  that  after  Carl  paid  his  debts  he  should  receive  a 
deed  for  this  land.  The  positive  admission  on  the  part  <^ 
Reinhold  H.  Kleinschmidt  on  cross-examination  that  this  land 
was  held  by  respondents  as  security  for  the  payment  by  Carl 
Kleinschmidt  of  this  note  and  of  such  other  debts,  and  this 
after  the  many  twistings  of  witness  on  his  examination  and 
cross-examination.     The  levy  by  respondents  of  certain  attach- 
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ments  against  the  interest  of  Carl  Kleinschmidt  in  this  precise 
land,  as  late  as  November  19,  1889,  more  than  three  years, 
according  to  their  contention,  after  such  interest  had  absolutely 
passed  from  him  and  become  vested  in  them.  Now  appellants 
contend  that  none  of  these  things  could  have  reasonably  been 
had  had  the  transaction  of  May  14,  1884,  been  intended  as  an 
absolute  sale,  or  even  a  sale  condition  to  be  absolute  on  August 
1,  1886;  and  that  they  are  conclusive  of  appellants'  contention 
that  the  transaction  at  bar  was  a  mortgage  or  security.  At 
least,  they  raise  the  doubt  whether  said  instrument  was  absolute 
or  intended  as  security,  and,  as  courts  of  equity  incline  to  con- 
strue such  a  transaction  to  be  a  mortgage,  are  sufficient  to  entitle 
appellants  to  the  relief  prayed  for  herein.  For  these  reasons 
appellants  insist  that  the  findings  of  the  court  are  absolutely 
and  irreconcilably  in  conflict  with  the  testimony;  and  that  for 
that  reason  their  motion  for  a  new  trial  herein  should  have  been 
granted.  The  bond  executed  and  delivered  by  respondents  to 
appellants  was  in  effect  a  defeasance.  It  therefore  became  incum- 
bent upon  respondents  to  prove  that  the  transaction  was  intended 
as  a  conditional  sale  and  not  a  mortgage.  {Edrington  v.  Harper^ 
3  Marsh.  J.  J.  353;  20  Am.  Dec.  146;  Twnipseed  v.  Cunning" 
ham,  16  Ala.  501;  50  Am.  Dec.  190.) 

CuUen,  Bandera,  &  Shelton,  and  A,  C.  Boikin,  for  Respondents. 

The  motion  for  judgment  on  the  pleadings  by  the  appellants 
"was  properly  overruled  by  the  court,  because  all  the  material 
allegations  of  the  complaint  are  denied  in  the  answer,  and  most 
of  the  affirmative  allegations  of  the  answer  ai*e  denied  by  the 
replication,  the  point  at  issue  being  whether  the  transaction 
is  a  mortgage  or  a  conditional  sale.  The  complaint  alleges  that 
it  was  a  mortgage;  the  answer  denies  it,  and  under  the  decision 
of  the  court  in  Gasaert  v.  Bogk,  7  Mont.  585,  parol  evidence 
is  admissible  to  show  the  real  character  of  the  transaction. 
''If  the  answer  contains  a  denial  of  any  material  fact,  judgment 
on  the  pleadings  cannot  be  granted."  {Nudd  v.  Thompson,  34 
Cal.  39;  Amador  Count;/  v.  BtUferfield,  51  Cal.  526;  Botto  v, 
Vandamenty  67  Cal.  332.)  The  agreement  set  forth  in  the  answer 
with  reference  to  the  indebtedness  of  Carl  Kleinschmidt  and 
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the  Blaokfoot  Horse  and  Cattle  Company  was  to  be  ineffrt'tnal 
unless  said  plaintiffs  complied  with  the  terms  and  conditions  of 
said  bond,  and  delivered  up  the  note  as  set  forth  in  said  answer, 
and  that  in  case  of  the  failure  on  their  part  in  any  or  all  tliese 
respects  said  plaintiff  ceased  to  have  any  interest  in  or  to  said 
premises,  or  any  part  thereof,  or  in  or  to  the  proceeds  of  the  sale 
of  the  same.  It  is  conceded  by  the  appellants  that  parol  evi- 
dence was  admissible  to  determine  the  exact  contract  between 
the  parties.  (Gassed  v.  Bogk,  7  Mont.  597;  Chases  Casey  1 
Bland,  206;  17  Am.  Dec.  277.)  And  the  authorities  cited  in 
appellants'  brief  upon  this  question  are  taken  seriatim  from  the 
note  to  the  latter  case  on  page  304,  17  Am.  Dec.,  and  the 
reporter  says  in  commenting  on  it:  ^'But  the  better  doctrine 
certainly  is,  that  a  contemporaneous  deed  and  bond  to  reconvey 
on  payment  of  a  sum  of  money  do  not  even  in  equity  neces- 
sarily constitute  a  mortgage;  but  that  the  construction  of  the 
contract  de|^uds  upon  the  question  whether  or  not  security  for 
a  debt  was  intended."  The  court  having  found  as  a  fact  from 
all  the  testiniony  that  a  mortgage  was  not  intended,  but  that 
the  transaction  was  an  absolute  sale  with  a  bond  back,  and  the 
finding  of  the  court  being  supported  by  a  preponderance  of  evi- 
dence, the  question  as  to  whether  the  transaction  was  a  mortgage 
or  conditional  sale  cannot  now  be  raised  in  this  court,  upon  the 
familiar  principle  that  if  there  is  any  evidence  to  sustain  the 
findings  of  the  court  the  judgment  will  not  be  reversed.  Carl 
Kleinschmidt  took  back  a  bond  for  a  deed  to  this  property;  bat 
the  bond  nowhere  refers  to  the  deed,  nor  does  it  ap})ear  from 
the  papers  that  there  was  any  connection  whatever  between  the 
giving  of  the  deed  by  Carl  Kleinschmidt  to  the  defendants, 
and  the  giving  of  the  bond  by  the  defendants  to  Carl  Klein- 
schmidt. So  that  the  transaction,  taken  together,  and  giving 
the  most  favorable  construction  (possible  to  Carl  Kleinschmidt, 
is  at  the  most  a  conditional  sale.  No  debt  appears  to  be  due 
or  owing  from  plaintiff  to  defendants,  (Jones  on  Mortgages, 
§  265.)  ''Where  there  is  no  debt  and  no  loan  it  is  im]K>ss]bIe 
to  say  that  an  agreement  to  sell  will  change  an  absolute  deed 
into  a  mortgage."  (Glover  v.  Payn,  19  Wend.  518.)  There 
was  no  debt  incurred  by  the  plaintiff  to  defendants  at  the 
time  of  the  original  transaction;  and  this  appears  to  be  almost 
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conclusively  established  bj  the  fact  that  the  defeDdants,  neither 
in  the  form  of  a  note  nor  of  any  other  writing,  took  any  obliga- 
tion to  show  any  indebtedness  from  plaintiff  to  defendants. 
{Horn  V.  KeteUas,  46  N.  Y.  605;  Jones  on  Mortgages^  §  272; 
Conway  v.  AUxand^^j  7  Cranch,  218;  Flagg  v.  Mann^  14  Pick. 
467 ;  Devlin  on  Deeds,  §  1 129.)  The  fact  that  plaintiff  delivered 
possession  of  the  premises  to  the  defendants  is  a  strong  circum- 
stance to  show  that  the  transaction  was  an  absolute  sale  and  not 
a  mortgage.  The  consideration  which  was  paid  for  the  land 
by  the  defendants  appears  to  have  been  the  full  value  thereof 
at  the  time  of  the  original  transaction.  (Jones  on  Mortgages^ 
§  275.)  '^  The  fact  that  the  consideration  is  fully  equal  to  the 
value  of  the  laud  is  evidence  of  some  weight  that  the  trans- 
action was  a  sale  and  not  a  mortgage;  because  in  making  a 
loan,  men  don't  usually  advance  the  full  amount  of  the  land.'' 
{Carr  v.  Rising,  62  111.  14.  See  Devlin  on  Deeds,  §  1133; 
Ooyle  V.  Davis,  116  U.  S.  108.)  The  character  of  the  trans- 
action is  fixed  in  the  beginning.  (Devlin  on  Deeds,  §  1134.) 
When  an  attempt  is  made  to  convert  a  deed  absolute  in  form 
into  a  mortgage,  the  evidence  ought  to  be  so  clear  as  to  leave 
no  doubt  that  the  real  intention  of  the  parties  was  to  execute  a 
mortgage;  otherwise,  the  intention  appearing  on  the  face  of  the 
deed  will  prevail.  {Hentey  v.  Hotaling,  41  Cal.  22;  Manasae 
V.  Dinkelspiel,  6S  Cal.  404.  See,  also.  People  v.  Irwin,  14  Cal. 
428;  FUigg  v.  Mann,  14  Pick.  467;  Page  v.  Vilhao,  42  Cal. 
75;  Rick  v.  Doane,  35  Vt.  125;  Morris  v.  Angle,  42  Cal.  236; 
TTo/facc  V.  Johnstone,  129  U.  S.  58;  (hdman  v.  Peter,  118  U.  S. 
73;  HowUmd  v.  Blake,  97  U.  S.  624;  Horbaok  v.  HUl,  112 
U.  S.  144;  Coyle  v.  Davis,  116  U.  S.  108 ;  Robinson  v.  Oropsey, 
6  Paige,  480;  Calhoun  v.  Lumpkin,  60  Tex.  185;  De  Bruhl  v. 
Maas,  54  Tex.  464.)  If  this  transaction  was  a  sale  with  a 
right  to  purchase  l)ack,  then  if  the  plaintiff  failed  to  comply 
with  the  terms  of  the  bond  and  pay  the  money  fixed  therein  as 
che  purchase  price  of  the  premises,  he  lost  all  his  rights  to  com- 
pel, and  cannot  now  compel  a  conveyance  to  him  of  the  prem- 
ises. (3  Poraeroy's  Equity  Jurisprudence,  §  1194,  n.  1 ;  Hughes 
V.  Sheaff,  19  Iowa,  335;  SaxUm  v.  Hitchcock,  47  Barb.  220; 
WhUney  v.  loumsend,  2  Lans.  249;  Page  v.  Vilhac,  42  Cal. 
76;  Morris  v.  Angle,  42  Cal.  236.)    The  bond  to  reoonvey  was 
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not  a  defeasance  in  any  aooeptation  of  the  term.  (3  Comyn's 
Digest,  title  "Defeasance/'  p.  354.)  The  covenant  or  agree- 
ment to  reoonvey  is  not  a  defeasance  necessarily,  either  at  law 
or  in  equity.  (Jones  on  Mortgages,  §  260;  Calhoun  v.  Lump^ 
kiriy  supra;  Horbach  v.  Hill,  tupra;  Henley  v.  HoiaUng,  41 
Cal.  22.) 

De  Witt,  J. — We  are  of  opinion  that  the  plaintiff'  motion 
for  a  judgment  on  the  pleadings  was  properly  denied.  The 
allegations  of  the  complaint  material  to  the  plaintiffs'  theory  of 
the  case  are  all  specifically  denied  in  the  answer.  The  further 
matter  set  up  in  the  answer,  as  to  the  indebtedness  of  Carl 
Eleinschmidt  and  the  Blackfoot  Horse  and  Cattle  Company, 
existing  and  to  be  incurred,  to  defendants,  being  a  lien  on 
plaintiffs'  interest  in  the  land,  was  conditioned  upon  plaintiffs 
complying  with  the  terms  of  the  bond.  It  left  the  inquiry  to 
be  decided  by  the  evidence,  whether  the  intent  of  the  parties 
was  that  the  transaction  should  be  a  mortgage  or  a  sale;  and 
the  court  properly  heard  evidence  upon  that  issue.  The  prayer 
of  the  complaint  seems  to  be  for  specific  performance  on  the 
bond.  Plaintiffs  pray  that  the  defendants  reconvey  the  prem- 
ises.    Such  relief  could  not  be  granted  on  the  bond. 

An  inspection  of  that  instrument  reveals  the  fact,  that  the 
obligors  make  no  covenant  to  recouvey.  They  simply  agree 
that,  if  the  obligees  pay  them  five  thousand  five  hundred  dollars 
and  interest,  and  if  they,  the  obligors,  do  not  make,  execute,  and 
deliver  a  deed,  then  the  bond  of  five  thousand  five  hundred 
dollars  shall  be  in  full  force,  otherwise  to  be  null.  The  obligors 
could  discharge  the  bond  by  accepting  the  tender  of  five  thou- 
sand five  hundred  dollars  and  interest,  and  then  paying  the 
penal  sum  of  five  thousand  five  hundred  dollars  to  the  obligees. 
No  conveyance  could  be  compelled  under  the  bond  if  a  valid 
tender  had  been  made.  But  appellants,  in  their  brief  before  us, 
demand  "other  and  further  relief,"  as  prayed  in  the  thinl 
division  of  the  prayer  of  the  complaint ;  that  is,  that  the  deed 
in  evidence  be  declared  to  be  a  mortgage,  and  that  they  have 
leave  to  redeem  such  mortgnge. 

We  have  carefully  examined  the  voluminous  evidence  in  the 
record.     It  demonstrates  beyond  question  that,  although  there 
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was  a  conflict  and  contradiction,  the  findings  of  the  coart  are 
sustained  by  the  evidence  and  a  preponderance  thereof.  Such 
was  the  view  of  the  lower  court  on  the  trial,  and  on  the  motion 
for  a  new  trial.  This  court  will  not  now  disturb  those  findings. 
We  will  say  in  passing  that  the  view  we  take  of  the  other  points 
of  the  case  makes  it  unnecessary  to  decide  whether  the  fourteenth 
finding  is  supported  by  the  pleadings.  That  finding  is  not 
necessary  to  the  determination  of  the  case. 

The  only  other  question  before  us  is  the  conclusion  of  the 
court,  from  the  fiicts  that  the  transactions  were  a  sale  and  not  a 
mortgage. 

This  whole  proposition  has  recently  been  so  ably  discussed^ 
and  the  law  so  clearly  defined  by  the  late  territorial  Supreme 
Ck)urt  through  Mr.  Justice  Bach  {Gasaeri  v.  Bogky  7  Mont.  685), 
that  the  law  is  no  longer,  with  us,  an  open  question.  The  court 
in  that  case  says :  "  The  cases  cited  may  be  divided  into  three 
classes:  (1)  Those  cases  in  which  the  papers  (deed  and  bond) 
upon  their  face  recite  that  the  transaction  is  one  for  the  security 
of  a  loan.  (2)  Those  cases  where  evidence  aliunde  shows  that 
a  mortgage  and  not  a  sale  was  intended,  including  cases  wherd 
the  evidence  shows  such  facts  as  a  previous  loan,  an  application 
for  a  loan,  great  difference  in  value,  application  on  the  part  of 
grantee  to  have  the  debt  or  portion  thereof  repaid.  (3)  Cases 
in  whidi  the  courts  hold  that  a  deed  with  contract  to  reconvey 
are  'per  ae  mortgages." 

The  case  at  bar  is  not  included  within  the  first  class.  The 
court  in  Gasaert  v.  Bogk  disavow  the  doctrine  in  the  third  class. 
The  only  standing  for  appellants  is  to  bring  themselves  within 
the  second  class. 

Changing  the  names  of  parties  to  those  in  this  case,  we  may 
read  again  from  Gaasert  v.  Bogk,  page  599:  "In  the  case  under 
consideration,  the  deeds  and  contract  upon  their  face  show  an 
absolute  conveyance.  No  obligation  appears  therefrom  binding 
Carl  Kleinschmidt  to  pay  anything;  no  words  appear  from 
which  the  characteristic  of  security,  so  essential  to  a  mortgage, 
can  be  deduced.  Pnvui  faciei  the  transaction  is  one  of  sale.  It 
is  incuml)ent  upon  the  plaintiffs  to  produce  some  evidence  tend- 
ing to  show  that  a  mortgage  in  fact  was  intended."  And  at  page 
600,  same  casie,  aa  follows :  "  Where  the  papers  do  not  show  thai^ 
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a  security  iras  meanti  it  is  incumbent  upon  the  party  seeking  to 
eetablish  a  mortgage  to  show  that  a  mortgage  was  intended." 

The  court  in  the  case  before  us  has  found  from  the  evidence 
that  a  mortgage  was  not  intended^  but  that  the  papers  were 
intended  as  an  absolute  sale,  and  an  independent  privilege  to 
repurciiase.  The  reason  and  the  authority  of  Gassert  v.  Bogt 
are  suiScient  in  this  case. 

We  are  of  opinion  that  the  judgment  and  order  denying  the 
motion  for  a  new  trial  should  be  affirmed^  and  it  is  so  ordered. 

Blake^  C.  J.^  and  Habwood^  J.,  concur. 
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STATE,  Appellant,  v.  SULLIVAN,  Respondent. 

CBDcniAii  "Law  ^  Imprisonmtmt  ftr  omitt. --Where  fhe  statnte  does  not  make  fhe 
ooflta  p&rt  of  the  panubmeiit  for  the  crime  of  whkh  a  defendant  ia  oonyicted,  he 
cannot  be  imprisoned  for  the  nun-payment  of  ooeto  in  oaaee  originally  prcea* 
cnted  in  the  District  Court,  but  a  Judgment  for  such  ooste  may  be  enforced  M 
in  civil  aetioni. 

8Aia — Fmyntr  acquiUal  —  Variance  im  tiameM  —  Idem  somrfu.  —  The  defendant  ia 
the  cane  at  bar  pleaded  a  former  acquittal  of  the  aame  offense  on  the  gionnd  of 
a  ▼arianc^  between  the  proof  and  the  indictment,  in  that  the  person  injured  was 
described  in  the  indictment  as  John  Hoys,  and  the  proof  showed  his  true  nam* 
to  be  John  Maae.  Heidy  that  as  the  surnames  were  not  alike  in  sound  or  la 
spelling,  and  the  offunse  was  not  described  with  suiBcient  certainty  in  olhsr 
respects  to  identify  the  act,  the  Tariance  was  material,  and  the  former  aoquitlsl 
was  therefore  not  a  defense  to  the  second  proseoatioa. 

Appeal  from  Second  Judicial  District^  Deer  Lodge  OmrUy. 

Tbe  defendant  was  tried  before  Dubfee,  J. 

Henri  J.  Hojskellj  Attomej-General,  for  the  State,  Appellant 

The  judge  of  the  District  Court  has  authority  to  dismiss  the 
case  and  order  a  noL  proa,  of  the  indictment^  and  to  direct  a 
resubmission  or  re-examination  of  the  charge,  and  in  the  meaa 
time  detain  the  defendant  in  custody  for  his  appearance  to  answer 
a  new  indictment,  where:  (1)  If  the  defendant  is  formally  aio- 
quitted  on  the  ground  of  a  variance  between  the  indictment  and 
the  proof;  or  (2)  upon  an  objection  to  the  form  or  substance 
of  the  indictment^  it  shall  not  be  deemed  an  acquittal  of  the 
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same  offense,  (Qmnumto,  v.  FarreU^  105  Maw.  189:  People  v. 
Sdtmidt,  64  Cal.  263;  People  v.  McNealy,  17  Cal.  333;  People 
V.  Hugliesy  41  Cal.  236;  Swindel  v.  SUiU,  32  Tex.  102;  Moigan 
V.  StaUy  34  Tex.  677.)  Upon  the  evidence  the  defendant  was 
rightly  acquitted  under  the  first  indictment,  l)ecause  it  did  not 
support  the  averment.  The  averment  was  that  this  defendant 
attempted  to  kill  and  murder  one  John  Moys,  while  the  evidence 
showed  that  the  person  assaulted  was  one  John  Maze.  Does 
that  verdict  protect  the  defendant  under  the  second  indictment? 
The  true  criterion  by  which  the  question  is  to  be  decided  is^ 
whether  the  evidence  necessary  to  supi)ort  the  second  indictment 
would  have  been  sufiBcient  to  convict  the  defendant  on  the  first. 
{State  v.  Birmingham^  Busb.  122.)  In  such  cases  a  former 
acquittal  is  no  bar  to  a  conviction  ui)on  a  second  indictment. 
{State  V.  Revels f  Busb.  200;  Pennsylvania  v.  Huffman^  Addis. 
140;  MaHha  v.  State,  26  Ala.  75;  StaJLe  v.  McCoy y  14  N.  H. 
364 ;  People  v.  Warren,  1  Parker,  Cr.  C.  339;  People  v.  BumSy  1 
Parker, Cr.C.  184;  Q>mmonM7.  v.  Hade,  17  Pick. 390;  Commcnw, 
V.  Smith,  2  Va.  Cas.  273,  325;  P^-ice  v.  StaJU,  19  Ohio,  424.) 
New  trial  for  the  same  offense  for  error  does  not  place  the  defend- 
ant twice  in  jeopardy.  {People  v.  GUmorey  4  Cal.  376 ;  People 
V.  3/arcA,  6  Cal.  543;  People  v.  Olwelly  28  Cal.  456;  People  v. 
Baza,  53  Cal.  690;  People  v.  Hardisson,  61  Cal.  379;  PeopUv. 
Schmidty  64  Cal.  260.)  The  trial  which  had  already  been  had 
was  a  mistrial,  and  did  not  relieve  the  party  from  further  liabil- 
ity.  {Staie  v.  Sutton,  4  Gill,  494;  People  v.  Cochran,  6  Md. 
407.) 

The  point  contended  for  by  the  State  attorney  in  this  case  is, 
tbat  the  court  erred  in  not  ordering  the  prisoner's  committal  on 
a  ludgment  under  section  368,  page  471  of  the  Compiled  Stat- 
utes. In  a  case  like  this  the  defendant  was  not  entitled  to  a 
discharge  on  the  payment  of  the  whole  of  the  fine  (without 
costs),  because  the  judgment  was  that  he  pay  the  costs  as  well 
as  the  fine.  They  being  inseparable  must  be  paid,  and  in  case 
of  a  failure  to  pay  either,  or  any  part  of  either,  imprisonment 
follows.  (§  369,  supra;  §  370,  p.  471,  Comp.  Stats.;  Ex  parte 
Harrison,  63  Cal.  301.)  The  same  rule  applies  to  justices  of 
the  peace  as  applies  to  judges  of  the  District  Court,  so  far  as 
requiring  them  to  commit  the  defendant  to  the  county  jail  for 
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the  line  and  costs  in  case  of  conviction.  (§  508,  p.  496,  Comp, 
Stats.)  When  the  law  says  that  the  defendant  shall  be  fined 
and  also  paj  the  costs,  and  that  he  be  committed  until  they  are 
paid,  the  costs  are  included  with  the  fine  as  a  part  of  the  judg- 
ment. A  failure  to  order  a  committal  is  a  failure  of  justice. 
In  AlherUon  v.  Kriechbaum,  65  Iowa,  17,  Reed,  J.,  says:  "The 
power  to  tax  the  costs  of  the  prosecution  against  the  defendant 
exists  independently  of  the  statute  in  question."  (See,  also. 
State  V.  Darr,  63  N.  C.  617.) 

John  F.  ForbiSf  for  Respondent 

Both  ]iarties  appeal  from  the  decision  in  this  case.  Sullivan 
had  been  previously  indicted  for  the  same  offense  as  charged 
in  the  indictment  in  the  present  case,  but  in  the  former  case 
the  indictment  charged  that  the  assault  was  committed  upon 
one  John  Moys.  This  appearing  to  the  court,  the  jury  were 
instructed  to  acquit  Sullivan,  and  the  jury  returned  a  verdict  of 
not  guilty.  Subsequently  another  grand  jury  indicted  Sullivan 
for  an  assault  upon  John  Maze.  Sullivan  pleaded  former 
acquittal,  and  introduced  in  evidence  the  records  of  his  former 
trial  and  acquittal,  which  the  court  refused  to  admit  in  evidence. 
This  was  error.  The  fact  of  the  misnomer  in  the  former  indict- 
ment was  immaterial.  (§  189,  p.  438,  Comp.  Stats.)  If  the 
error  was  immaterial,  then  the  former  acquittal  was  conclusive^ 
and  Sullivan  cannot  be  indicted  atj^in  for  the  same  offense. 
{People  V.  Hughes^  41  Cal.  234.)  Upon  the  State's  appeal  we 
insist  that  the  court  had  no  authority  in  law  to  imprison  one 
for  the  non-payment  of  costs.  There  is  no  provision  of  statute 
providing  for  such  imprisonment  unless  the  statute  expressly 
declares  that  the  imprisonment  shall  extend  to  costs  as  well  as 
the  fine.  The  statute  declares  that  every  person  convicted  of 
assault  shall  be  fined  in  a  sum  not  less  than  five,  nor  more  than 
fifty  dollars.  (§  57,  p.  51 1,  Comp.  Stats.)  The  statute  does 
not  provide  that  in  such  cases  the  costs  shall  be  added  to  the 
fine  and  the  defendant  imprisoned  until  the  same  is  paid.  The 
I  law  provides  expressly  that  there  shall  be  a  civil  judgment 

!  entereil  against  the  defendant  for  costs.     (§  410,  p.  479,  Comp. 

Stats.)    Tliis  section  also  provides  how  the  costs  shall  be  ool- 
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lected  in  criminal  cases.  Before  a  defendant  can  be  imprisoned 
upon  a  judgment  for  costs,  the  law  must  provide  in  express 
terms  that  upon  conviction  he  shall  be  fined  an  amount  includ- 
ing costs.  (Petty  v.  Countif  Court  of  San  Joiupiin  County ^  45 
Cal.  245.) 

Habwood,  J. — Both  parties  to  this  action  appeal.  The 
defendant  was  indicted  for  an  assault  upon  one  John  Maze, 
with  intent  to  commit  murder.  Upon  the  trial  the  jury  re- 
turned the  following  verdict:  "We,  the  jury,  find  against  the 
defendant  on  his  plea  of  former  acquittal,  and  that  he  is  guilty 
of  a  simple  assault,  and  fix  his  punishment  at  a  fine  of  fifty 
dollars/'  whereupon  the  court  pronounced  judgment  against  the 
defendant  that  he  "pay  the  fine  of  fifty  dollars  assessed  by  the 
jury  in  the  said  above  cause,  and  further  that  he  pay  the  cobts  of 
this  prosecution." 

The  record  shows  that  the  defendant  paid  said  fine  of  fifty 
dollars  when  the  judgment  was  pronounced,  but  did  not  pay 
the  costs  of  prosecution.  The  State,  by  its  attorney,  then  moved 
the  court  for  an  order  that  defendant  be  committed  to  the 
county  jail  until  said  casts  were  paid.  On  the  hearing  of  this 
motion,  after  argument  of  counsel  for  both  parties,  the  court 
overruled  said  motion,  on  the  ground,  as  stated  by  the  court, 
''that  it  appears  that  there  is  no  law  to  imprison  a  defendant 
for  the  non-payment  of  costs  in  such  a  case;  and  the  defendant 
was  thereupon  ordered  discharged."  To  that  ruling  the  State 
excepted,  and  by  bill  of  exceptions  reserved  the  question  of  law 
involved  in  said  ruling,  and  the  same  is  assigned  by  the  State  in 
its  appeal  herein  as  error. 

We  will  consider  this  branch  of  the  appeal  first. 

The  section  of  our  statute  defining  the  crime  of  assault,  and 
providing  the  punishment  therefor  (Comp.  Stats.  Crim.  Laws, 
§  58),  is  as  follows:  "An  assault  is  an  unlawful  attempt, 
coupled  with  a  present  ability,  to  commit  a  violent  injury  on 
the  person  of  another;  and  every  person  convicted  thereof  shall 
be  fined  in  a  sum  not  less  than  five  nor  more  than  fiftv  dollars." 

The  defendant's  counsel  insists  that,  iuasmuch  as  the  law 
defining  the  crime  of  assault,  and  providing  the  punishment 
thereforj  does  not  include  the  costs  as  part  of  the  fine  or  puniah- 
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meDty  the  defendant  cannot  be  lawfully  imprisoned  for  non-pay- 
ment of  cofitSy  bat  that  such  costs  may  be  enforced  as  in  a  civil 
judgment,  oa  provided  by  section  410,  Criminal  Practice  Act 

After  a  careful  review  and  analysis  of  the  varions  proviiooiia 
of  the  statute  defining  crimes  and  pnnisliments,  and  the  manner 
of  entering  and  enforcing  judgments  for  costs  in  criminal 
actions,  we  conclude  that  the  [x>int  on  the  part  of  the  defendant 
is  well  taken,  and  that  the  order  of  tlie  court  should  be  sustained 
in  this  particular  case.  We  questinn,  however,  that  it  should 
be  so,  even  in  this  case,  and  under  the  same  statute,  if  the 
defendant  had  been  convicted  of  a  simple  assault  in  a  Justice's 
Court,  or  had  been  convicted  in  the  District  Court  on  appeal 
from  the  Justice's  Court.  It  will  be  observed  that  the  statute 
governing  the  practice  in  criminal  cases  in  the  Justice's  Courts 
and  in  cases  appealed  from  that  court  to  the  District  Court, 
provides  as  follows  (§  508,  Crim.  Prac.  Act):  "In  all  cases 
of  conviction  und^r  the  provisions  of  tliis  chapter,  the  court 
shall  enter  his  judgment  for  the  fine  and  costs  against  the 
defendant,  and  may  commit  him  until  the  judgment  is  satisfied, 
as  in  cases  in  the  District  Court."  (See,  also,  §§  514,  515,  517, 
Crim.  Prac.  Act.)  These  general  j>rovisions  as  to  costs  are 
confined  to  "cases  of  conviction  under  the  provisions  of  this 
chapter,"  which  applies  to  cases  commenced  in  the  Justice's 
Court.  We  do  not  find  any  such  general  provision  applying 
to  all  cases  of  conviction  in  the  District  Qnirt,  requiring  the 
costs  to  be  made  part  of  the  penalty.  It  follows  that  in  cases 
originally  commenced  in  the  District  Courts,  where  the  statute 
does  not  make  the  costs  part  of  the  punishment  for  the  crime 
of  which  the  party  is  convicte<l,  there  is  no  provision  of  stat- 
ute authorizing  imprisonment  for  non-payment  of  costs.  There 
is  provision,  however,  for  enforcing  the  judgment  for  costs  as 
in  civil  actions.     (§  410,  Crim.  Prac.  Act.) 

The  statute  frequently  in  defining  crimes  and  panishmen^ 
provides  that  persons  convicted  thereof  shall  be  fined  or  im- 
prisoned, or  both,  "  with  costs  of  prosecution,"  or  "  together 
with  costs  of  prosecution,"  as  in  the  cases  provided  for  in  sec- 
tions 65,  147,  148,  179,  262,  265,  and  others  of  Criminal  Laws 
Practice  Act.  In  such  cases,  the  costs  are  made  part  of  the 
fine  or  punishment,  to  be  enforced  in  the  same  manner  as  the 
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fine  under  the  provisions  of  section  368,  Criminal  Practice  Act. 
In  the  case  at  bar,  the  crime  of  which  defemlant  was  convicted 
is  not  declared  by  statute  punishable  by  fine  and  costs,  or  with 
costs;  hence  there  is  no  law  authorizing  imprisonment  in  that 
case  for  non-payment  of  costs  alone. 

We  will  now  proceed  to  consider  and  determine  the  matter 
assigned  as  error  by  the  defendant  as  appellant. 

It  appears  from  the  defendant's  bill  of  exceptions  that  the 
indictment    upon   which   defendant   was  convicted,   as    alx)ve 
stated,  charged  him  with  the  crime  of  assault  n}X)n  one  ^' John 
Maze/'  with  intent  to  commit  murder.     On  liis  arraignment, 
the  defendant  entered  a  plea  of  "not  guilty,'*  and  of  "former 
acquittal  of  the  offense  charged."     Upon  the  trial  defendant 
offered  in  evidence  a  former  indictment  charging  him  with  an 
assault  upon  one  "John  Moys,"  with  intent  to  commit  murder, 
and  with  this  former  indictment  defendant  offered  in  evidence 
the  journal  of  the  court  showing  the  trial  thereon,  and  that  on 
0uch  trial  defendant,  by  hi»  counsel,  moved  the  court  "to  dis- 
miss the  action  on  account  of  varianr^  between  the  proof  and 
the  charge  in  the  indictment;  which,  being  fully  heard  and 
considered  by  the  court,  was  sustained,  whereupon  the  court 
instructed  the  jury  to  find  the  defendant  not  guilty;"  that  the 
jury  returned  its  verdict  acconlingly,  and  the  court  further 
ordered  that  the  defendant  be  held  and  admitted  to  bail  in  the 
sum  of  one  thousand  dollars,  to  await  the  action  of  the  next 
grand  jury.     The  record  further  shows  that  in  connection  with 
the  evidence  so  offered  by  defendant  "  it  was  agreed  between  the 
counsel  for  the  State  and  for  the  defendant  that  the  offense 
charged  in  the  indictment  under  which  the  defendant  is  now  on 
trial  and  the  former  indictment  are  one  and  the  same  offense; 
that  the  defendant  was  acquitted  on  the  former  trial  for  the 
reason  that  there  was  a  variance  l>etween  the  proof  and  the 
indictment,  in  this,  that  in  the  indictment  the  party  injured 
was  described  as  'John  Moys,'  and  the  proof  showr.  that  the 
party  injured  was  STohn  Maze,'  and  that  on  account  of  such 
variance  the  court  instructed  the  jury  to  acquit  the  defendant,'^ 
which  evidence  and  said  admissions  were  offered  "  for  the  purpose 
of  showing  former  acquittal,  as  set  up  in  the  defendant's  plea." 

Objection  was  made  by  the  attorney  for  the  State  to  the 
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admission  of  such  proffered  evidence, ''  for  the  reason  that  the 
same  was  irrelevant,  immaterial,  and  did  not  siiow  a  former 
acquittal,  and  for  the  reason  that  defendant  had  been  formerly 
acquitted  upon  a  material  variance  l)eti?een  the  indictment  and 
the  proof,  and  that  the  facts  set  forth  in  the  proffered  proof  do 
iiot  constitute  an  acquittal."  The  courf  sustained  this  objection, 
And  refused  to  allow  such  profTere^l  ev  idence  to  be  submitted  to 
^he  jury;  to  which  ruling  defendant,  by  counsel,  excepted,  and 
pn  this  ap|)eal  assi[;:tis  sucli  ruling  a-^  error. 

Counsel  for  defendant  now  i^isists  that  the  misnomer  in 
describing  the  person  assaulted,  as  alleged  in  the  first  indictment, 
was  an  imniateriai  variance,  and  that  if  such  variance  was 
immaterial,  the  acquittal  on  the  former  indictment  is  a  bar  to 
(Conviction  on  the  indictment  in  this  action  for  assault  on  John 
Maze. 

The  statute  provides  (§  223,  Crim.  Prac.  Act):  "If  the 
defendant  is  formally  acquitted  on  the  ground  of  a  variance 
between  the  indictment  and  the  proof,  or  upon  an  objection  to 
the  form  or  substance  of  the  inrlictmeut,  it  shall  not  be  deemed 
an  acquittal  of  the  same  offense." 

It  has  been  held  in  a  great  number  of  cases  that  where  the 
evidence  shows  a  substantial  mistake  or  misnomer  (not  merely 
|i  slight  variation  in  spelling,  where  the  same  sound  is  preserved) 
in  describing,  or  attempting  to  describe  in  the  indictment  the 
party  injured,  or  whose  pro|)erty  is  injured  or  stolen,  is  fatal  to 
the  prosecution,  and  sufljcieut  cause  to  discharge  the  prisoner  on 
that  prosecution. 

Modern  decisions  seem  to  be  quite  unanimous  on  this  general 
proposition.  {Laynea  v.  State,  5  Port.  236;  Donnd  v.  Vniied 
Staiea,  1  Morris,  141 ;  Parchnian  v.  State,  2  Tex.  App.  228; 
Morgan  v.  State,  34  Tex.  677;  People  v.  Allen,  61  Cal.  140; 
PeopU  V.  Hughe8,  41  Cal.  234;  People  v.  McNealy,  17  Cal.  333.) 

Taking  the  general  propo.sition  above  laid  down,  together 
with  the  doctrine  of  idem  sonana^  we  liav^e  a  reasonable  guide  by 
which  to  determine  the  question  in  the  case  under  ronsideration. 
Moreover,  we  have  many  particular  examples  to  which  the  courts 
Jiave  applied  these  geneml  doctrines.  "  Modern  decisions  make 
no  distinction  between  a  misnomer  of  the  surname  and  the  Chris- 
tian name,"  says  Justice  Collier  in  Laynea  v.  Staie,  supra. 
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In  the  case  at  bar  the  trial  court  held  that  the  differcDce 
between  the  two  names  iovolved  a  material  variation,  not  only 
in  the  spelling  of  the  surnames,  Moys  and  Maze,  but  that  these 
names  are  not  alike  in  sound,  and  the  variance  was  material. 
This  ruling  is  abundantly  supported  by  authorities,  and  we  find 
no  error  in  it.  In  this  connection  counsel  for  defendant  cites 
section  189,  Criminal  Practice  Act,  which  provides  as  follows: 
''When  an  offense  involves  the  commission,  or  an  attempt  to 
commit,  a  private  injury,  and  is  described  with  suiScient  cer- 
tainty in  other  respects  to  identify  the  act,  an  erroneous  allega- 
tion as  to  the  person  injured,  or  intended  to  be  injured,  shall  not 
be  deemed  material.'' 

An  examination  of  the  indictment  in  the  case  at  bar  reveals 
the  fact  that  the  offense  is  not  described  with  sufficient  certainty 
to  identify  the  act,  if  the  name  of  the  party  assaulted  be  disre- 
garded or  deemed  immateriaL 

Judgment  affirmed. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


HEYFRON,   Respondent,  v.   MAHONEY,  Appellant. 

BuBonom— JTatM  of  eandidate  mU^peOsd. —Under  section  1044,  fifth  diririon  of 
the  Compiled  Statntes,  providing  that  technicalities,  or  error  in  spelling  the 
name  of  any  candidate  for  office,  shaU  be  dinregarded  on  the  trial,  it  was  prop- 
erly ordered,  in  tlte  trial  of  an  election  case,  tliat  certain  Totes,  with  the  name 
<*Dan  Heyfron,"  should  be  oounted  fur  Daniel  J.  Heyfron,  he  being  a  candidate 
for  the  office  for  which  snch  votee  were  cast,  and  being  the  only  person  haying 
this  snmame  within  the  oonuty. 

8A1IS — FaUurt  of  judges  to  take  oa^. — Where  there  is  a  fair  vote  and  an  honest 
oonnt,  it  is  no  ground  for  the  rejection  of  the  returns  of  a  voting  precinct  that 
the  Judges  of  election  were  not  sworn.  (Case  of  WeUs  ▼.  2by2or,  6  Mont  208, 
affirmed.) 

Bamm-^ Place  of  noting,  —Where  the  election  in  a  certain  Toting  precinct  was  held 
at  a  place  more  than  three  miles  distant  from  the  place  designated  by  the  com- 
missioners of  the  county,  the  election  is  Toid,  and  the  vote  returned  from  such 
preoinot  is  properly  excluded  fh>m  the  total  of  votes  cast  in  the  county. 

Sams — ApportionmerU  of  iUegai  voles, —  Where  it  appeared  that  a  certain  number 
of  Totes  cast  at  a  particular  precinct  were  illegal,  a  finding  by  the  court,  appor- 
tioning said  illegal  Totes  and  deducting  them  from  the  whole  vote  received  by 
each  party  to  the  contest,  in  the  proportion  that  the  vote  of  each  party  bore  to 
the  whole  vote  caat  at  said  prednct,  was  proper  where  there  was  evidence  to  sup- 
port the  finding,  although  the  entire  vote  of  such  preoinot  might  have  been 
properly  excluded  aa  tainted  with  firaad. 

TouDL— M. 
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BttME—AmMdm^ntt  during  trial  qf  eanieM^-^Tb^  prorisi^ns  of  tlM  Code  of  CfTil 
Procedure,  reUting  lo  ftmendmeDts  to  pleadings,  apply  to  election  coDtevts,  umI 
the  permitling  of  an  amendinent  to  a  Htatt-meiit  of  confcetft  in  oorreoting  she 
apelUng  of  the  name*  of  pnrBoni,  and  the  adilition  of  other  names  to  eotiloni 
to  the  proof,  is  not  an  ahnee  of  jadioial  diaoretion  when  It  does  not  appear  that 
the  adTcme  party  was  muled  thereby. 

Bakb — Evidence — StApoetta,  —  Upon  the  trial  of  an  election  e<mteet  tbs  oontestant 
offered  in  evidence  a  snbpoBna,  together  with  the  retnm  of  the  ooroner,  sbitwing 
thst  he  waa  unable  to  find  the  persons  named  thexbin,  eumpriiting  the  allegtd 
illegal  Toters.  Held,  that  the  subpcsna  and  return  tended  to  prove  a  proper 
eflbrt  on  the  part  of  the  conteatant  to  bring  before  the  aoort  the  beat  endesM, 
and  was  properly  idmitted. 

Appeal  from  Second  Judicial  Difiridy  JUissoula  QmiUy. 

The  caase  was  tried  before  De  Wolfe,  J. 

Woody  &  WAsUr^  for  Ap|>ellaot. 

The  subpoena,  with  the  coroner's  return  thereon,  was  inad- 
missible and  incoaii)eteut  as  evidence;  and  its  admission  by  the 
ootirt  over  the  objection  of  appellant  was  error.  Daring  the 
trial  the  respondent,  by  leave  of  tlie  court,  filed  an  ameodment 
to  the  eleventh  ground  of  contest,  and  the  ap})ellant  then  moved 
the  court  to  strike  out  a  portion  of  said  amendment,  which  motion 
was  overruled  by  the  court;  and  this  we  hold  was  error.  The 
evidence  does  not  support  the  findings  of  the  court  iu  this.  It 
does  not  show  that  %^  illegal  votes,  or  any  illegal  votes,  were 
oast  at  Bonner  precinct.  The  evidence  does  iM>t  show  thallbe 
persons  whose  names  are  contained  in  the  list  of  names  furnished 
by  the  witness  Chandler  were  the  same  |>erdons  wltose  names  are 
contained  in  the  polUbook  of  that  precinct.  Tiie  evidence  also 
wholly  failed  to  show  that  any  illegal  vote  was  cast  at  Bonner 
for  the  appellant  for  the  office  of  sheriff.  This  was  tlie  issae 
made  by  the  pleadings,  and  the  appellant  contends  that  under 
the  pleadings  and  the  law  the  respondent  was  bound  to  sliow, 
not  only  that  illegal  votes  wei'e  cast,  but  that  they  were  cast  ftut 
appellant;  and  that  "  if  it  cannot  be  shown  for  whom  the  illegal 
votes  were  cast,  then  the  complaint  must  fail  for  want  of  proof, 
the  same  as  any  other  case  which  is  lost  for  want  of  sufficient 
evidence  to  sustain  it.''  {McDaniePs  Oase^  Brighily's  Leading 
Cases  on  Election,  pp.  248,  249;  Tarbox  v.  Sughrue^  36  Kan. 
225;  Ex  parte  Mwphyy  7  Cowan,  153;  People  v,  (ScolL,  16 
Mich.  283;  Sudbury  v.  SUams,  21  Pick.  148;  Tru$tee»  v.  Qibb$j 
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2  Cush.  39 ;  Ddoateh  v.  Bogers,  86  N.  C.  360 ;  Jiidhina  v.  Hill, 
50  N.  H.  140;  Stale  v.  Lehre,  7  Rich,  234;  McNedy  v.  Wood- 
rw/,  1  Green,  352;  PeopU  v.  IWAitf,  31  N.  Y.  560;  Prince  v. 
SkUlm,  71  Me.  361.) 

Word  &  Smilhj  for  BeBpondent. 

By  referenoe  to  the  affidavit  of  contest  and  the  answer  of 
appellant,  it  will  be  seen  that  the  appellant,  by  refusing  to  deny 
the  allegation,  virtually  and  legally  admits  that  the  6  votes 
east  for  Dan  Heyfron  at  Nozon  precinct  should  have  been 
ooanted  for  the  respondent,  and  u)k>n  these  allegations  the 
respondent  was  entitled  to  a  judgment,  to  have  said  6  votes 
counted  for  him  for  the  office  of  sheriff  of  said  countv.  The 
election  at  OKeefe  precinct  was  held  at  a  place  three  and  one- 
half  miles  distant  from  the  house  designated  by  the  board  of 
coonty  commissioners.  This  action  of  the  court  in  excluding 
said  precinct  from  the  vote  for  sheriff  was  legal  and  proper,  and 
is  sustained  by  the  law  in  most  adjudicated  cases.  (See  McCrary 
on  Elections,  §§  123,  124;  Knowles  v.  Yatea,  31  Cal.  93,  94.) 
"Where  the  record  does  not  disclose  the  evidence  upon  which  a 
finding  of  the  court  is  based,  it  is  presumed  that  the  judgment 
of  the  court  was  sustained  by  the  proof.  (See  Wilson  v.  Davis, 
1  Mont.  189,  190;  Morse  v.  Swan,  2  Mont.  307;  Chumaaero  v. 
Vial,  3  Mont  378,  379;  Story  v.  Black,  5  Mon.  41.)  Many 
other  cases  could  be  cited  to  the  same  effect,  and  where  the  evi- 
dence in  a  case  upon  which  a  court  bases  its  findings  is  conflict- 
ing the  cause  will  not  be  reversed,  (See  Reynolds  v.  Snow,  67 
Cal.  497.)  And  first,  did  the  court  err  in  allowing  the  respond- 
ent to  introduce  in  evidence  a  subpoena  issued  to  the  coroner  of 
Missoula  County,  for  all  the  persons  charged  by  the  respondent 
as  illegal  voters  at  Bonner  precinct,  with  the  coroner's  returti 
that  the  parties  (except  one  or  two)  could  not  be  found  in  Mis- 
soula County^  It  will  be  remembered  that  the  election  took 
place  November  6, 1888,  and  the  subpoena  was  issued  December 
22d,  and  returned  December  26, 1888,  by  the  coroner.  Now  if 
these  parties  were  residents  and  voters  on  November  6,  1888,  it 
is  hardly  probable  that  all  had  removed  from  the  county  before 
December  22d,  less  than  sixty  days  after  the  election.    To  show 
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tliat  the  persons  charged  as  illegal  voters  were  not  residents  of 
the  county,  the  r&si)ondent  had  the  sub})<Bna  issued  and  placed 
in  the  hands  of  the  proper  officer  for  service,  and  the  introduc- 
tion of  this  subpoena  and  the  coroner's  return  was  proper,  and 
was  the  best  way  of  proving  that  the  persons  were  not  in  the 
county.  Unless  the  appellant  can  show  that  his  interests  were 
prejudiced  by  this  innocent  subpoena,  the  cause  will  not  be 
reversed,  {Gillett  v.  Clurk,  6  Mont.  193;  Norwood  v.  KenfiM, 
30  Cal.  394.)  Under  a  statute  like  ours,  where  it  is  al)soIutely 
impossible  to  show  how  the  illegal  vote  was  cast,  what  course 
will  the  courts  pursue  in  determining  a  contest  for  office,  when 
it  lias  been  shown  that  illegal  voieSy  stj^ierU  to  change  the  retuUf 
have  actually  been  polled  and  counted?  All  the  authorities 
agree  that  the  polls  should  be  purged  of  the  illegal  votes,  unless 
the  court  or  board  canvassing  have  the  poiDer  to  order  a  new  dec- 
tion.  The  courts  here  on  the  trial  of  a  contest  have  no  power 
to  order  a  new  election  and  declare  the  office  vacant ;  hence  the 
judge  trying  the  cause  must,  under  the  law,  resort  to  one  of  two 
different  ways  to  purge  the  poll :  Mraty  deduct  all  the  illegal 
votes  from  the  candidate  receiving  the  highest  vote  at  the 
particular  poll  or  precinct;  or  second^  deduct  the  illegal  tfotet 
from  the  whole  vote  of  that  particular  precinct,  in  the  propor- 
tion that  each  candidate's  vote  bears  to  the  whole  vote;  in  other 
words,  divide  (he  illegal  votes  between  the  candidates  in  the  same 
propojiion  that  the  total  vote  cast  for  each  candidate  bears  to 
the  whole  vote  of  said  precinct.  This  was  the  course  adopted 
by  the  trial  court  in  the  case  at  bar,  and  it  is  sustained  by 
almost  all  the  authorities  and  law  writers.  (McCrary  on  Elec- 
tions, §§  460,  461,  462;  People  v.  Gcotty  16  Mich.  311.) 

Blake,  C.  J. — At  the  general  election,  held  November  6, 
1888,  Daniel  J.  Heyfron  was  the  Democratic,  and  Cain  B. 
Mahoney  was  the  Republican  candidate  for  the  office  of  sheriff 
of  the  county  of  Missoula.  The  official  canvass  of  the  returns 
from  all  the  precincts  showed  that  Mahoney  had  received  1,843 
votes  and  Heyfron  1,797  votes,  and  the  certificate  of  election 
was  delivered  to  the  first-named  person,  Heyfron  then  initiated 
this  contest  by  filing  with  the  county  clerk  his  statement,  which 
sets  forth  many  grounds  under  the  provisions  of  the  statute; 
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(Comp.  Stats,  div.  5^  §§  1043,  1044.)  Maboney  interposed  a 
demurrer^  which  was  overruled,  and  thereupon  answered,  and 
Heyfron  filed  his  replication.  The  cause  was  tried  by  the  court 
without  a  jury,  and  the  evidence,  which  was  offered  by  the  con- 
testant, related  solely  to  the  precinct  at  Bonner,  where  Mahoney 
had  171  votes  and  Heyfron  had  51  votes.  No  testimony  was 
introduced  by  Mahoney,  and  the  court  made  its  findings  of  the 
facts  from  the  pleadings  and  the  evidence,  and  adjudged  that 
Heyfron  was  entitled  to  the  office.  The  motion  of  Mahoney  for  a 
new  trial  was  overruled,  and  an  appeal  was  taken  to  the  Supreme 
Court  of  the  Territory  of  Montana.  The  transcript  does  not 
contain  any  request  for  a  finding  in  writing  by  the  parties,  and 
we  will  examine  the  errors  which  have  been  assigned. 

It  is  admitted  by  the  pleadings  that  six  ballots  were  cast  at 
the  precinct  of  Noxon  with  the  name  of  ''Dan  Heyfron '^  for 
the  office  of  sheriff  upon  them ;  that  the  contestant  was  the  only 
person  having  this  surname  within  the  county  of  Missoula; 
and  that  the  board  of  canvassers  did  not  count  the  same  for  the 
respondent.  The  statute  requires  that ''  the  District  Court  shall 
hear  and  determine  in  such  manner  as  shall  carry  into  effect  the 
expressed  will  of  a  majority  of  the  legal  voters,  as  indicated  by 
their  votes  for  such  office,  not  reg>irding  technicalities  or  error 
in  spelling  the  name  of  any  candidate  for  such  office.'^  (Comp. 
Stats,  div.  5,  §  1044.)  It  was  therefore  properly  ordered  that 
these  votes  should  be  counted  for  Daniel  J.  Heyfron  for  said 
office. 

The  court  further  finds  "that  the  whole  vote  returned  by  the 
canvassers  from  CyKeefe  precinct,  being  28  votes  for  oontest«e, 
Cain  B.  Mahoney,  and  12  votes  for  contestant,  Daniel  J.  Hey- 
fron, be  excluded  or  thrown  out  and  disregarded  in  making  up 
the  sum  total  of  votes  cast  in  the  county  for  said  office  of  sheriff/' 
The  statement  of  the  contestant  upon  this  ground  is  as  follows: 
"Because,  at  the  voting  precinct  known  as  'O^Keefe,'  the  elec- 
tion was  not  held  at  the  place  designated  by  the  county  com- 
missioners for  holding  the  election,  and  because  the  judges  who 
held  such  election  were  not  sworn.  The  place  designated  by 
the  county  commissioners  was  the  house  of  one  Blanchard,  and 
the  election  was  held  at  Evaro,  more  than  three  miles  distant 
from  the  place  designated  by  the  commissioners.''    The  answer 
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does  not  deny  these  averments,  but  alleges  the  reasons  for  the 
opening  of  the  polls  at  Evaro;  that  one  of  the  judges  who  bad 
been  appointed,  and  had  in  his  possession  the  poll-lx)oks  and 
ballot-box,  notified  the  persons  at  Blanchard's  house  of  this 
change ;  tliat  every  citizen  who  lived  in  the  vicinity  voted ;  and 
that  no  one  was  prevented  by  this  removal  from  voting;  and 
that  the  election  held  at  this  precinct  was  conducted  honestly, 
and  acc<mling  to  law.  The  replication  controverts  these  reasoo8| 
wln(*li  are  matters  regarding  the  convenience  of  voters,  the  sioe 
of  filanchard's  house,  and  the  quantity  of  whisky  therein  on 
the  dav  of  the  said  election,  and  ^'denies  that  all  the  voters  of 
said  precinct  of  O'Keefe  had  an  opportunity  to  vote  at  said  elec- 
tion." No  evidence  upon  this  point  appears  in  the  record,  and  we 
must  be  governed  by  the  pleadings,  which  confess  the  &cts  speci- 
iicJ  in  this  ground.  '' Previous  to  votes  being  taken,  the  Jodges 
....  shall  take  and  subscribe  the  .  .  •  •  oath.''  (Comp.  Stats, 
div.  5,  §  1015.)  The  statutes  provide  for  the  holding  of  deo- 
tions  ''in  the  several  counties,  townships,  or  precincts  in  this 
Titrritorv";  that  the  boaixl  of  commissioners  of  the  counties 
shall  set  off  and  establish  ^'townships  or  precincts,  when  the 
same  may  be  necessary '';  that  the  clerk  of  the  board  ^'shall, 
at  least  thirty  days  before  any  general  election,  make  out  •  .  •  • 
three  written  notices  for  each  township  or  precinct,  said  notices 
to  l>e,  as  near  as  circumstances  will  admit,  as  follows:  Notioe  is 

herobv  given  that  ....  at  the  house  of ,  in  the  coanty 

of ,  an  election  will  be  held;  .  .  .  ."  that  these  notices 

shall  be  po3ted  in  the  township  or  precinct,  ''one  at  the  house 
where  the  election  is  authorized  to  be  held;  .  •  •  ."  and  that 
the  form  of  entry  in  the  poll-books,  '^as  near  as  cireumatances 
will  ad mit,'^  shall  be  as  follows:   ^'At  an  election  held  attlie 

house  of  A  B,  in  the  township  or  precinct  of ."     (Comp. 

Stats,  div.  5,  §§  1009,  1011,  1013,  1014,  1030.) 

We  cannot  ascertain  from  the  transcriiit  the  views  of  the 
court  l>e1ow  upon  the  objections  of  the  contestant  to  the  returns 
of  the  O'Keefe  precinct.  That  which  is  founded  upon  the  fail- 
ure of  the  judges  to  be  sworn  cannot  be  sustained.  In  TFeib  v. 
Taylor f  5  Mont.  208,  Mr.  Chief  Justice  Wade,  as  the  organ  of 
the  court,  said :  ''The  question  is,  was  there  a  fair  vote  and  an 
honest  count?    If  there  was,  the  election  is  valid,  though  the 
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officers  oonducting  the  same  were  not  duly  sworn  or  chosen^  or 
did  not  possess  the  qualifications  requisite  for  the  office.'^  (And 
see  the  cases  there  cited.) 

What^  then,  was  the  legal  effect  of  the  removal  of  the  polling 
place  more  thau  three  miles  from  the  house  of  Blanchard  to 
Evaro?  Mr.  McCrary,  in  his  work  on  Elections,  writes:  ^'It 
must  be  conceded  by  all  that  time  and  place  are  of  the  sub- 
stance of  every  election,  while  many  provisions  which  appertain 
to  the  manner  of  conducting  an  election  may  be  directory  only." 
(§  141.  3d  ed.)  The  same  opinion  is  expressed  by  Mr.  Paine  iu 
his  treatise  on  Elections.  ^*  The  requirement  that  the  election 
diall  be  held  at  the  place  designated  by  law  is  not  directory ;  it 
is  mandatory,  and  must  be  obeyed.''  (§  327.)  In  Knowlea  v. 
YateSf  31  Oal.  92,  the  court  says:  '*  Sullivan's  house,  which  was 
three  miles  from  the  warehouse,  was  the  place  designated  by  the 
board  of  supervisors,  and  the  fact  that  a  copy  of  the  proclama- 
tion was  posted  upon  the  warehouse  is  not  sufficient  to  overcome 
the  direct  and  positive  evidence  that  Sullivan's  house  was  the 
place  designated.  The  conduct  of  the  persons  acting  as  officers 
of  the  election,  in  openiug  the  polls  and  holding  the  election  at 
a  distance  of  three  miles  from  the  place  appointed  by  the  proper 
authority,  was  without  any  just  excuse  and  unauthorized,  and 
in  that  respect  was,  in  the  sense  of  the  statute,  malconduct." 
In  Mdvin's  Case,  68  Pa.  St.  338,  Mr.  Chief  Justice  Thompson 
says:  '^  A  fixed  place,  it  seems  to  me,  is  as  absolutely  a  requisite, 
according  to  the  election  laws,  as  is  tlie  time  of  voting.  The 
holding  of  elections  at  the  places  fixed  by  law  is  not  directory ; 
it  is  mandatory,  and  cannot  be  omitted  without  error.  I  will 
.not  say  that  in  case  of  the  destruction  of  a  designated  building 
on  the  eve  of  an  election,  the  election  might  not  be  held  on  the, 
same  or  contiguous  ground  as  a  matter  of  necessity — necessitas 
ncm  habet  legem.  But  then  the  necessity  must  be  absolute;  dis- 
carding all  mere  ideas  of  convenience.  •  .  •  •  To  move  the  place 
of  election  three  miles  from  that  designated  by  law,  or  from  a 
village  and  across  a  considerable  stream  a  half  a  mile  or  more 
distant  from  the  village  where  it  ought  to  have  been  held,  or 
from  a  designated  school-house  to  a  vacant  house  more  than  a 
half  a  mile  distant  therefrom,  without  authority  or  any  abso- 
lutely controlling  circumstances,  must  render  the  election  therein 
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TOtd^  and  if  the  votes  taken  be  counted,  oonstitnte  an  nndue  elec- 
tion/' (See,  also,  McCraiy  on  Elections  [3d  ed.],  §§  123,  124; 
Paine  on  Elections,  §§  327-330.)  The  circuniHtauces  which  do 
not  affect  the  result  when  the  place  designated  for  the  holding 
of  the  election  has  been  changed  are  shown  in  Pre9Um  v.  Oidbarir 
Boriy  68  Cal.  209,  wherein  the  court  holds:  "The  polls  were 
opened  a  short  distance  from,  and  in  plain  view  of  the  place 
appointed,  the  owner  of  the  house  selected  having  objected  to 
the  election  proceeding  at  his  house,  and  it  does  not  appear  that 
any  voter  was  misled  or  deprived  of  his  vote  by  reason  of  the 
change."  {Dale  v.  iwtn,  78  111.  180.)  There  was  no  error 
in  the  action  of  the  court  respecting  the  relurns  from  this 
precinct. 

The  third  and  last  finding  is  as  follows:  "That  at  the  pre- 
cinct at  Bonner,  66  illegal  votes  were  cast  for  said  oflSoe  of 
sheriff,  and  which  said  number  of  votes  are  to  be  deducted  from 
the  whole  vote  of  said  precinct  for  said  office;  that  said  66 
illegal  votes  be  apportioned  to  and  deducted  from  the  whole 
vote  received  by  contestant,  Daniel  J.  Heyfron,  and  contestee, 
Cain  B.  Mahoney,  at  said  precinct  of  Bonner,  in  the  same 
proportion  that  the  vote  of  each  of  said  parties  bears  to  the 
whole  vote  cast  at  said  precinct,  to  wit,  16  votes  from  the  vote 
of  contestant,  Daniel  J.  Heyfron,  and  61  votes  from  the  vote 
of  coutestee,  Cain  B.  Mahoney,  leaving  120  votes  cast  for  Cain 
B.  Mahoney  at  said  precinct,  and  36  votes  cast  for  contestant, 
Daniel  J.  Heyfron,  at  said  precinct.''  It  is  the  contention  of 
the  appellant  that  these  is  no  testimony  to  prove  that  66,  or  any 
other  number  of  illegal  votes  were  cast  at  this  precinct  for  him 
for  the  office  of  sheriff,  or  for  the  office  of  sheriff.  The  state- 
ment of  contest  alleges  that  120  "men,  who  were  not  legal 
voters  of  the  county  of  Missoula,  voted  for  said  Cain  B.  Malioney 
for  sheriff.''  After  giving  a  list  of  the  names,  the  eleventh 
ground  concludes:  "Not  one  of  the  said  men  bad  been  in  the 
county  of  Missoula  thirty  days  preceding  said  election,  not  one  of 
them  had  been  in  the  Territory  of  Montana  six  months  preceding 
said  election,  and  every  one  of  them  voted  for  Cain  B.  Mahoney 
at  said  election,  and  were  counted  for  him  by  said  board  of 
can>-assers."  Another  ground  in  the  statement  concerning  some 
of  the  persons  who  voted  for  Mahoney  for  said  office  is  stated 
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thus :  '^  No  one  of  whom  had  legally  declared  Iiis  intention  to 
become  a  citizen  of  the  United  States  prior  to  said  election ;  no 
one  of  said  persons  went  to  the  office  of  the  clerk  of  the  Dis- 
trict Coart  to  make  said  declaration ;  bat  the  deputy  of  said 
clerk  left  his  office^  and  took  the  declaration  of  each  one  of  said 
persons  in  the  county  at  a  distance  from  his  office^  and  that  was 
the  only  declaration  of  such  intention  any  one  of  them  made/' 
The  finding  of  the  court  is  general ;  the  illegal  voters  are  not 
named  or  otherwise  identified,  and  the  nature  of  the  disquali- 
fication is  not  pdlnted  out.  There  is  no  proof,  outside  of  the 
official  returns,  that  any  ballots  were  cast  for  Mahoney  or  Hey- 
fron.  While  we  do  not  deem  the  evidence  clear  or  satisfactory, 
there  is  testimony  which  tends  to  prove  that  laborers  npon  a 
railroad  in  the  vicinity  of  the  precinct  at  Bonner  voted  at  this 
time,  and  that  they  had  not  resided  in  the  county  of  Missoula 
thirty  days  before  that  election.  The  rule  is  settled  by  this 
court  that  the  finding  is  like  the  verdict  of  a  jury,  and,  under 
the  circumstances  appearing  in  the  record,  cannot  be  disturbed. 
We  refrain,  therefore,  from  an  examination  of  the  other  ground, 
affecting  the  illegality  of  voters  of  foreign  birth. 

The  ap|)e11ant  relies  upon  McDaniel^  Case,  Brightly's  Leading 
Cases  on  Elections,  249,  where  it  is  said :  "  But  i|;  the  individual 
do  not  know  for  whom  he  voted,  and  the  fact  cannot  be  established 
by  other  evidence,  then  the  complaint  must  fail  for  want  of  proof, 
like  any  other  cause  which  is  lost  for  want  of  sufficient  evidence  to 
sustain  it.^'  This  case,  however,  related  to  the  illegality  of  only 
one  voter,  whose  ballot  would  decide  the  contest,  and  the  opin- 
ion states  correctly  the  law  which  is  applicable  to  the  facts  of 
that  controversy,  but  has  no  bearing  upon  the  question  before 
us.  Mr.  McCrary  says,  in  his  work  on  Election :  '^But  it  does 
not  follow  that  such  illegal  votes  must  necessarily  be  counted 
in  making  up  the  true  res^ult,  because  it  cannot  be  ascertained 
for  whom  they  were  cast.  In  purging  the  polls  of  illegal  votes, 
the  general  rule  is  that,  unless  it  be  shown  for  which  candidate 
they  were  cast,  they  are  to  be  deducted  from  the  whole  vote  of 
the  election  division  and  not  from  the  candidate  having  the 
largest  number.  Of  course,  in  the  application  of  this  rule  such 
illegal  votes  would  be  deducted  proportionately  from  both  can* 
didates,  according  to  the  entire  vote  returned  for  each."    (§  460, 
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8d  ed.)  He  oontinaes :  ''Let  it  be  understood  that  we  are  here 
referriog  to  a  case  where  it  is  found  to  be  impossible,  by  the  use  of 
due  diligence,  to  show  for  whom  the  ill^;al  votes  were  cast." 
(§  462.)  Mr.  Paine,  in  treating  this  subject,  writes :  **  Where 
illq;al  votes  have  been  cast,  the  true  rule  is  to  purge  the  poll 
by  first  proving  for  whom  they  were  cast,  and  thus  ascertain 
the  real  vote;  but  if  this  cannot  be  done,  then  to  exclude  the 
poll  altogether.  This  is  safer  than  the  rule  which  arbitrariljr 
apportions  the  fraud  among  the  parties/'  (Paine,  Elec  §  513.) 
Under  the  authorities,  it  was  proper  for  the  «court  to  exclude 
the  entire  vote  of  the  precinct  of  Bonner,  or  apply  the  rule  of 
apportionment  to  the  facts.  In  either  event,  the  same  judgment 
would  be  entered  against  the  appellant.  While  it  may  be  the 
safer  rule  to  reject  the  whole  vote  of  a  precinct  which  is  tainted 
by  fraud  or  illegality,  we  cannot  conclude  that  the  court  erred 
in  pursuing  a  different  mode  to  arrive  at  a  like  end.  The  result 
of  the  findings  was  to  give  Mahoney  1,776  votes,  and  Heyfron 
1,788  votes,  and  the  contestant  was  declared  elected  to  the 
office  in  dispute. 

During  the  trial,  Heyfron  obtained  leave  to  amend  his  state- 
ment of  contest  to  conform  to  the  proof  by  changing  the  follow- 
ing names,  which  are  specified  in  the  aforesaid  eleventh  ground, 
to  wit:  "William  McCarthy  to  read  William  McGarry,  W. 
Bugg  to  read  N.  Berg,  Louis  Gunther  to  read  Louis  Gnenteri 
Wade  Beck  to  read  Wade  Beach,''  etc.  Eight  names  were  also 
added  to  the  list  tlierein.  The  appellant  insists  that  the  court 
erred  in  allowing  these  amendments  to  be  made.  Mr.  McCrary 
says :  "  It  may  be  stated,  as  a  general  rule,  recognized  by  all  the 
courts  of  this  country,  that  statutes  providing  for  contesting 
elections  are  to  be  liberally  construed,  to  the  end  that  the  will 
of  the  people  in  the  choice  of  public  officers  may  not  be  defeated 
by  any  merely  formal  or  technical  objections.  Immaterial  de- 
fects in  pleadings  shall  be  disregarded;  necessary  and  proper 
amendments  should  be  allowed  as  promptly  as  possible.''  (§  396, 
3d  ed.)  "In  most  of  the  States  of  the  Union,  there  are  statutes 
to  regulate  pleadings,  under  which  courts  are  authorized  to 
allow  amendments  where  petitions  or  other  pleadings  are  found 
to  be  defective,  and  under  most  of  these  statutes  a  petition  in  a 
contested  election  case  may  be  amended.    In  the  absence  of  any 
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aUtute  of  this  character,  the  court  trying  a  case  of  contested 
election  may,  under  its  general  common-law  power,  permit  such 
a  petition  to  be  amended;  and  an  amendment  ought  to  be 
allowed  whenever  the  court,  in  the  exercise  of  a  sound  discre- 
tion, shall  be  of  opinion  that  the  ends  of  justice  will  be  thereby 
promoted."  (§  406.)  This  author  continues  further:  ^'If^ 
therefore,  an  amendment  of  a  petition  would  necessarily  result 
in  a  continuance,  or  in  considerable  delay,  it  ought  not  to  be 
permitted,  because  it  is  better  that  he  whose  fault  it  is  that  the 
original  petition  is  insufficient  should  suffer  than  that  an  inno-> 
oent  party  should  be  deprived  of  his  right  to  a  spee<ly  trial. 
In  such  a  case,  the  futheranoe  of  justice  requires  that  leave  to 
amend  should  be  refused.'^  (§  407.)  In  Election  Oases,  65  Pa. 
St.  34,  the  court  says:  '^And,  in  point  of  reason,  why  should 
the  court  not  have  power  to  amend  in  a  contested  election  case? 

It  is  a  judicial  remedy,  and  concerns  important  rights 

It  would  be  an  intolerable  technicality  if  the  petitioners  were 
required  to  set  forth  in  their  complaint,  within  ten  days  after 
tlie  election,  every  illegal  vote,  every  illegal  act  of  the  election 
boards,  and  every  instance  of  fraud.  Such  a  nicety  would  pre- 
vent investigation,  and  defeat  the  remedy  itself."  (See  Paine, 
Elec.  §§  827,  840,  and  cases  cited.)  We  have  upheld  in  a  liberal 
spirit  the  action  of  courts  in  permitting  amendment  to  pleadings, 
and  executing  the  provisions  of  the  Code  of  Civil  Procedure. 
Under  the  authorities,  this  principle  embraces  election  contests. 
The  effect  of  the  first  amendment  was  to  correct  the  spelling  of  the 
names  of  persons,  who  could  have  been  distinguished  by  the  court 
without  this  change.  The  addition  of  the  other  parties  was  not 
sufficient  to  control  the  judgment.  The  appellant  did  not  allege 
that  he  was  surprised  by  this  ruling,  or  ask  for  a  continuance, 
and  we  do  not  think  the  court  abused  its  discretion  in  this 
matter. 

The  court  received  in  evidence  a  subpoena  issued  out  of  the 
office  of  the  clerk  of  the  court  below  in  December,  1888,  with 
the  return  of  the  coroner  thereon,  sliowing  that  he  was  unable 
to  find  118  persons  therein  named.  They  comprise  the  names 
of  the  voters  in  the  precinct  of  Bonner,  against  whom  the  con- 
testant preferred  the  charge  of  illegality.  The  subpoena  and 
return  are  prima  facie  evidence  of  some  matters  which  are  con- 
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nected  with  the  case.  Thej  tended  to  prove  that  the  contestant 
made  a  proper  effort  to  secure  the  attendance  of  these  witnesses, 
and  explained  his  failure  to  produce  them  upon  the  trial,  and 
enabled  the  court  to  understand  the  cause  of  the  omission 
to  bring  before  it  the  best  evidence.  Considered  from  any 
standpoint,  we  cannot  see  how  their  introduction  prejudiced  the 
appellant. 

The  judgment  is  affirmed  with  costs. 

Habwood,  J.y  and  De  Wm,  J.,  concur. 
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STATE,  Respondent,  v.  JACKSON,  Appellant. 

GBnoNAL  Law— jBMd^tMff — Portion  of  writing  given  in  evidence  the  tuhcle  may  te 
giwn, — It  it  not  error  to  ftUow  the  Bute  to  read  in  eTi<1ence  to  tbe  jnrr  the 
whole  of  the  testimony  of  the  proisecating  witness,  given  at  the  preliminary 
examination,  where  a  portion  of  snch  testimony  has  been  so  read  by  the  defense. 

Oouimr  hrtOKKKi  — Notary  puUic —  Affidaeit  on  motion  ft/r  new  trial,  — A  coaoty 
attorney  may  hold  the  office  of  notary  pablic,  and  it  is  no  objection  to  an  afll- 
davit  used  by  the  State,  on  a  motion  for  a  new  trial,  that  the  notary  liefora 
whom  it  was  taken  was  the  county  att(»moy. 

Honov  — Notice  of  motion,  — The  denial  of  a  motion  of  the  defendant  to  strike  ont 
an  affldaTit,  prnpueed  to  be  used  by  the  State  on  the  morion  for  a  new  trial,  if 
not  error,  where  no  notice  of  snob  motion  had  been  given,  and  the  defendant 
refused  to  give  any,  and  insisted  that  the  liearing  of  the  motion  for  a  new  trisl 
should  proceed  forthwith.     (Case  of  Mwray  v.  Ltvahie,  8  Mont.  213.  affirmed.) 

CBmiNAL  EviDBNCE^  Proo/  of  prejudice  agaiiott  accused.— Then  is  no  error  in 
the  refusal  of  the  court  to  allow  Uie  defense  to  ask  the  prosecuting  witneM 
"  whether  she  said  that  she  would  snicide  if  Jackson  were  not  convicted,"  for 
the  purpose  of  showing  prejudice  againnt  tlie  defendant,  as  snch  matter  is  wholly 
immaterial  and  its  exclusion  no  injury  to  the  defendant. 

CBmDfAL  TuiAL — Netoepapere — Statutory  contttruct ion. ^ The  word  "papers'*^ 
section  354,  third  diviHion  of  the  Compiled  Statutes,  providing  that  **a  new 
trial  shall  be  granted  when  the  jury  has  reoeived  any  evidence,  papers,  or  doco- 
ments  not  anthorixed  by  the  oourt,"  refers  to  snch  written  instruments  M 
might  be  competent  testimony  when  inspected  by  the  court,  and  foand  to  be 
competent  under  the  rules  of  evidence,  and  does  not  include  newspapers;  and 
the  reception  by  the  Jury  of  newspapers  containing  comments  on  the  case  doss 
not,  in  itself,  vitiate  the  verdict 

Baioe  —  MiMSondiict  ofytry — Beading  of  neicxpapera  —  Preeumption  ofprej^tdiee  not 
absoiuto.— Under  subdivision  2  of  section  854,  third  division,  Compiled  Stat- 
utes, providing  that  "a  new  trial  shall  be  granted  when  the  Jury  has  been  aepi^ 
rated  without  leave  of  the  court,  or  have  been  gailty  of  any  misconduct  tending 
to  prevent  a  fair  and  due  consideration  of  the  oase,'*  the  reception  by  the  Jnry 
of  newspapers,  containing  comments  on  the  trial  adverse  to  the  defendant,  is 
misconduct  tending  to  show  injury  to  tbe  defendant;  bnt  while  prejudice  is  pie- 
nuncd,  the  presamption  is  not  absolute  and  may  be  removed  by  the  Sitate,  and 
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for  fhit  pnrpoie  the  iMtimony  of  the  Jnron,  m  to  faetK  bnt  not  m  to  impree- 
sioiiB,  may  be  uaecL  (CMes  of  TerriUrry  y.  Bart,  7  MouL  488 ;  Tyrriloi-y  t. 
ClayUm,  8  Mont  1.) 

Baxx — Beadirg  of  newfpapen  by  (hf  jury.  ^The  presumption  of  injury  to  the 
defendant  by  the  reading  of  a  newspaper,  containing  coniiuenti*  adveme  to  tlie 
defendant,  by  one  of  the  jury  on  the  Mecond  and  tliird  daya  of  a  hix  days*  trial, 
is  BolBciently  remored  by  the  fact  that  the  act  was  severely  oriticised  by  the 
Judge  in  the  presence  of  the  Jnry,  and  the  bailiff  ordered  to  cnt  from  newspapers 
thereafter  coming  into  the  possession  of  the  jnry  all  references  to  the  trial ;  and 
it  is  no  ground  for  a  new  trial  that  three  days  after  tlie  discharge  of  the  jnry  a 
newspaper,  of  a  date  subsequent  to  the  order  of  the  court,  oontaiiiitig  comments 
on  the  trial,  was  found  in  the  jury-room,  where  there  is  absolutely  no  proof  tliat 
a  juryman  ever  read  it. 

Evidence  revteiMd  and  held  Buffident  to  support  a  oon?ictiou  of  murder  in  the  flimt 
degree. 

Appeal  from  Fbrd  Judicial  Distriatj  Lewis  arid  (Xarie  County. 

The  defendant  was  tried  before  Hunt,  J. 

Statement  of  the  case^  prepared  by  the  judge  who  delivered 
the  opinion. 

The  defendant  was  indioted,  tried,  convicted,  and  sentenced 
for  the  crime  of  murder  in  the  first  degree.  Pie  appeals  from 
the  judgment  and  from  the  order  of  the  court  denying  the 
motion  for  a  new  trial.  The  grounds  relied  upon  in  his  argu- 
ment in  this  court  are  as  follows:  — 

1.  The  verdict  is  not  sustained  by  the  evidence.  The  princi- 
pal witness  for  the  State,  and  the  witness  without  whose  testi- 
mony the  case  must  utterly  fail,  was  Mathilde  Laveille,  widow 
of  the  deceased.  In  an  exhaustive  examination  and  cross-exami- 
nation of  many  hours,  she  testified  minutely  as  to  the  facts  of 
the  homicide.  She  gave  her  evidence  through  the  medium  of 
an  interpreter,  she  not  speaking  the  English  language  welL 
The  defense  sought  to  impeach  her  and  break  down  her  evi- 
dence by  endeavoring  to  prove  contradictory  statements  and 
intrinsic  inconsistencies.  A  portion  of  this  effort  was  the  intro- 
duction of  her  testimony  given  before  the  magistrate  on  the 
preliminary  examination. 

2.  Defendant  offered  in  evidence  on  the  trial  a  portion  of  the 
record  of  the  testimony  of  the  witness,  Mathihle  Laveille,  given 
before  the  magistrate;  this  for  the  purpose  of  contradicting  her 
statements  made  on  the  trial  in  the  District  Court.  This  the 
court  admitted^  but  with  the  ruling,  made  at  the  request  of  the 
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State,  that  the  State  might  read  the  whole  of  her  evidence  gives 
on  the  examination.  This  was  done.  This  admission  of  the 
whole  record,  which  was  a  written  one,  after  admitting  the  por- 
tion which  the  defense  chose  to  produce,  is  assigned  as  error. 

3.  Certain  affidavits  were  used  by  the  State  on  the  mation 
for  a  new  trial.  They  were  taken  before  C.  B.  Nolan,  a  notary 
public  of  Lewis  and  Clarke  County.  Said  Nolan  was  also 
county  attorney  for  that  county.  The  defendant  objected  to  the 
use  of  these  affidavits,  on  the  ground  that  Nolan,  being  county 
attorney,  conld  not  also  hold  the  office  of  notary  public,  and 
that  his  acts  as  notary  public  were  void,  and  the  papers  were 
therefore  not  affidavits.  The  objection  was  overruled,  and  the 
defendant  assigns  error. 

4.  Upon  the  hearing  of  the  motion  for  new  trial,  defendant 
moved  to  strike  out  one  of  the  affidavit<4  being  used  by  the  State, 
on  the  ground  that  it  had  been  taken  in  Cascade  County  by  a 
notary  of  the  county  of  Lewis  and  Clarke,  and  offered  to  prove 
the  fact,  asserting  that  an  affidavit  taken  out  of  the  county  for 
which  the  notary  was  appointed  was  void.  No  notice  of  such 
motion  was  given,  and  defendant  declined  to  give  any,  and 
insisted  that  the  hearing  should  proceed  forthwith  on  the 
motion  for  new  trial,  and  the  co'irt  should  exclude  the  affidavit 
alleged  to  be  irr^nlarly  taken.  The  objection  was  overruled, 
and  error  is  assigned. 

6.  Upon  the  trial  the  defendant's  counsel  asked  the  witness, 
Mathilde  Laveillc,  whether  she  had  not  (giving  time  and  jJaoe) 
said  that  she  would  commit  suicide  if  Jackson  were  not  convicted 
in  this  case.  Counsel  stated  that  he  asked  the  qHeetion  for  the 
purpose  of  knowing  whether  the  witness  made  such  a  statement, 
and  was  prepared  to  prove  it  if  she  denied  it.  This  qaestioii 
was  asked  in  connection  and  immediate  context  with  other  eap- 
amination,  by  which  counsel  were  endeavoring  to  show  that  the 
witness  had  a  prejudice  against  the  defendant.  The  qnestioii 
had  just  previously  been  put,  ''  Is  it  not  a  fact  that  you  are  vio- 
lently prejudiced  against  Jackson  at  the  present  timef  to  which 
she  had  answered,  '^I  do  not  like  him  now,  because  he  pat  me 
in  misery,  but  before  that  I  had  no  ill-feeling  i^ainst  him  what- 
ever.'' The  court  excluded  the  question  as  to  suioide,  Huait 
another  error  assigned. 
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6.  The  case  was  on  trial  ten  days.  The  jury  was  impaneled 
March  12th.  They  retired  for  deliberation  March  IStU.  The 
verdict  was  returned  March  2l8t.  It  appears  by  the  affidavit 
of  Isaac  Holbrook,  bailiff  of  the  jury,  and  by  the  atSdavit  of  a 
newsboy,  that  on  March  13th  and  14th  some  of  the  jury  obtained 
oopies  of  daily  newspapers,  the  Journal  and  tlie  Indcpeudeoti 
These  papers  contained  accounts  of  tlie  trial  of  tiie  case,  as  it 
bad  proceeded,  and  also  comments.  The  comments  were  inteiw 
spersed  in  the  account  in  the  news  columns.  It  is  not  necessary 
to  recite  these  comments,  but  it  is  sufficient  to  say  that  they 
were  adverse  to  the  defendant  as  to  the  offense  for  which  he  was 
being  tried.  Holbrook  further  states  that  he  knows  that  soms 
of  the  jurymen  read  these  accounts  and  comments.  These  objeo* 
tionable  newspapers  got  to  the  jurymen,  in  their  editions  of  the 
13th  and  14th.  The  attention  of  the  jury  and  the  bailiff  was 
tfaen  called  to  the  matter  in  open  court,  and  thereupon  ths 
bailiffs  in  charge  of  the  jury  were  ordered  by  the  court  that  all 
newspapers  thereafter  coming  into  the  possession  of  the  jurymea 
should  have  cut  from  them  all  references  to  the  trial.  This 
order  was  carried  out.  (An  alleged  infraction  of  tiiis  order  is 
noticed,  paragraph  7,  infra.)  Ten  of  the  jury  make  affidavit 
iliat  they  have  no  recollection  of  ever,  at  any  stage,  of  the  trial, 
baving  read  any  newspaper  accounts  or  comments  upon  the  trial, 
and  that  their  verdict  rendered  was  upon  the  evidence  intro- 
duced on  the  trial,  and  was  not  affected  in  any  manner  what- 
soever by  outside  influences  of  any  character,  because  no  such 
influences  had  any  existence  in  fac*t.  One  other  juror  swears 
tbalhedid  read  the  accounts  and  comments;  and  the  twelilb 
says  that  he  may  have  glanced  cursorily  at  them,  but  is  not 
positive  even  of  this.  The  last  two  also  swear  very  positively 
that  what  they  read,  or  may  have  read,  made  no  impression 
npon  them,  and  had  no  influence  upon  their  verdict. 

Counsel  for  appellant  relies  upon  section  354,  Criminal  Praoi- 
tice  Act:  ^'A  new  trial  shall  be  granted  ....  when  the  jqiy 
bas  received  any  evidence,  papers,  or  documents  not  authorised 
by  the  court.''  He  contends :  Fird.  That,  as  it  appears  that 
the  jury  received  these  papers,  it  must  be  presumed  that  they 
read  them;  that  they  were  influenced  thereby,  and  injury  to  the 
defendant  resulted ;  and  that  the  jurymen  cannot  be  heard  to 
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rebut  these  presumptions,  and  a  new  trial  must  therefore  be 
granted.  Second.  That  even  if  this  first  position  be  not  sus- 
tained, it  does  appear  tliat  tliese  newspa{)er8  were  read  by  at 
least  one  juryman,  and  being  so  read,  prejudice  must  be  pre- 
sumed from  the  nature  of  the  newspaper  articles,  and  the  jury- 
man cannot  be  heard  to  say  whether  the  article  had  any  effect 
or  influence  on  his  mind  in  forming  his  verdict;  that  is,  that 
even  if  it  be  held  that  tlie  juryman  may  testify  as  to  fiu^,  he 
Cannot  testify  as  to  the  effect  of  these  facts  on  his  mind. 

7. '  On  March  24th,  three  days  after  the  jury  had  been  dis- 
charged from  the  case,  a  new.spaper  of  March  15th,  a  date  sub- 
sequent to  the  admonition  and  order  of  the  court  as  to  excerpting 
all  newspapers  that  might  come  into  the  possession  of  the  jury, 
was  found  in  the  jury-room  by  the  janitor  and  others.  From 
the  time  of  the  discharge  of  the  jury  (the  21st)  until  the  finding 
of  this  newspaper  (the  24tli)  it  does  not  appear  that  the  room 
was  locked,  or  that  it  was  not  open  to  whomsoever  might  come, 
including  the  defendant's  friends.  The  newspaper  thus  found 
was  uncut,  and  containefl  comments  upon  the  trial.  One  of 
defendant's  counsel  was  present  when  this  paper  was  found,  and 
called  attention  to  it,  and  had  it  marked  for  identification. 
This  is  also  assigned  as  misconduct  of  the  jury,  on  receiving 
papers  not  authorized  by  the  court* 

i2.  O,  DavieSj  and  Edward  C.  RoBad^  for  Appellant. 

The  jury  received  evidence,  papers,  and  documents  not  ao- 
thorized  by  the  court.  After  the  jury  bad  been  sworn  they 
purchased  and  read  the  reports  and  comments  of  the  newspapers 
without  authority  of  the  court,  which  reports  and  comments 
were  of  a  nature  calculated  to  prejudice  the  minds  of  the  juiy 
against  the  defendant,  as  well  as  statements  of  the  evidence 
contained  in  said  re[)orts  which  were  untrue.  Newspapers 
were  found  in  the  jury-room  after  the  court  had  prohibited  the 
papers  with  accounts  of  the  trial  in  them  to  be  read.  Two  of 
the  jurymen  swear  to  having  bought  the  papers  and  read  them. 
Some  courts  presume  that  the  objectionable  matter  was  read  by 
the  jury.  {Bronson  v.  Metcalf,  1  Disn.  21 ;  CyBrien  v.  Mer' 
thania'  Fwe  Ins,  Co.  6  Jones  &  S.  432 ;  Durfee  v.  JEodand,  8 
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Barb.  46;  Oark  v.  WhUaker^  18  Conn.  648.)  Bat  there  is 
no  question  in  this  case  but  that  the  jury,  or  some  of  them,  read 
the  articles  in  the  papers,  and  if  any  of  them  read  them  it  is 
sufficient  (Hockley  v.  Hac*iej  3  Johns.  252.)  The  articles  are 
of  the  strongest  kind  it  was  possible  to  write  against  the  defend- 
ant; they  are  calculated  to  influence  the  jury,  and  were  of  the 
worst  kind  of  communications  for  a  jury  to  have.  The  Montana 
Statutes,  page  464,  section  354,  subdivision  first,  reads:  '^.  «  .  • 
A  new  trial  shall  be  granted  when  the  jury  receives  any  evi- 
dence, papers,  or  documents  not  authorized  by  the  court.  The 
ooart  did  not  authorize  the  receipt  of  these  papers,  and  they 
oome  within  the  above  provision."  (Bassett's  Criminal  Pleading, 
p.  332,  §  315;  People  v.  TkonUon,  74  Cal.  482;  Palmore  v. 
8iate,  29  Ark.  254.)  In  Oirter  v.  8kUe,  9  Lea,  440,  where  the 
bailiff  allowed  the  jury  to  purchase  newspapers  having  refer- 
ence to  the  trial,  a  new  trial  was  granted.  A  leading  case  upon 
the  subject,  and  one  to  wiiich  the  court's  attention  is  particularly 
called,  is  the  case  of  Woodward  v.  Leaviity  107  Mass.  453;  9 
Am.  Rep.  49.  This  case  was  ably  argued  and  decided  by  Judge 
Gray,  one  of  the  ablest  judges  of  Massachusetts  and  now  of  the 
Supreme  Bench  of  the  United  Slates.  (See,  also,  3  Wharton's 
Criminal  Law  [6th  ed.],  p.  559,  §§  3136,  3137;  Walker  v. 
StaJUy  37  Tex.  366 ;  Ckmmonw,  v.  Landie,  12  Phila.  676;  Brad- 
bury  v.  Goney,  62  Me.  223;  16  Am.  Rep.  449,  and  notes;  Htx 
V.  Drury,  5  Pick.  302;  Whitney  v.  Whitman,  5  Mass.  405; 
Alger  v.  Thompson,  1  Allen,  453;  Hunter  v.  State,  43  Ga.  524^ 
Bargeid  v.  BoberU,  1  Pick.  341 ;  KUlen  v.  Sislrunk,  7  Ga.  294; 
McDanids  v.  MoDanieb,  40  V t.  363 ;  1 1  Graham  and  Waterman 
on  New  Trials,  p.  487;  Hayne  on  New  Trials,  p.  190;  Helton 
V.  State,  2  Fla.  476;  Walker  v.  HurUer,  17  Ga.  364,  399,  415; 
Page  v.  Wheeler,  6  N.  H.  91;  Taylor  v.  Betsford,  13  Johns. 
487;  Thompson  on  Trials,  §§  1955,  2623,  2627;  Brakejield  v. 
State,  1  Sneed,  219;  Williams  v.  Oonrad,  11  Humph.  415.) 
In  criminal,  especially  capital  cases,  positive  injury  to  defend- 
ant need  not  be  shown  if  irregularity  is  satisfactorily  proved. 
(BkuixDOod  v.  People,  3  Parker,  Cr.  C.  25,  45,  46,  48 ;  Oommonw. 
V.  McCdul,  1  Va.  Gas.  271;  Madden  v.  State,  1  Kan.  340; 
WkUney  v.  Whilman,  5  Mass.  405;  Page  v.  Wlieder,  5  N.  H. 
91;  Qmmanw.  v.  Boby,  12  Pick.   496;  State  v.  Preaoott,  7 
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N.  H.  287;  Btaie  v.  Tamer,  39  Cal.  870;  People  v.  McKoy^ 
18  Johns.  212;  People  v.  DouglaM,  4  Coweo,  26;  15  Am.  Dec 
432.)  The  State  iutroduoed  affidavits  of  members  of  the  juiy, 
seeking  to  prove  thai  the  newspapers  bad  produced  no  effect  on 
their  minds.  ^^  The  better  view  is  that  the  affidavits  of  jurors 
oan  only  be  received  in  support  of  their  verdiets  where  tbey 
disclose  facts,  and  not  where  they  discloiie  mental  proceases  of 
the  jurors.^'  (Thompson  on  Trials,  p.  1995,  §  2590.  See 
Thompson  on  Trials,  p.  1993,  {  2660;  Woodward  v.  LeavUt^ 
107  Mass.  453;  9  Am.  Bep.  49;  Taylor  v.  EwsreU,  2  How.  Pr. 
23;  TfiomoM  v.  Ouxpman,  46  Barb.  98.)  Another  ground  of 
the  motion  for  a  new  trial  was  that  Nolan,  the  prosecuting 
attorney,  acted  as  notary,  and  in  one  instance  acted  out  of  hb 
county  in  taking  one  of  the  affidavits,  the  one  made  by  the 
juror,  Cooper.  The  defendant  also  objected  to  the  reading  of 
this  affidavit  on  that  ground,  and  offered  to  prove  that  fact,  but 
the  court  refused  to  permit  it  and  allowed  the  affidavit  to  be 
read,  and  defendant  excepted.  This  was  the  same  as  if  a  wit- 
ness had  been  produced  and  objection  to  his  competency  bad 
been  made.  No  notice  was  required  to  make  this  objection. 
Nolan  should  not  have  taken  the  affidavits:  Ist.  Because  he 
was  not  and  could  not  be  a  notary  public.  (1  Am.  &  Eng. 
Encycl.  of  Law,  p.  307;  Cooley  on  Constitutional  Limitations 
[6th  ed.],  p.  748,  n.;  Const.  Mont.  p.  31,  §  19;  p.  37,  §  35;  p. 
9,  §  1.)  2d.  Because  one  of  them  was  taken  outside  of  his 
county.  (Comp.  Stats.  Mont.  p.  1075,  §  1560.)  3d.  Because 
the  two  officesare  incompatible.  (Cooley *s Constitutional  Limit- 
ations [5th  ed.],  p.  748,  n.  [this  is  different  from  the  library 
edition];  Comp.  Stats.  Mont.  p.  1076,  §§  1572,  1573;  pu 
869,  §  845.)  There  are  no  cases  in  the  Montana  reports 
where  there  was  objection  made  to  the  introduction  of  the  affi-^ 
davits  of  jurors  and  the  question  made  in  this  motion  decided. 
There  are  two  cases  in  which  the  jurors  testified,  but  no  objeo- 
tion  appears  to  have  been  made.  The  prisoner  should  hare 
been  allowed  to  have  these  jurymen  present.  (Const  p.  7, 
S  16.)  ^^Sud)  affidavits  should  be  closely  sorutiniaed,  and  if 
the  act  complained  of  was  of  itself  misconduct  they  will  receive 
little  weight."  (8tate  v.  DoOinff,  37  Wia  398.)  The  next 
ground  of  the  motion  to  which  the  court's  atteutaon  la  asked, 
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and  on  whicli  the  coart  erred  in  overruling  said  motion,  is: 
Excluding  the  evidence  that  witness  Mathilde  Laveille  said 
she  would  commit  suicide  if  Jackson  were  not  convicted. 
Questions  aimed  to  show  bias  against  defendant  should  be  per- 
mitted, and  jury  is  proper  judge  of  such  tendency,  not  the 
court.  {People  v.  Lee  Ah  Chuck,  66  Cal.  662 ;  1  Greenleaf  on 
Evidence,  §  450;  Wharton's  Criminal  Evidence,  §§476-477; 
Harper  v.  Lamping^  33  Cal.  643;  People  v.  BlackweR^  27  Cal. 
67;  Jack8on  v.  Feather  R.  W,  Co.  14  Cal.  24;  Dun  v.  People^ 
29  N.  Y.  623;  86  Am.  Dec.  327;  Best  Prin.  of  Ev.  p.  633, 
n. ;  Territory  v.  Paul,  2  Mont.  314.)  The  next  error  complained 
of  is:  The  court  erred  in  admitting  the  reading  by  the  State 
of  the  whole  of  the  testimony  of  witness,  Mathilde  Laveille, 
taken  before  the  coroner  and  before  the  Probate  Court,  after 
introduction  of  part  thereof  by  defense  to  impeach  said  witness. 
Where  |>art  of  a  conversation,  testimony,  or  record  is  intro- 
duced in  evidence  by  one  party  only,  such  other  parts  will  be 
admitted  as  are  relative  to  or  explanatory  of  the  parts  read. 
(Rmse  v.  WliUed,  26  N.  Y.  170;  82  Am.  Dec.  337,  and  note; 
Webster  y.  Calden,  55  Me.  170;  Greenleaf  on  Evidence,  §  467, 
p.  181;  Lynde  v.  McGregor j  13  Allen,  172;  Hovstine  v. 
(yDonneUf  5  Hun,  474;  Forred  v.  Forrest,  6  Duer,  124; 
ChraUan  v.  Mebvpotiian  Ins.  Co.  92  N.  Y.  274;  Button  v. 
Woodman,  9  Cush.  266;  Cbmmonw.  v.  Keyes,  11  Gray,  323.) 
New  trial  will  be  granted  if  illegal  evidence  or  immaterial  evi- 
dence has  been  improperly  admitted.  (Comp.  Stats.  Mont.  p. 
468,  §  354 ;  Myers  v.  Malcolm,  6  Hill,  292 ;  41  Am.  Dec.  744, 
and  note;  Cwnliff  v.  Mayer  of  Albany,  2  Barb.  194;  Boyle  v. 
Coleman,  13  Barb.  44,  and  cases  cited;  People  v.  Parish,  4 
Denio,  156;  Mis  v.  Shyrt,  21  Pick.  145;  StaJte  v.  AUm,  1 
Hawks,  6;  9  Am.  Dec.  616.) 

Henri  J.  Haskell,  Attomey-Greneral,  and  0.  B.  Nolan,  County 
Attorney,  for  the  State,  Respondent. 

The  first  ground  of  error  relied  upon  is  the  allied  miscon- 
duct of  the  jurors  in  reading  newspapers  calculated  to  produce 
upon  them  an  unfavorable  influence  at  the  early  stages  of  the 
trial.    The  affidavits  relied  upon  do  not  show,  except  infer- 
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entiallj,  that  these  papers  were  in  fact  read.     If  the  affidavits, 
however,  indisputably  showed  that  such  was  the  case,  the  affi- 
davits of  the  jurors  rebut  the  presumption  that  this  misconduct 
tended  in  the  remotest  degree  to  prejudice  the  rights  of  the  defend- 
ant.    The  unquestioned  weight  of  authority  is  that  a  verdict 
will  not  be  set  aside  because  of  an  irregularity  of  this  kind. 
The  evidence  in  this  case  overwhelmingly  establishes  the  fact 
that  the  defendant  was  not  prejudiced  in  any  way.     (Commonw, 
V.  Roby,  12  Pick.  496;   UnUed  States  v.  Reid,  12  How.  107; 
Flanegan  v.  Staiey  64  Ga.  54;  People  v.  Williams,  24  Cal.  31 ; 
City  of  Chicago  v.  Dennodyf  61   111.  431;  State  v.  Oucuely  31 
N.  J.  L.  251;   Morris  v.  Howe,  36  Iowa,  490;    Territory  v. 
Harif  7  Mont.  505;  Territory  v.  QaytoUy  8  Mont.  1.)     The  affi- 
davits of  the  jurors  disclose  that  in  the  case  of  eleven  of  them 
the  accounts  which  the  papers  contained  were  not  read  by  them ; 
and  in  the  case  of  the  twelfth  juror  the  reading  was  cursory, 
and  no  impression  ever  so  evanescent  was  created.     It  is  con- 
tended that  the  court  erred  in  not  sustaining  defendant's  motion 
to  strike  the  affidavits  of  the  jurors  from  the  files  upon  the  hear- 
ing on  the  motion  for  a  new  trial.     The  authorities  hold  that 
the  affidavits  of  the  jurors  are  admissible  to  sustain  a  verdict 
when  there  is  an  attempt  made  to  impeach  it.     ( Woodward  v. 
Leavitty  107  Mass.  453;  9  Am.  Rep.  49;  Bowler  v.  Inhabitants 
of  Wa^infftari,  62  Me.  303 ;  Merrinian  and  Thompson  on  Juries, 
§§  394,  396,  and  note  2,  p.  496;  Morris  v.  Howe,  36  La.  490; 
Biggins  v.  Brown,  12  Ga.  271 ;  State  v.  Underwood,  57  Mo.  40; 
Hayne  on  New  Trial  and  Appeal,  §  74,  p.  274.)     A  diatribe 
against  one  the  counsel  printed  in  a  newspaper  and  read  by  one 
of  the  jurors  does  not  constitute  a  ground  of  error  sufficient  to 
set  aside  a  verdict.     {Hunter  v.  State,  43  Ga.  524.)     As  to  the 
alleged  error  of  the  trial  court  in  refusing  to  sustain  the  objec- 
tion of  the  defendant  to  the  admissibility  of  the  affidavit  of  the 
juror,  Cooper,  because  it  was  taken  by  Nolan,  who  was  a  notary 
public  of  Lewis  and  Clarke  County,  in  Cascade  County,  the 
record  discloses  the  fact  that  the  proceedings  had  upon  motion 
for  a  new  trial  were  upon  affidavit.     The  affidavit  was  regular 
upon  its  face  and  showed  that  it  was  taken  in  Lewis  and  Clarke 
County,  and  the  court  could  not  do  otherwise  than  overrule  the 
objection.     {Orr  v«  Haskell,  2  Mont.  225.)     It  is  contended 
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that  because  Nolan  was  a  prosecuting  attorney  he  could  not  act 
as  notary  public^  under  the  constitution  of  the  State  recently 
adopted,  and  that  the  affidavit  of  the  jurors  for  that  reason 
should  have  been  rejected  upon  motion,  and  that  it  was  error 
not  to  do  so.  To  support  this,  reference  is  had  to  section  1, 
article  Iv.,  under  the  heading,  "Distribution  of  Powers'';  but 
it  will  be  readily  seen  that  this  section  has  no  reference  to  the 
case  at  issue.  That  has  reference  solely  and  exclusively  to  the 
departments  of  the  government  which  are  co-ordinate,  and  has 
no  reference  to  an  officer  acting  in  a  dual  capacity,  if  it  might 
be  so  termed.  The  objection  to  the  interrogatory  put  to  Mrs. 
Laveille  regarding  her  statement,  to  the  effect  that  in  case  Jack- 
son was  not  convicted  she  would  commit  suicide,  was  properly 
sustained.  The  question  was  certainly  too  remote  for  the  pur- 
pose of  showing  a  prejudice  toward  the  defendant.  The  sixth 
ground  of  error  is  the  admissibility  of  the  testimony  of  Mrs. 
Laveille  at  the  preliminary  examination,  and  also  at  the  coroner's 
inquest,  for  the  purpose  of  sustaining  her  credibility,  portions 
of  this  testimony  being  introduced  for  the  purpose  of  impeach- 
ment. The  very  authorities  cited  in  appellant's  brief  clearly 
show  the  competency  of  this  evidence,  and  that  no  error  was 
committed  by  the  court  in  its  admission.  (RoiLse  v.  WliUedy  26 
N.  Y.  170;  82  Am.  Dec.  344;  HaUe  v.  HiU,  13  Mo.  613.) 

De  Witt,  J. — The  grounds  set  forth  in  the  above  statement 
are  those  presented  on  the  argument  on  appeal,  and  we  will  con- 
sider them  in  their  order. 

1.  It  is  true  that  the  fate  of  the  defendant  depended,  on  the 
trial,  upon  the  testimony  of  one  witness,  Mrs.  Laveille.  "The 
direct  evidence  of  one  witness,  who  is  entitled  to  full  credit,  is 
sufficient  for  proof  of  any  fact  except  perjury  and  treason." 
(§  616,  p.  223,  Comp.  Laws.) 

We  have  diligently,  in  view  of  the  gravity  of  the  offense 
and  the  character  of  the  penalty,  examined  the  400  printed 
pages  of  evidence.  Untiring  efforts  were  made  by  defendant's 
counsel  to  impeach,  discredit,  and  contradict  the  testimony  of 
this  one  witness.  Counsel  cite  numerous  instances  of  what  they 
claim  to  be  inconsistencies  and  contradictions.  Her  testimony 
is  given  us  in  full,  by  question  and  answer,  as  is  proper  in  a 
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capital  case  where  the  verdict  depends  absolutely  upon  the  truth 
or  falsity  of  the  testimony  of  one  person.  In  her  testimony 
eontradictions  may  be  foand  by  selecting  isolated  fraginents  and 
comparing  them  with  like  fragments  in  other  portions  of  the 
record.  Inconsistencies  can  be  constructed  by  partially  viewing 
fl^r^ated  statements.  Such  can  be  done  with  the  lengthy  testi- 
mony of  the  most  learned  experts  and  scientific  specialists.  The 
witness  here  was  an  unlearned  woman,  speaking  in  a  foreign  lan- 
guage, through  an  interpreter,  making  her  statements  oontempo- 
raneous  with  the  tragedy  from  the  maze  of  overwhelming  grief 
and  under  terrible  excitement.  It  is  impossible,  in  this  opinion, 
to  recite,  or  even  epitomize,  the  mass  of  testimony,  which  occu- 
pied in  the  hearing  six  days.  We  can  only  say  that  a  faithful 
and  painstaking  scrutiny  of  the  record  reveals  the  fact,  beyond 
cavil  or  iX)ntroversy,  that  Mrs.  Laveille's  testimony  fully  meets 
the  rule  of  substantial  truth  with  circumstantial  variety.  We 
are  amply  satisfied  that  her  testimony,  if  true,  sustains  the  ver- 
dict. The  jury  have  said  it  was  true.  'They  not  only  heard 
her,  but  saw  hor,  and  the  manner  in  which  she  testified.  The 
court  below,  in  hearing  the  motion  for  a  new  trial,  found  in  the 
record  no  substantial  attack  upon  the  truth  of  her  testimony. 
We  find  nothing  upon  which  we  can  disturb  the  decision  of  that 
court  that  the  verdict  was  supported  by  the  evidence. 

2.  The  defendant  ofiered  and  read  in  evidence  a  portion  of 
the  testimony  given  by  Mrs.  Laveille  at  the  preliminary  exami- 
nation, which  had  been  reduced  to  writing,  read  to  the  witness, 
and  by  her  subscribed.  We  are  of  opinion  that  it  was  not  error 
in  the  court  allowing  the  State  to  read  to  the  jury  the  whole  of 
that  testimony.  The  rule  is:  "When  part  of  an  act,  declara- 
tion, conversation,  or  writing  is  given  in  evidence  by  one  party, 
the  whole,  on  the  same  subject,  may  be  inquired  into  by  the 
other.  When  a  letter  is  read,  the  answer  may  be  given;  and 
when  a  detached  act,  declaration,  conversation,  or  writing  is 
given  in  evidence,  any  other  act,  declaration,  conversation,  or 
writing  which  is  necessary  to  make  it  understood  may  also  be 
given  in  evidence."     (§  626,  p.  224,  Corap.  Laws.) 

3.  As  to  the  point  that  Nolan,  county  attorney,  could  not  be 
or  act  as  notary  public,  counsel  refer  to  article  viii.,  section  19, 
Constitution,  which  provides  that  the  qualifications  of  one  to  be 
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ooantr  sitomej  ^' shall  be  the  same  as  are  recjuired  by  a  jadge 
of  the  District  Court^  except  that  he  must  be  over  twenty^one 
years  of  age,  but  need  not  be  twenty-five  years  of  age;''  and 
eeetion  35:  ''No  district  judge  shall  hold  any  other  public 
office  while  be  remains  in  the  office  to  which  he  Ims  been  elected 
or  ap]K>inted." 

It  is  perfectly  clear  that  the  first  section  cited  simply  pre* 
scribes  the  requirements  for  eligibility  to  election  as  county 
attorney  as  to  age,  residence,  attainments,  etc  The  second  sec- 
tion is  a  prohibition  agaiust  a  district  judge  holding  another 
office^a  prohibition  not  including  the  oounty  attorney.  If 
among  the  qualiiteations  of  one  to  hold  the  office  of  county 
attorney  had  been  one  *'  that  he  shall  not  hold  any  other  office/' 
there  migiit  be  some  force  in  counsel's  contention.  Section  31^ 
same  article,  provides:  ''No  judge  of  any  District  Court  shall 
act  or  practice  as  an  attorney  or  counselor  at  law  in  any 
court  in  this  State  during  his  continuance  in  office."  This  is 
another  prohibition  directed  against  the  district  judge.  As 
well  might  counsel  insist  that  this  applies  to  the  qualifications 
of  the  county  attorney.  A  constitutional  r^ulation  as  to  the 
conduct  of  the  district  judge  is  not  part  of  the  description  of 
the  qualifications  for  office  of  county  attorney.  This  view  of 
counsel  as  to  the  constitution  of  the  State  is  wholly  without 
merit. 

Upon  this  point  counsel  also  cite  section  1,  article  iv..  Con- 
stitution: "The  powers  of  the  government  of  this  State  are 
divided  into  three  di^itiuct  departments — the  legislative,  execu- 
tive, and  judicial;  and  no  person,  or  collection  of  persons, 
charged  with  the  exercise  of  i)Ower8  properly  belonging  to  one 
of  these  departments,  shall  exercise  any  powers  properly  belong- 
ing to  either  of  the  others,  except  as  in  this  constitution 
expressly  directed  or  permitted." 

Counsel's  view  of  this  section  must  be  that  Nolan,  as  county 
attorney,  and  Nolan,  as  notary  public,  was  acting  in  the  exercise 
of  the  powers  of  two  of  the  different  departments  of  the  govern- 
ment at  once.  It  is  not  entirely  clear  how  counsel  classes  the 
two  positions  of  Nolan  in  two  different  departments.  The 
oounty  attorney  is  provided  for  in  article  viii.  on  judicial  depart- 
ments.   If  counsel  takes  the  position  tliat  the  county  attorney 
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18  of  tbe  judicial  department,  then  does  he  mean  that  as  notary 
public  he  belongs  to  the  executive  or  l^islative  department? 
The  statement  of  the  proposition  answers  itself. 

4.  The  court  properly  denied  the  motion  of  the  defendant 
to  strike  out  the  affidavit  proposed  to  be  used  by  the  county 
attorney  on  the  motion  for  a  new  trial.  The  State  had  no  notice 
of  such  motion.  Defendant  declined  to  ^ve  any,  and  insisted 
that  the  hearing  of  the  motion  for  new  trial  should  proceed 
forthwith.  The  State  was* entitled  to  some  intimation  that  the 
defendant  objected  to  the  formalities  in  the  taking  of  this  affi- 
davit prior  to  the  moment  of  the  hearing  of  the  motion  for  the 
new  trial.    (Murray  v.  Larabiey  8  Mont.  213.) 

6.  We  are  of  opinion  that  the  court  properly  excluded  the 
interrogation  to  Mrs.  Laveille  whether  she  said  that  she  would 
suicide  if  Jackson  were  not  convicted.  It  is  apparent  from  the 
context  of  the  examination  at  that  point,  and  it  is  now  insisted 
by  defendant's  counsel,  that  the  question  was  asked  for  the  pur- 
pose of  showing  prejudice  by  the  witness  s^inst  the  defend- 
ant. It  is  not  at  all  apparent  that  such  statement,  if  it  were 
made,  and  such  sentiment,  if  it  existed,  would  indicate  any 
prejudice.  The  witness  had  already  just  frankly  admitted  the 
existence  of  ill-feeling  towards  defendant  We  consider  the 
matter  offered  wholly  immaterial,  and  its  exclusion  no  injury  to 
defendant. 

6.  ''  A  new  trial  shall  be  granted  when  the  jury  receive  any 
evidence,  papers,  or  documents  not  authorized  by  the  court." 
(§  364,  Grim.  Prac.  Act.) 

Defendant's  counsel  construes  the  word  '^papers,'' above,  to 
•mean  '^newspapers'';  and  from  that  premise  he  argues  that  if  a 
juryman  receives  a  newspaper  containing  comments  upon  the 
trial,  the  verdict  ipso  facto  must  be  set  aside.  If  the  word 
'' papers"  means  '^ newspapers,"  counsel  need  not  qualify  the 
word  by  adding,  ^'coYitaining  comments  on  the  trial."  If  he 
reads  the  statute  liberally,  or  by  supplying  the  word  '^  news- 
paper" for  ''paper"  therein,  then  the  reception  of  a  newspaper 
would,  in  itself,  vitiate  the  verdict.  We  are  of  opinion  that  the 
•word  "  papers  "  in  the  statute  does  not  mean  '^  newspapers,"  or, 
-perhaps,  even  include  them.  The  statute  is  not  a  prohibition 
against  the  jury  receiving  evidence,  papers,  or  documents.    Gases 
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are  tried  upon  evidence,  papers,  and  documents  (using  the  word 
'^pftpers'^  in  the  sense  of  written  instruments  or  documents). 
But  the  jury  shall  receive  only  such  evidence^  papers^  and  docu- 
ments as  are  authorized  by  the  court.  Cases  are  not  tried  upon 
newspaper  comments  or  arguments.  Such  cannot  become  evi- 
dence uuder  auy  circumstances.  It  would  be  an  idle  thing  for 
the  statute  to  say  that  no  newspaper  argument  shall  be  received 
by  the  jury  except  those  authorized  by  the  court.  Such  news- 
paper lubrications  could  never  be  authorized  by  the  court. 
Cases  are  presented  to  juries  in  another  manner,  by  evidence 
and  oral  argument  in  open  court.  Counsel  would  construe  the 
statute  to  make  it  prohibit  the  jury  from  hearing  or  reading,  ex 
parUf  private  newspaper  argument  of  a  case.  Of  course,  they 
shall  not  hear  such,  or  determine  cases  in  that  manner.  To  do 
so  is  such  an  infraction  of  constitutional  and  established  rights 
of  jury  trial  that  we  cannot  believe  that  the  legislature  went  so 
far  from  the  subjec*t  as  to  intend  to  prohibit,  in  this  section,  that 
which  is  otherwise  so  amply  inhibited  by  the  whole  system  of 
Criminal  procedure. 

The  intent  of  this  section  is  clear  to  us.  The  word  " papers*' 
occurs  in  context,  between  the  words  "  evidence '^  and  "  docu- 
ments.'' It  refers  to  something,  as  written  instruments,  for 
instance,  which  might  be  competent  testimony  if  scrutinized  by 
the  court,  and  found  by  the  court  to  be  competent,  under  the 
^les  of  evidence,  and  then  authorized  by  the  court  to  be  intro- 
duced. If  it  gets  to  the  jury  without  such  authorization,  it  falls 
within  the  purview  of  the  section  being  considered.  Papers, 
documents,  and  written  instruments  are  all,  under  some  circum- 
stances, evidence.  Newspaper  comments  are  never  such.  If 
the  statute  had  used  simply  the  word  "evidence,"  it  would  have 
been  sufficient.  The  addition  of  the  words  "  papers''  and  "  docu- 
ments" simply  makes  it  more  explicit  in  the  way  of  definition. 
The  intent  of  the  statute  is  simply  to  provide  that  evidence, 
whether  oral,  written,  printed,  or  contained  in  papers  or  docu- 
ments, shall  not  go  to  the  jury  without  passing  the  scrutiny  of 
the  court  as  to  its  competency,  etc.,  and  undergoing  the  criticism 
of  the  argument  of  counsel. 

'  We  do  not  justify  the  reception  by  the  jury  of  newspaper 
comments.     We  only  hold  that  this  offense  by  a  jury  does  nol 
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Ml  within  the  inhibitions  of  this  section  (subd.  1^  §  354|  Crinu 
Pnc  Act),  but  is  governed  by  anoth^  division  of  the  section 
noticed  ir^rcu 

We  have  gone  into  this  discussion  in  order  to  lay  the  foand** 
tiott  for  onr  view,  that  the  simple  reception  by  a  joror  of  a 
newspaper  does  not  tpto  facto  vitiate  the  verdict,  bnt  that  soch 
Mception  miiBt  be  considered  as  any  other  misoondnct  of  a  jury^ 
i|nd  be  treated  by  the  rules  governing  cases  of  misoondact  The 
section  of  the  law  applicable  is  section  364,  subdivision  2,  Crimi* 
nal  Practice  Act.  *^  A  new  trial  shall  be  granted  when  the  jary 
has  been  separated  without  leave  of  the  court,  or  have  been  guilty 
of  any  misconduct,  tending  to  prevent  a  Sbat  and  due  oonaideiw 
ation  of  the  case.'^ 

There  is  a  conflict  in  the  deduons  of  courts  as  to  the  mlea 
applicable  to  determining  the  question  of  setting  aside  a  verdict 
ibr  alleged  misconduct  of  the  jury  in  a  criminal  case.  An  extreme 
view  is,  that  misconduct  tending  to  show  injury  to  defendant 
being  shown,  prejudice  will  be  absolutely  presumed,  and  a  new 
trial  granted,  and  the  jurors  will  not  be  beard  to  deny  the 
allq^  £ictB  of  misconduct.  This  doctrine  has  not  been  adopted 
in  this  court.  (TerrUory  v.  Hari^  7  Mont.  489;  Territory  v. 
Clayton^  8  Mont.  1.)  The  position  towards  which  this  oourt 
tends  in  those  cases,  and  which  we  now  apppove,  is  that  if 
misconduct  be  shown,  tending  to  injure  defendant,  prejudice 
to  the  defendant  is  presumed,  but  not  absolutely.  The  State 
may  remove  that  presumption,  and  the  burden  is  upon  it 
to  do  so,  and  in  so  doing,  it  may  use  the  testimony  of  the 
jurors  to  show  facts  which  prove  that  prejudice  or  injury  did 
not  or  could  not  occur.  For  example,  if  a  juror  is  tempo- 
rarily separated  from  his  fellows,  by  illness  or.  the  exigenoieB  of 
nature,  he  may  show  that  during  such  separation  he  saw  or 
talked  to  no  one,  and  that  no  influences  were  brought  to  bear 
upon  him  of  any  character.  This  court,  however,  has  never 
held,  and  does  not  now  hold,  that  if  the  contact  of  the  juror 
with  outside,  prejudicial  influences  be  clearly  demonstrated  and 
uncontro verted,  the  juror  may  purge  himself  by  testifying  that 
such  influences  did  not  afiect  his  judgment  in  forming  his  ver- 
dict. This  principle  is  well  reviewed  by  Mr.  Justice  Gray  in 
Woodward  v.  LeavUt,  107  Mass.  463. 
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In  the  case  before  us  it  is  dearlj  show0  that  only  oDe  juror 
r«ad  the  objectionable  newspapers.  For  the  purposes  of  this 
decision  we  will  not  consider  his  affidavit  that  he  was  not  influx 
enced  thereby.  The  difficulty  is  soluble  on  other  grounds.  The 
season  for  holding  that  the  reading  by  jorymen  of  newspaper 
aeoouttts  and  comaients  adverse  and  prejudicial  to  defendant 
vitiates  a  verdict,  is  that  they  are  ex  parte  argum^its  and  pres- 
entations of  the  case,  made  out  of  court,  not  under  oath,  made 
irresponsibly,  not  aoswerably  by  defendant  by  evidence  or  argu- 
ment, and  not  subject  to  the  rules  of  court  aa  to  admission  of 
evidence  and  the  proper  argument  of  counsel. 

The  efforts  of  learned  and  zealous  counsel  for  the  State,  iQ 
open  court,  are  far  more  dangerous  to  a  defendant  than  the  dia- 
tribe of  any  newspaper;  but  they  are  made  under  the  eye  of  a 
vigilant  court,  under  the  established  rules  of  procedure,  and 
with  the  ever-present  opportunity  of  the  defendant  to  put  a  tell- 
ing shot  under  the  armor  of  the  State  wherever  a  joint  is  left 
loose. 

In  the  case  at  bar  the  newspaper  was  read  by  the  jurymea 
the  second  or  third  day  of  a  six  days'  trial,  before  the  State  had 
elosed  its  evidence,  and  before  the  defendant  had  opened  his 
defense.  The  attention  of  the  court  was  called  to  the  matter, 
and  the  judge  immediately  animadverted  upon  it  in  the  presence 
of  the  jury.  The  jury  had  opportunity  to  be  fully  advised  by 
the  court,  and  to  learn  that  the  newspapers,  and  all  their  com- 
ments, should  be  excluded  from  their  consideration.  They  were 
thereafter  so  excluded,  and,  indeed,  at  no  time  did  the  jurymea 
ever  discuss  them.  Aft;er  this  admonition  by  the  court,  they 
heard  evidence  for  four  days,  including  the  whole  of  the  defense^ 
as  well  as  the  arguments  of  defendant's  counsel,  who  had  full 
opportunity  to  score  the  newspapers. 

A  juror  examined  upon  his  voir  dire  may  have  read  the  most 
violent  and  prejudicial  newspaper  attacks  upon  the  defendant, 
and  have  formed  an  opinion  of  the  guilt  of  defendant,  and  still 
he  is  a  competent  juror  if  he  ^' state  on  oath  that  he  feels  able, 
notwithstanding  such  opinion,  to  render  an  impartial  verdict 
upon  the  law  and  the  evidence,  and  the  court  is  satisfied  that  he 
is  impartial  and  will  render  such  verdict."  (§  287,  Crim.  Prac» 
Act.)    The  day  has  passed  when  blank  ignorance  and  stupidity 
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in  a  juryman  were  his  best  qualifications  fi>f  service.  There  is 
more  intelligence  on  the  modern  jury;  and  intelligent  persons, 
the  statute  contemplates,  are  able  to  read  oontemporaiy  history, 
and  still  preserve  their  mental  balance. 

On  the  trial  of  a  case,  highly  improper  and  incompetent  testi* 
mony  may  accidentally  fidl  from  the  lips  of  a  sworn  witness  on 
the  stand.  This  occurs  in  nearly  every  trial.  Such  evidence 
is  stricken  out  by  the  court,  and  the  jury  instructed  to  disregard 
it.  The  court  herein  had  equal  opportunity  to  correct  any 
possible  evil  influence  of  the  newspapers. 

If  these  newspapers  had  gotten  to  the  jury  after  they  retired 
for  deliberation ;  if  the  court  never  had  known  of  the  fact,  and 
never  had  opportunity  to  admouish  the  jury;  if  it  had  been 
too  late  for  the  jury  to  hear  the  defendant's  evidence  and  the 
arguments  of  his  counsel,  the  possibility  of  injury  and  prejudice 
would  be  more  apparent. 

The  ultimate  inquiry  for  the  court  is,  whether  prejudice  or 
injury  has  occurred;  whether  the  same  be  by  an  absolute 
presumption,  or  by  a  view  of  facts  presented  by  competent 
testimony.  Cases  must  rest,  to  some  extent,  upon  their  own 
particular  facts.  Under  all  of  the  facts  of  the  case  at  bar 
we  cannot  hold  that  prejudice  or  injury  must  be  absolutely 
presumed,  and  we  cannot  hold  that  they  in  any  manner 
appear. 

7.  The  last  point  contended  for  by  appellant  scarcely  calls 
for  notice.  Three  days  after  the  jury  had  been  discharged,  and 
had  almndoned  their  room,  a  room,  for  all  that  appears,  open 
to  every  one,  and,  in  any  event,  open  to  the  janitor  and  one  of 
defendant's  counsel  and  another  person,  a  newspaper  was  found 
in  that  room,  unmutilated,  of  date  March  15th.  This  has  not 
the  slightest  tendency  to  prove  that  a  juryman  ever  saw  it. 

There  has  been  a  warm  contention  in  this  case  over  the  con- 
duct of  newspapers  in  commenting  u()on  the  trial  during  its 
progress.  The  Helena  Journal,  published  March  13th,  has  the 
following  head  lines:  '^ Evidence  Given  that  is  likely  to  Hang 
Jai^kson.  Mrs.  Laveille's  Convincing  Story.  Looks  Bad  for 
Jackson."  The  article  says,  among  other  things:  ^'Jackson 
sat  through  the  process  of  weaving  the  rope  that  shall  stretch 
his  neck  with  apparent  unconcern  and  smiling  indifference;" 
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''Cumulative  evidence  that  Jackson  should  be  hanged ;''  ''The 
halter  draws/'  eta  This  paper  also  contains  the  ibllowing, 
in  reference  to  one  of  defendant's  counsel :  '^  His  chances  for 
hanging  have  been  materially  augmented  by  the  addition  of  a 
certain  Casey  to  the  lawyers  for  the  defense.  Casey  has  no  seat 
at  the  table  for  counsel,  but  crowds  himself  up  against  their 
chairs,  and  confers  with  the  amateur  short-hand  writers,  occ?a- 
sionally  interfering  with  the  work  of  Messrs.  Duvies  and 
Eussel." 

We  cannot  leave  this  decision  without  a  further  word.  News- 
papers occupy  a  magnificent  place  in  modern  civilization.  In 
England,  the  press  has  been  called  'Hhe  fourth  estate  of  the 
realm/'  With  all  their  faults,  even  with  their  occasional  venal- 
ity, and  their  vice  of  the  adulteration  of  intelligence  for  ulterior 
purposes,  newspapers  are  one  of  the  bulwarks  of  liberty.  The 
freedom  accorded  them  in  the  discussion  of  all  matters  sends 
vice  blushing  into  seclusion,  makes  the  rogue  in  high  places 
tremble  for  his  security,  and  the  public  robber  hesitate  in  his 
depredations.  Journalism  calls  to  its  service  the  best  intellectual 
effort  of  the  earth. 

But  let  it  remember  that  the  citizen  is  innocent  until  a  jury 
of  his  countrymen  pronounce  him  guilty.  However  humble 
his  station,  and  however  crime-stained  he  appear,  he  is  a  citizen 
and  an  innocent  man  until  he  is  found  to  be  otherwise  by  the 
machinery  of  the  law  which  the  people  have  set  up  to  determine 
that  fact  He  is  not  to  be  tried  by  hue  and  cry,  or  by  newspaper 
harangue.  The  wisdom  of  centuries  has  provided  a  method  of 
trial  which  the  people  of  this  land  have  sanctioned  by  solemn 
constitution.     Let  that  method  prevail. 

The  lapses  of  the  newspapers  in  this  case  were  doubtless 
through  inadvertence.  But  they  might  have  occurred  at  a 
time  when  they  would  have  worked  an  injury  to  a  fellow- 
citizen  on  trial  for  his  life,  and  in  the  eye  of  the  law,  as  yet 
innocent  as  if  he  were  in  the  highest  of  earth's  stations.  It 
18  hoped  that  hereafter,  wlien  criminal  cases  are  on  trial,  the 
machinery  of  the  courts  will  be  left  undisturbed  to  work  out 
the  equal  and  exact  justice  which  their  creation  and  existence 
contemplate. 

The  judgment  of  the  District  Court,  and  the  order  denying  a 
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motion  for  a  new  trial,  are  affirmed;  and  it  is  directed  that 
the  judgment  be  carried  into  effect  as  entered  in  the  court 
below. 

Blake,  C  J.,  and  HabwooDi  J.,  concur. 


PARROTT,  Respondent,  v.  HUXGELBURGER,  Appel- 

I^XT. 


■—  Lamdiard  and  tenant — Ponett$inn  at  tJte  time  af  the  necutinn  of  flit 
least,  —  Under  the  rules  of  law,  a  leasee,  tlionj^li  iu  ponession  at  the  time  of 
the  making  of  the  lease,  cannot,  in  the  ab^(-llce  of  deception,  fraud,  or  dnress, 
deny  the  landlord's  title;  and  also  au<ier  Umi  provisions  of  section  87  of  tlieCods 
of  OivU  Procedore,  providinff,  in  BnlMtauc«',  that  when  the  relation  of  landlord 
and  tenant  has  existed  between  anj  ijerMom*,  t)ie  (KMuiesiiion  of  the  tenant  it 
deemed  the  possession  of  the  landlord  nntil  tiie  expiration  of  five  yean  froa 
the  termination  of  the  tenancy,  notwitlintanding  that  such  tenant  may  hare 
acquired  another  title,  or  may  have  claimed  ro  hold  adversely  to  his  landlord. 
BncOTMEKT  —  Value  of  impro€enient$  —  QfafU  —  WImtb  the  court  found  in  tlie  esse 
at  har  that  '*  the  evidence  on  tlie  part  of  tlie  defendant  also  shows  the  evection 
of  improvements  on  the  lot  in  ctrntroverny,  the  value  of  which  ia  vmrioiiKly 
estimated  by  different  witnesses  at  from  four  hundred  to  one  thousand  drillars," 
and  the  replication  admitted  ImprovemenfeB  of  the  value  of  four  hundred  diillsrs. 
held,  that  the  sum  of  four  hundred  dtkUars  should  be  offset  against  the  judgment 
for  rents  and  profits. 

Appealjrtmi  Seoond  Judicial  Didridj  Deer  Lodge  Oownhf. 

The  cause  was  tried  before  De  Wolfe,  J.,  without  a  juiy. 

Ode  &  Whitehia,  for  Appellant 

The  District  Court  erred  in  refusing  to  find  that  the  defendant 
had  an  equitable  title  to  the  premises  through  her  former  has* 
band  from  James  Walsh.  {Story  v.  Blacky  5  Mont.  48;  Jonn 
V.  Marks,  47  Cal.  243;  Bodley  v.  Fergueon,  30  Qtl.  512;  Ray 
V.  Birdseye,  5  Denio,  626 ;  Hitghes  v.  United  Staiee,  4  Wall. 
232.)  It  was  claimed  in  the  court  below  that  the  appellant  was 
estopped  from  denying  respondent's  title  to  the  premiseSy  from 
the  fact  that  her  husband  had  signed  the  leases  set  out  in  the 
transcript  and  paid  rent  thereunder.  The  doctrine  of  estof^iel 
does  not  apply  in  such  a  case.    The  aooepttng  ot  a  lease  by  a 
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party  in  possession  of  real  estate  from  a  person  oat  of  possession 
does'  not  preclude  the  former  from  denying  the  latter^s  title. 
{Tewhbury  v.  Magraff,  33  Cal.  237;  Franklin  v.  JUerida,  35 
Cal.  568;  Pacific  M.  L.  his.  Co.  v.  Stroup,  63  Cal.  150.)  The 
District  Court  erred  in  offsetting  improvements  which  were 
proved  to  be  permanent^  and  of  the  value  of  one  thousand  dol- 
lars, against  the  rents.  (Comp.  Laws,  p.  160,  §  369.)  Perma- 
nent improvements  are  a  set-off  against  rents  and  profits  if 
placed  on  the  premises  in  good  faith.  The  answer  sets  ont  the 
improvements  made,  and  the  value  thereof,  while  the  evidence 
adduced  on  the  trial  proved  that  the  appellant  and  her  husband 
went  into  the  possession  of  the  premises  under  a  claim  of  title 
ftnd  built  the  improvements.  (Sedgwick  &  Wait's  Trial  of  Title 
to  Land,  §  694.)  It  is  claimed  by  the  respondent  that  the  value 
af  the  improvements  is  not  technically  set  out  in  the  answer,  so 
that  the  defendant  can  avail  herself  of  that  defense.  If  this 
were  true,  no  objection  was  made  to  the  pleading  by  demurrer 
or  otherwise,  and  the  case  was  tried  on  the  theory  that  perma- 
nent improvements  bad  been  made,  and  a  numl)er  of  witnesses 
were  sworn  as  to  the  value  thereof,  and  no  objei^tiou  was  made 
to  this  character  of  proof  by  the  respondent.  It  is  now  too  late 
to  object  to  the  effect  of  such  evideni^e.  {Anderson  v.  Fuk^  36 
Cal.  633.) 

RfJbinson  &  Stapleton,  for  Respondent. 

Appellant  claims  that  the  court  should  have  found  that  she 
establish  an  equitable  title  to  the  proi)erty,  and  erred  in  not  so 
finding.  This  involves  a  question  as  to  the  evidence,  etc.,  and 
eanuot  be  considered  by  this  court  in  an  appeal  from  the  jndg- 
ment;  but  can  be  considered  only  on  appeal  from  an  order  ovep- 
mling  a  motion  for  new  trial.  This  has  been  invariably  so  held 
by  this  court.  But  even  if  the  court  can  consider  the  question 
8t  all,  then,  at  most,  there  was  a  conflict  in  the  evidence,  and  the 
findings  will  not  be  disturbed.  This  is  too  well  settled  to  require 
a  citation  of  authorities.  The  appellant,  by  her  own  evidence, 
fails  to  show  such  a  state  of  facts  as  would  warrant  the  court  in 
finding  that  she  had  such  equitable  right,  that  is,  there  bad  been 
sach  a  parol  contract,  and  going  into  possession  and  puttini; 
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improvements  on  the  lot  by  her  claimed  grantor  and  the  partj 
under  whom  she  claims,  Hiingelbiirger,  her  late  hasband  from 
whom  she  has  been  divorced.  When  a  party  relies  on  a  parol 
contract,  in  such  case  tlie  evidence  must  be  clear  and  con  vine- 
ing.  (Pomeroy  on  Specific  Perlbrmanoe  of  Contracts,  §  136.) 
The  allegations  of  the  contract  in  the  answer  are  not  sufficient 
to  warrant  the  finding  of  such  contract.  (Pomeroy  on  Specific 
Performance  of  Contracti*,  §§  107,  108, 127.)  The  oontract  was 
not  made  by  Mrs.  Hungelburger,  but  between  her  husband  and 
Walsh,  prior  to  the  marriage  l)etween  them,  and  appellant  cannot 
avail  her£«ir  of  the  l^enefits  of  it.  Ap|)ellant  has  shown  no  right 
except  the  decree  of  the  court  in  divorce  proceedings  giving  her 
this  pro|)erty  as  alimony.  It  is  shown  that  during  all  the  time  the 
api)ellantand  Joseph  Flungelburger  held  the  property  under  lease, 
and  recogtiized  tiie  title  of  Walsli  and  his  grantees,  and  hence  she 
cannot  now  set  up  an  adverse  claim  to  it.  These  several  leases 
show  the  facts  in  the  case.  Then,  as  we  said,  the  court  cannot 
consider  the  evidence  on  ap])eal  from  the  judgment.  The  appel- 
lant failed  to  plead  her  improvements  as  an  offi»et  to  rents  and 
profits,  and  for  this  alone,  such  claim  was  properly  rejected  by  the 
court,  and  there  wnf^  no  crr««r  therein.  (See  Sedgwick  &  Wait's 
Trial  of  Title  to  Land,  §  714;  Love  v.  Sluirtzer,  31  Cal.  490; 
Carpenter  v.  Small,  35  Cal.  355;  Code  Civ.  Proc.  §  369.) 

Harwood,  J. — This  is  an  action,  in  the  nature  of  cjectmenty 
to  recover  possession  of  a  lot  of  land  described  in  plaintiff's 
complaint,  situate  in  the  town  of  Anaconda,  Deer  Liodge  County^ 
Montana. 

The  questions  involved  in  this  appeal  were  argued  and  sub- 
mitted to  the  territorial  Supreme  Court  at  the  July  term,  1S89, 
and  judgment  was  rendere<i.  At  the  time  of  the  rendition  of 
the  judgment,  however,  it  was  suggested  by  counsel  that  app^ 
lant  had  died  since  the  submission  of  the  case,  and  shortly 
before  judgment  was  rendere<l.  Thereupon  the  court  made  an 
order  setting  a8i<le  the  judgment  rendered  in  the  Supreme  Court, 
and  placed  the  case  upon  the  calendar  for  further  proceedings. 
An  administrator  of  decease<]  having  been  appointed  and  sub- 
stituted in  pi  ice  of  ap])ellant,  the  case  was  again  submitted  fix* 
decision  at  the  present  term. 
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The  oomplaiot  avera  the  plaintiff's  ownership  and  right  of 
possession  of  the  described  premises  since  October  1,  1886; 
that  defendant  since  said  date  has  held  and  occupied  said 
premises,  and  still  holds  and  occupies  the  same,  against  the  will 
and  consent  of  plaintiff;  and  tliat  the  rents  and  profits  have 
since  said  date,  and  will  bef,  while  unlawfully  held  bj  defend- 
ant, of  the  value  of  thirty  dollars  per  nK>nth. 

The  defendant's  answer  denies  the  plaintiff's  allegations  of 
ownership,  and  his  right  to  possession  of  said  premises,  or  any 
part  thereof,  and  for  further  defense  allies  ownership  thereof 
in  herself  since  February  1, 1884,  and  possession  and  right  of 
possession  since  that  date,  and  specifies  that  on  or  about  the 

day  of  February,  1884,  one  D.  M,  Walsh  was  the  owner 

of,  and  in  possession  of,  said  premises;  that  on  or  about  that 
date  said  Walsh  sold  said  premises  to  defendant  and  her  hus- 
band, Joseph  Hnngelbui^r,  for  the  sum  of  three  hundred  dol- 
lars, and  delivered  possession  thereof  to  them ;  that  defendant 
and  her  husband  went  into  possession  under  said  contract  of 
purchase,  and  have  ever  since  occupied,  held,  and  possessed 
said  premises,  and  paid  the  taxes  thereon,  "and  greatly  increased 
the  value  of  said  premises,  and  erected  thereon  tenements  and 
buildings  of  the  value  of  one  thousand  dollars;"  that  plaintiff, 
and  his  grantors  and  predecessors  in  interest,  well  knew  of 
defendant's  ownership  and  occupation  of  said  premises.  And 
on  information  and  belief,  defendant  alleged  that  plaintiff  was 
not  a  purchaser  in  good  faith,  for  a  valuable  consideration,  but 
that  he  and  his  grantors,  well  knowing  defendant's  rights  in 
said  property,  procured  a  deed  therefor  from  said  Walsh  for 
the  purpose  of  setting  up  a  fraudulent  claim  to  said  premises; 
that  on  or  about  December  24,  1886,  in  the  same  court  where 
this  action  was  pending,  defendant  obtained  a  decree  of  divorce 
from  her  said  husband,  Joseph  Hnngel  burger,  and  among  other 
things  it  was  adjudged  that  this  defendant  have  in  her  own  right 
the  premises  described  in  the  complaint. 

The  plaintiff,  by  replication,  denied  that  the  defendant  or  her 
husband  ever  purchased  said  property  from  Walsh,  and  on 
information  and  belief  denied  the  payment  of  taxes  thereon  by 
defendant,  or  the  putting  of  improvements  thereon  of  any  value 
greater  than  four  hundred  dollars;  and  allq;ed  that  the  only 
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right  or  interest  ever  owned  or  held  in  said  premises  by  defend- 
ant or  her  husband  was  a  leasehold  interest,  and  that  they  held 
the  same  as  tenants  of  said  Walsh  and  his  grantors.  Barker  and 
others,  and  that  said  lease  had  expired  by  its  own  terms  prior 
to  the  oommenoement  of  this  action.  Plaintiff  further  allied 
good  faith  in  the  purchase  of  said  property,  and  the  payment 
of  a  valuable  consideration  therefor,  and  denied  all  knowledge 
of  any  claim  thereto  by  defendant  or  her  said  husband  except  as 
tenants  of  said  Walsh  and  his  grantors. 

The  action  was  tried  before  the  court  without  a  jury.  To 
support  his  claim  of  title  to  said  land,  the  plaintiff  introduced 
in  evidence  deeds  of  conveyance  thereof  showing  a  chain  of  title 
as  follows: — 

1.  A  deed  from  J.  M.  Walsh  to  B.  J.  Schlessinger,  dated 
June  3,  1883,  recorded  June  9,  1884. 

2.  A  deed  from  B.  J.  Schlessinger  and  wife  to  Julius  J. 
Mack,  dated  September  1,  1884,  recorded  September  5, 1884. 

3.  A  deed  from  Julius  J.  Mack  to  John  W.  Barker,  dated 
December  29,  1884,  and  recorded  February  2,  1885.  Objec- 
tion was  made  by  defendant  to  the  introduction  of  the  last-men- 
tioned deed,  and,  on  the  reception  of  it  over  such  objection, 
excepted,  and  assigns  the  same  as  error,  which  will  be  hereafter 
treated. 

4.  A  deed  was  introduced  showing  a  conveyance  of  said 
premises  from  John  W.  Barker,  Jr.,  and  wife  to  William  E. 
Barker  and  Frank  C.  Kinuey,  dated  February  11,  1885, 
recorded  March  10,  1885. 

6.  A  deed  from  William  E.  Barker,  conveying  one-half 
interest  in  said  land  to  Frank  C.  Kinney,  dated  June  11, 1886, 
recorded  June  12,  1886. 

6.  A  deed  from  Frank  C.  Kinney,  conveying  said  premises 
to  the  plaintiff,  Greorge  Parrott,  dated  September  7,  1886, 
recorded  September  10,  1886. 

7.  A  deed  from  Marcus  Daly  and  wife,  conveying  said  prem- 
ises to  J.  M.  Walsh,  dated  November  1, 1883, 

The  objection  made  to  the  introduction  of  said  deed  from 
Julius  J.  Mack  to  John  W.  Barker  was  made  on  the  ground  that 
the  acknowledgment  of  the  execution  thereof  was  not  made  and 
executed  according  to  the  laws  of  Montana.    When  this  oIn< 
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tion  was  interposed,  plaintifT  offered  to  prove  the  signature  of 
the  grantor  by  George  W.  Stapleton.  The  defendant  objected 
to  such  proof  on  the  ground  that  said  Stapleton  was  not  the 
subscribing  witness  mentioned  in  said  deed,  and  that  the  execu- 
tion thereof  must  first  be  proved  by  the  subscribing  witness,  or 
his  absence  accounted  for.  Tlie  court  overruled  the  latter  objec- 
tion, to  which  ruling  defendant  excepted ;  and  the  testimony  of 
Stapleton  to  the  signature  of  said  grantor,  Mack,  was  admitted, 
and  the  deed  so  proved  was  admitted  to  be  read  in  evidence, 
over  the  objection  of  defendant,  to  which  exception  was  saved, 
and  the  action  of  the  court  therein  is  assigned  as  error. 

Before  considering  the  above  assignments  of  error,  we  will 
examine  all  the  evidence  introduced,  and  see  whether  the  defend- 
ant can  be  permitted  to  assail  the  plaintiff's  title  to  said  land 
while  in  possession,  and  as  a  defense  to  an  action  for  recovery 
of  possession. 

The  defendant,  to  maintain  her  defense,  testified  that  she  was 
married  to  Joseph  Hungelburger,  sometime  in  the  year  1884, 
and  sometime  in  February  of  that  year  she  was  present  in  her 
husband's  barber  shop  when  D.  M.  Walsh  and  her  husband 
had  a  conversation,  in  which  Walsh  proposed  to  sell  the  lot  in 
controversy  to  her  husband  for  three  hundred  dollars,  and  that 
Hungelburger  agreed  to  take  it,  and  paid  Walsh  two  hundred 
and  fifty  dollars,  at  the  same  time  taking  a  receipt  for  the  pay- 
ment; that  defendant  had  said  receipt  in  her  possession  for  a 
time,  but  it  was  either  "  lost  or  stolen,''  and  that  she  was  unable 
to  find  it;  that  the  receipt  read  as  follows:  '^Paid  two  hundred 
and  fifty  dollars  on  lot  No.  2,  block  6,  Anaconda ;  fifty  dollars 
due."  This  transaction  was  asserted  by  defendant  as  a  basis 
of  her  claim  to  said  lot,  and,  taken  together,  with  the  decree  of 
the  court  mentioned  in  defendant's  answer,  by  which  defendant 
was  decreed  all  of  Joseph  Hungelburger's  right  in  said  premises, 
constitutes  defendant's  claim  upon  said  premises.  There  was 
other  evidence  introduced  on  behalf  of  defendant,  in  respect  to 
improvements  put  on  said  lot  by  Joseph  Hungelburger,  and  in 
respect  to  said  alleged  sale  and  receipt. 

In  the  plaintiff's  replication,  he  has  controverted  defendant's 
alleged  ownership  of  said  lot,  and  had  allied  that  defendant 
and  her  husband,  Joseph,  were  in  possession  of  said  lot  ^^aa 
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tenants  of  Walsh  and  his  grantors,  Barker  and  others,  and  that 
the  leasehold  term  had  expired.'^ 

When  defendant  closed  her  proof,  plaintiff  introduced  a  wit- 
ness, Barker,  who  testified  that  Joseph  Huugelbnrger  had  paid 
him  rent  for  said  premises,  at  the  rate  of  thirty  dollars  per 
month,  from  January,  1885,  to  August  or  September,  1886,  a 
period  of  more  than  eighteen  months;  that  on  one  occasion 
witness  showed  Joseph  Huugelburger  the  deed  by  which  said 
premises  were  conveyed  to  witness;  that  certain  leases  were 
made  in  writing  between  said  Joseph  Huugelburger  and  certain 
grantees  of  said  lot  in  the  line  of  deeds  above  set  forth.  These 
leases  were  proved,  and  introduced  in  evidence. 

The  first  lease  is  dated  January  5,  1885,  and  executed  by 
John  W.  Barker,  Jr.,  of  the  first  part,  and  Joseph  Huugel- 
burger of  the  second  part,  which  provides  that  said  premises  are 
"rented"  unto  the  party  of  the  second  part  from  January  1, 
1885,  to  May  1, 1885,  for  a  certain  stipulated  rent,  and  contain- 
ing a  condition  for  the  surrender  of  the  peaoeable  possession  of 
said  premises  to  the  lessor  at  the  end  of  the  term. 

The  second  lease  introduced  by  plaintiff  bears  date  May  1, 
1885,  and  is  executed  by  William  Barker  and  Frank  Kinney, 
lessors,  to  said  Joseph  Hungelburger  and  one  William  Gale, 
lessees.  The  lease  provides  for  a  term  of  one  year,  from  May 
1,  1885,  to  May  1,  1886,  at  the  rental  of  three  hundred  and 
flixty  dollars,  payable  in  installments  of  thirty  dollars  per 
month  in  advance,  with  covenant  to  deliver  up  possessioQ  of 
said  premises  at  the  end  of  the  term. 

The  third  lease  bears  date  July  14,  1885,  and  is  executed  by 
William  Barker  and  Frank  Kinney,  as  lessors,  to  Joseph  Hungel- 
burger, lessee  of  said  premises,  for  the  term  of  nine  mouths, 
from  August  1,  1885,  to  May  1,  1886,  at  the  rent  of  two  hun- 
dred and  seventy  dollars,  |>ayable  in  items  of  thirty  dollais 
per  month  in  advance.  Tiiis  lease  contains  numerous  ooo- 
ditions,  among  which  it  was  provided  that  the  lessors  may 
enter  into  possession  "to  view  and  expel  the  lessee  for  non- 
payment of  rent  as  aforesaid,"  and  the  further  covenant  "to 
quit  and  deliver  up  the  premises  to  the  lessors,  or  their  agent 
or  attorney,  peaceably  and  quietly,  at  the  end  of  the  term," 
and  "  to  pay  the  rent  during  the  term,  and  also  the  rent,  as 
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above  stated,  for  such  further  time  as  the  lessee  shall  hold  the 


same/' 


These  leases  were  admitted  in  evidence  without  objection. 

Judgment  was  rendered  in  favor  of  plaintiff  for  the  recovery  of 
possession  of  the  premises  in  controversy^  with  judgment  for  dam- 
ages against  the  defendant  for  rents  and  profits  during  the  time  of 
detention,  amounting  to  the  sum  of  seven  hundred  and  fifty  dollars 
and  costs  of  suit.     The  defendant  appealed  from  the  judgment. 

The  question  now  arises  as  to  whether  or  not  the  defendant, 
who  simply  occupied  the  ]K)sition  of  Joseph  Hnngelbiirger  in 
respect  to  the  possession  of  said  premises,  may,  while  occupying 
such  possession,  be  permitted  to  set  up  a  hostile  title,  and  contro- 
vert the  title  of  plaintiff  and  his  grantors,  or  whether  the  defend- 
ant is  not  estopped,  by  virtue  of  said  leases  and  the  relation  of 
landlord  and  tenant,  from  denying  or  assailing  the  title  of  plaint- 
iff's grantors  while  defendant  remains  in  such  possession. 

The  general  rule,  so  often  asserted  in  adjudicated  cases  and 
by  elementary  writers,  that,  where  the  relation  of  landlord  and 
tenant  exists,  the  tenant  is  not  permitted,  while  holding  posses- 
sion under  that  relation,  to  deny  or  attack  the  landlord's  title, 
would  seem  to  apply  here,  and  cut  off  the  inquiry  into  plaintiff's 
title  back  of  Barker  and  Kinney,  who  leased  to  Hungel burger. 
The  effect  of  this  general  rule  would  narrow  the  controversy  in 
this  action  to  inquiry  into  plaintiff's  grant  from  Kinney  and 
Barker.  But  there  are  some  exceptions  to  the  general  rule  — 
such,  for  instance,  as  where  the  lessee  is  imposed  upon,  and, 
through  deception,  fraud,  or  duress,  is  induced  to  take  a  lease-— 
in  which  cases  he  is  held  not  bound  by  the  rule,  and  among 
these  exceptions,  counsel  for  defendant  insists,  is  included  the 
case  where  a  party  is  in  possession  when  the  lease  is  made,  and 
that  in  such  a  case  the  lessee  is  still  at  liberty  at  any  time,  even 
while  holding  possession,  to  attack  the  landlord's  title.  U{X)n 
this  point  defendant's  counsel  cite  Tewkabury  v.  Magraff,  33  Cal. 
237,  and  Franklin  v.  Meinda,  35  Cal.  557.  These  cases  are  cer- 
tainly in  point.  The  position  taken  in  the  first  case  was  strongly 
resisted  by  counsel  when  the  second  case,  of  Franklin  v.  Meriday 
involving  the  same  question,  reached  the  Supreme  Court.  In 
the  latter  case  the  court  again  held  the  same  doctrine  in  an 
elaborate  opinion.  Judge  Sawyer  dissenting  in  both  cases. 
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This  exception  declared  by  the  Supreme  Court  of  California, 
we  think,  is  a  new  one,  for  it  is  scarcely  met  with  in  the  numer- 
ous other  authorities  and  cases  where  the  general  rule  and  its 
exceptions  have  been  carefully  considered.  (Wood  wn  Landlord 
and  Tenant,  §  236,  p.  368,  and  cases  there  collected  and  cited ; 
Taylor  on  Landlord  and  Tenant,  §  90,  et  seq.,  and  cases  cited ; 
1  Washburn  on  Real  Property  [5th  ed.],  588-601,  and  cases 
cite<l.)  And,  indeed,  in  the  spirited  consideration  of  the  doc- 
trine declareil  by  the  Supreme  Court  of  California,  the  citation 
of  authorities  in  support  of  it  are  few;  and  in  our  opinion  the 
doctrine,  if  taken  from  the  two  English  cases  cited,  must  be 
adopted  by  inference,  rather  than  taken  from  direct  declarations 
invoIve<]  in  the  decision  of  those  cases.  {Cbmiah  v.  Searell,  8 
Barn.  &  C.  471;  PhUlips  v.  Pearce,  5  Bam.  &  C.  433.) 

Mr.  Waslihurn,  in  his  valuable  work  on  Real  Property,  in 
treating  of  this  subject,  refers  to  and  criticises  the  doctrine  held 
in  Tewksbiiry  v.  Magraff  and  Franklin  v.  Jferida,  supra,  in  the 
following  passage:  ''Where  the  tenant,  having  himself  title 
and  possession  of  the  laud,  has  been  induced  by  fraud,  misrepre- 
sentation, or  mistake  to  take  a  lease,  it  seems  well  settled  that 
he  is  not  bound  by  the  estoppel,  and  need  not  restore  possession 
before  disputing  his  landlord's  claims.  It  has,  however,  been 
held,  in  some  recent,  elaborately  considered  cases,  that  a  bare 
possession  will  enable  him  to  do  this,  and  that  neither  fraud  nor 
mistake  need  exist.  But  this  doctrine  has  been  considerably 
limited  in  the  court  which  declare<l  it,  and  is  not  sustained  by 
the  general  current  of  authority."  (1  Washburn  on  Real  Prop- 
erty [5th  ed.],  599.)  It  is  also  observed,  in  the  note  to  the 
above  passage,  that  ^'some  of  the  cases  cited  by  the  court  rest 
on  quite  different  grounds." 

The  cases  referred  to  by  Mr.  Washburn,  in  which  he  calls 
attention  to  the  fact  that  the  "doctrine  has  been  considerably 
limited  in  the  court  which  declared  it,"  are  Mcuton  v.  TFo^  40 
Cal.  246;  PeraOa  v.  Ginochig,  47  Cal.  459;  HoUoway  v.  Got 
liac,  47  Cal.  474;  Abbey  H,  Asioc.  v.  WUlard,  48  Cal.  614. 

Under  the  rule  contended  for  by  appellant,  a  party  may  get 
into  possession,  and,  being  in  possession,  may  voluntarily,  and 
apparently  in  good  faith,  enter  into  a  lease,  and,  by  the  strong- 
est and  most  solemn  declarations,  covenant  to  pay  rent,  and 
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peaceably  surrender  possession  at  the  close  of  the  term,  and  at 
the  same  time  be  secretly  holding,  or  claiming  to  hold,  an 
adverse  title,  as  in  the  case  at  bar,  and  suppress  all  notice  of 
snch  adverse  claims,  with  intent  to  mislead  the  landlord,  and  so 
continue  until  a  convenient  time  and  opportunity  arrives,  when 
the  evidence  bearing  on  the  controversy  is  lost  or  destroyed,  or 
beyond  the  reach  of  his  adversary,  or  witnesses  have  perished, 
or  perhaps,  in  the  lapse  of  time,  a  stranger  has  come  into  the 
title,  entirely  unacquainted  with  the  facts  surrounding  the  im- 
pending controversy,  and  then,  when  all  the  events  advantar 
geous  to  the  lessee's  ])osition,  and  detrimental  to  the  landlord's 
position,  have  come  to  pass,  still  holding  possession,  the  tenant 
may  assert  his  long  suppressed  and  delayed  claim  to  adverse  title. 

We  do  not  believe  that  we  overstate  the  consequences  which 
may  attend  this  rule,  for  other  equally  unjust  consequences  can 
readily  be  suggested. 

In  respect  to  the  relation  of  landlord  and  tenant  the  statute 
of  this  State  provides:  "When  the  relation  of  landlord  and 
tenant  has  existed  between  any  persons,  the  {)OSsession  of  the 
tenant  Ls  deemed  the  possession  of  the  landlord  until  the  expira- 
tion of  five  years  from  the  termination  of  the  tenancy,  or,  where 
there  has  been  no  written  lease,  until  che  expiration  of  five  years 
from  the  time  of  the  last  payment  of  rent,  notwithstanding  that 
such  tenant  may  have  acquired  another  title,  or  may  have 
claimed  to  hold  adversely  to  his  landlord;  but  such  presump- 
tions cannot  be  made  after  the  periods  herein  limited.^'  (Code 
Civ.  Proc.  §  37.) 

It  cannot  be  denied  that  the  relation  of  landlord  and  tenant 
existed  between  Joseph  Hungelburger,  lessee,  and  William  Bar- 
ker and  Frank  C.  Kinney,  to  the  end  of  the  term,  May  1,  1886, 
nor  that  defendant,  who  siiys  that  she  held  possession  with  her 
husband,  and  claims  to  have  succeeded  to  his  rights  in  the 
premises,  stands  in  any  other  relation;  and  she  says  she  has 
held  the  possession  continuously  since  that  time. 

The  statute,  and  the  rules  of  law  applying,  make  the  posses 
sion  of  the  tenant  the  possession  of  the  landlord ;  and  we  hold 
that  while  continuing  in  that  possession  the  defendant  cannot  be 
permitted  to  revolt  against  the  acknowledged  landlord's  title, 
and  set  up  an  opposition  title.    It  follows  that  the  assignments 
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of  error  in  reference  to  the  execution  and  •eknowledginent  of 
said  deed  from  Mack  to  J.  W.  Barker,  Jr.,  is  not  necessarily  to 
be  considered  herein,  as  that  relates  to  the  title  of  defendant's 
lessors;  that  the  plaintiff,  having  proved  a  valid  conveyance  of 
luiid  premises  from  said  lessors  to  him,  together  with  the  relation 
of  landlord  and  tenant  existing  as  above  set  forth,  is  entitled  to 
recover  possession  of  said  premises  in  this  action. 

The  appellant  contends  that  the  court  erred  in  not  offsetting 
the  value  of  improvements  as  proved  by  the  evidence  against 
the  amount  of  damages  adjudged  for  rents  and  profits. 

We  think  the  defendant's  answer  is  subject  to  criticism  as 
having  failed  to  fully  set  forth  that  these  improvements  were 
made  in  good  faith,  "  under  cover  of  title."  In  declaring  title 
in  herself  the  defendant  did  allege  '^that  defendant,  since  her 
occupation  of  said  premises,  has  paid  the  taxes  thereon,  and  has 
greatly  increased  the  value  of  said  premises,  and  has  erected 
thereon  tenements  and  buildings  of  the  value  of  one  thousand 
dollars."  The  replication  on  this  point  deuies  ^^  that  defendant 
put  any  improvements  on  said  premises,  or  that  her  said  hus- 
band put  any  improvements  thereon,  to  exceed  the  value  of  four 
hundred  dollars."  The  court  found  that  *'  the  evidence  on  the 
part  of  defendant  also  shows  the  erection  of  improvements  on  the 
lot  in  controversy,  the  value  of  which  is  variously  estimated  hv 
different  witnesses  at  from  four  hundred  to  one  thousand  dollars." 

Taking  the  pleadings  together  with  the  finding  of  the  court, 
although  not  specific  as  to  the  exact  value  of  the  improvements, 
we  believe  the  amount  of  four  hundred  dollars  should  be  off&ei 
against  the  judgment  for  rents  and  profits,  and  the  judgment 
reduced  by  that  amount,  and  it  is  here  so  ordered.  The  appel- 
lant contends  that  as  some  witnesses  estimated  the  improve- 
ments of  the  value  of  one  thousand  dollars,  the  court  should 
have  found  that  value.  A  sufficient  answer  to  this  complaint 
is  that  the  record  does  not  show  that  there  was  any  request  for 
specific  findings  on  that  or  any  point,  nor  that  any  motion  was 
made  to  make  the  findings  more  definite. 

It  is  ordered  that  the  judgment  be  modified  as  herein  directed^ 
and  as  modified  the  judgment  of  the  trial  court  is  affirmed. 

Blakb,  C.  J.,  and  De  Witt,  J.,  concur. 


1890.]  MiLBURN  Manup.  Go.  v.  Jobjsbojx.  fiW 

9    637 
dl8    583 

MILBURN    MANUFACTURING    COMPANY,    Appel-   "f^ 

LA  NT,   V.   JOHNSON   ET  Al..,   R£SFOKJ>£NTS.  9   537 

<22    861 

Chattel  Hobtqaoe  —  OniMi'on  of  affidavit— SubaequerU  mortgage,  — A  failore  ^     j^  ^ 
comply  with  the  pruvittion  of  section  1S>38,  flfUi  division.  Compiled  BtatutM,    tZi   ICi 
which  requires  a  cliattel  mortgHge  tu  be  acoompauied  with  an  aflSdavit  of  the    ^    ^^ 
parties  thereto  that  such  mortgage  is  made  in  g(iod  faith  to  secure  the  amount 
named  therein,  and  witliont  any  deaign  to  hinder  or  delay  the  creditors  of  the 
mortgagor,  renders  such  mortgage  yoid  as  to  a  subsequent  mortgagee,  with 
actual  knowledge  tliat  the  debt  attempted  to  be  secured  by  the  prior  mortgage 
was  a  bona  fide  obligation,  as  such  statute  is  in  derogation  of  the  common  law 
and  must  be  strictly  coiistmed.    (Cases  of  Lf>opold  y.  8U96rman,  7  Mont.  966; 
Butie  Hardware  Co,  1,  StiUioafit  7  Mont.  807,  affiimed.) 

Appeal  from  First  JadidcU  Dtdridf  Lemis  and  (Xarke  County^ 
The  judgment  was  reixlereil  by  Hunt,  J. 
CuUen,  Sanders  &  J^idton,  for  Appellant. 

The  sole  controversy  in  this  case  is  whether  a  subsequent 
mortgagee,  having  actual  knowledge  of  all  the  facts  and  ciroum- 
stances  requiiHKl  to  be  set  forth  in  the  affidavit  to  be  attached  to 
a  chattel  mortgage  under  our  statutes,  can  take  advantage  of  the 
fiict  that  the  first  mortgage  is  not  accompanied  by  the  affidavit 
required  by  the  statute,  and  secure  priority  for  his  subsequent 
mortgage  over  the  fii*st.  It  is  a  conceded  principle  of  law  th^ 
as  between  the  parties  themselves  any  mortgage  is  valid,  no 
matter  how  defective  may  be  its  form. 

Under  the  Statute  of  Frauds,  when  the  mortgagor  remains  in 
poasession  of  the  mortgaged  property,  the  mortgage  is  void  as 
to  purchasers  and  creditors,  unless  there  is  an  actual  change  of 
possession.  The  Statute  of  Frauds,  however,  can  be  taken  ad- 
vantage of  only  by  subsequent  purchasers  in  good  faith;  there- 
fore if  the  defendant  Peltier  was  not  a  subsequent  purchaser  m 
good  faith  he  cannot  take  advantage  of  the  defective  affidavit 
accompanying  Johnson's  mortgage;  and  as  the  Statute  of  Frauds 
is  the  only  ground  upon  which  he  can  rely  to  defeat  appellant's 
mortgage,  he  must  come  within  the  provisions  of  this  statute  in 
order  to  derive  any  advantage  therefrom.  "A  chattel  mortgage 
vests  the  legal  title  to  the  j>roperty  mortgaged  in  the  mortgagee^ 
subject  to  be  revested  in  the  mortgagor  upon  the  performance 
of  the  conditions;  and  in  case  of  breach  of  the  oonditions,  the 


638  MiLBUBK  Manuf.  Co.  v.  Johhbon       [Apr.  T., 

title  becomes  absolute  at  law  in  the  mortgagee.  The  title  passes 
whether  possession  of  the  chattel  mortgaged  be  delivered  or  not." 
{Hdckett  V.  MarUove,  14  Cal.  85;  HeyUmd  v.  Badger^  S5  C!aL 
404;  Berson  v.  Nunan,  63  Cal.  650.)  Therefore  the  question 
arises  M'hat  evidence  of  good  fiuth  must  there  be  in  order  to 
bind  subsequent  mortgagees.  The  statute  provides  that  an 
affidavit  of  good  faith  shall  be  attached  to  the  mortgage;  but 
as  we  maintain,  while  this  affidavit  is  prima  faeie  evidence  of 
good  faith,  binding  upon  subsequent  mortgagees,  still,  if  the 
subsequent  mortgagee  has  actual  notice  and  knowledge  of  the 
transaction,  he  cannot  take  advantage  of  the  absence  of  such 
affidavit  to  obtain  priority  for  his  mortgage  over  the  first  mort- 
gage. The  statute  of  New  Hampshire  is  in  nearly  the  same 
language  as  the  statute  of  Montana;  and  in  Oooding  v.  lUley, 
50  N.  H.  400,  this  doctrine  is  sustained. 

Jones  on  Chattel  Mortgages,  section  312,  lays  down  the  doo- 
trine:  ^^  Notice  to  a  subsequent  purchaser  or  mortgagee,  before 
the  completion  of  the  sale  or  mortgage  of  an  unrecorded  mort- 
gage, is  conclusive  evidence  of  mala  fides  on  his  part,  so  that 
his  title  will  be  subject  to  the  equitable  rights  of  the  holder  of 
such  unrecorded  mortgage."  Under  this  rule  it  does  not  matter 
that  the  prior  mortgage,  of  which  there  is  actual  notice,  is  de- 
fective and  voidable,  as  to  bona  fide  purchasers.  The  notice 
charges  the  subsequent  purchaser  with  knowledge  of  all  the  facta 
at  that  time  existing  relative  to  the  mortgage,  and  he  stands  at 
best  in  no  better  position  than  his  vendor,  and  cannot  avoid  the 
mortgage  unless  his  vendor  could.  (Roberts  v.  Crawford,  58 
N.  H.  499;  Sanborn  v.  Eobhison,  54  N.  H.  239;  Allen  v.  Mo- 
(Ma,  25  Iowa,  464.)  Tiffany  v.  Warren,  37  Barb.  571,  is  to 
the  same  effect;  and  in  New  York  State  the  words  'Mn  good 
faith"  is  made  use  of  after  the  words  '^subsequent  purchasers," 
the  same  as  in  the  statute  of  Montana.  (Gregory  v.  ITumiaa,  20 
Wend.  17;  Sanger  v.  Eadwoody  19  Wend.  514.  See,  also, 
Paine  v.  Mason,  7  Ohio  St.  198;  Day  v.  Mwnson,  14  Ohio  St 
488.)  In  Jones  on  Chattel  Mortgages,  section  38,  the  doctrine 
is  laid  down  &s  follows:  '^A  mortgage  of  chattels  without  the 
affidavit  required  by  statute  is  valid  against  a  subsequent  pur- 
chaser, with  notice  that  the  mortgage  was  made  in  good  faith, 
and  for  a  full  consideration."    It  will  be  observed  upon  aa 
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ezaniinatioD  of  all  the  authorities  that  the  coui*ts  have  held  that 
a  mortgage  without  the  affidavit^  or  with  a  defective  affidavit^ 
was  void  as  against  subsequent  purchasers^  etc.,  only  go  to  this 
extent :  That  while  actual  knowledge  of  the  mortgage  was  not 
sufficient  to  ui>i)old  the  rights  of  the  first  mortgagee  as  against 
the  second  mortgagee,  it  is  nowhere  laid  dowu;  that  when  a 
mortgagee,  claiming  under  a  second  mortgage,  has  actual  knowl- 
edge of  the  good  iaith,  and  the  full  consideration  of  the  first 
mortgage,  he  can  take  advantage  of  a  defective  affidavit  to  give 
his  mortgage  priority.  The  doctrine  which  we  are  seeking  to 
establish  in  this  case  has  been  recognized  by  the  courts  of  equity 
from  the  earliest  period.  (2  Pomeroy's  Equity  Jurisprudence, 
§  603.) 

Casey  &  SmWi,  for  Respondents. 

It  may  be  added,  in  addition  to  the  undisputed  statement  of 
facts  in  vol  veil  in  this  controversy,  that  there  is  no  contest  on 
the  part  of  the  appellant  that  the  respondent,  Robert  Peltier, 
advanced  the  consideration  of  hi.s  mortgage  from  Johnson,  and 
received  this  mortgage  u))on  a  valid,  subsisting,  and  valuable  con- 
sideration, relying,  in  the  advancement  of  his  money,  upon  the 
assured  defective  execution  of  tlie  chattel  mortgage  of  Johnson 
to  the  appellant.  It  is  conceded  that  the  mortgage  from  D.  M. 
Johnson  to  Robert  Peltier  was  pro|>erly  executed  and  delivered, 
and  moreover  it  is  apparent  that  Robert  Peltier  was  in  posses- 
sion of  the  mortgagetl  property  by  transfer  from  D.  M.  Johnson, 
and  claiming  an  adverse  ix)ssession  predicated  on  his  mortgage 
from  Johnson,  at  the  time  of  the  commencement  of  this  suit. 
When  Robert  Peltier  examined  the  filings  of  the  recorder  and 
found  no  affidavit  attached  to  the  mortgage  of  appellant,  he  had 
a  rinrht  to  believe  no  affidavit  could  be  made,  at  least  it  was 
not  for  him  to  speculate  on  its  absence  and  reasons  therefor. 
The  statute  makes  no  exceptions  as  to  any  one  except  the  parties. 
The  knowledge  of  Peltier  of  the  existence  of  the  first  mort- 
gage is  a  futile  pretension  for  the  defeat  of  his  rights  under  his 
mortgage.  (Jones  on  Chattel  Mortgages,  par.  314;  Bingham  v. 
Jordan,  1  Allen,  373;  79  Am.  Dec.  748;  Travis  v.  Bishop,  13 
Met.  304 ;  Gassna*  v.  Patterson,  23  Cal.  299 ;  8/ieldon  v.  Conner ^ 
48  Me.  584;  Rich  v.  Roberts,  48  Me.  548 ;  Bevans  v.  BoUxm,  31 
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Mo.  437;  Pryaon  v.  Penix^  18  Mo.  13.)  Aa  to  good  faith  in 
fact  aud  iu  law  see  Jones  ou  Chattel  Mortgages,  par.  315.  The 
appellant  asks  the  court  at  the  end  of  its  brief  to  sit  in  sup- 
pressive judgment  on  the  witdom  of  the  legislature,  to  declare 
its  requirements  useless,  and  abolish  the  safeguards  of  an  affi- 
davit of  good  faith,  which  seems  the  only  possible  corrective 
agaiust  fraud  in  such  transactions. 

Habwood,  J. — The  sole  question  involved  in  thfa  appeal 
will  appear  hj  a  brief  statement  of  facts:  The  defendant 
Johnson  was  indebted  to  the  plaiutiff,  Milburn  Manufacturing 
Company,  in  the  sum  of  eleven  hundred  dollars,  to  secure  the 
payment  of  which  Johnson  executed  a  mortgage  upon  a  certain 
chatt>el;  but  the  mortgage  failed  to  conform  to  the  requirements 
of  the  statute,  iu  that  the  possessiou  of  the  mortgaged  chattel 
remained  with  the  mortgagor,  Johnston,  according  to  a  provision 
in  the  mortgage  to  that  effect,  and  the  mortgage  was  not  '^accom- 
panied by  an  affidavit  of  all  the  parties  thereto,"  either  person- 
ally or  by  agent,  ''that  the  same  was  made  iu  good  faith  to 
secure  the  amount  named  therein,  and  without  any  design  to 
hinder  or  delay  the  creditors  of  the  mortgagor."  (Comp.  Stats, 
div.  5,  §  1538,  p.  1068.) 

The  defendant,  Robert  Peltier,  also  became  a  bona  fide  creditor 
of  Johnson ;  and,  knowing  of  Johnson's  bona  fide  indebtedness 
to  Milburn  Manufacturing  Company,  and  of  said  defective 
mortgage  to  that  company,  Peltier  obtained  to  himself  a  valid 
mortgage  on  the  same  chattel  to  secure  his  demand,  conforming 
to  all  the  statutory  requirements,  aud  filed  the  same  of  record 
second  in  point  of  time  to  the  firsts  mentioned  mortgage. 

On  default  of  payment  of  said  debt  to  Robert  Peltier,  he  got 
possession  of  said  chattel,  and  was  about  to  apply  the  same, 
under  the  conditions  of  his  mortgage,  to  the  saMsfaction  of  the 
debt  owing  to  him,  when  the  plaintiff,  Milburn  Manufacturing 
Company,  brought  this  action  to  foreclose  its  mortga^re,  and 
recover  possession  of  said  chattel  from  Peltier.  The  trial  court 
rendered  judgment  in  favor  of  Peltier,  and  plaintiff  appeals. 

The  question  here  involved  is  whether  said  first  mortgage  to 
Milburn  Manufacturing  Company  is  void  as  against  Peltier,  a 
subsequent  mortgagee,  by  reason  of  the  &ilure  to  aeeompauy 
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the  first  mortgage  with  the  required  affidavit^  when  the  euKse-^ 
queDt  mortgagee  had  notioe  or  kuowledge  of  tlie  boiuijide  char^ 
acter  of  tlie  first  debt. 

The  learned  coiiusel  for  appellant  appeals  to  authorities  whiob 
treat  generally  of  equitable  rights^  and  obligations  arising  hj 
virtue  of  actual  notice,  to  maintain  the  negative  of  the  above 
question.  But  we  do  not  think  the  doctrine  can  apply  so  as  to 
control  the  question  at  issue. 

The  statute  provides  that  ^^no  mortgage  of  goods,  chattels^ 
or  personal  property  shall  be  valid,  as  against  the  rights  and 
interests  of  any  other  person  than  the  parties  thereto,  unless 
the  possession  of  such  goods,  chattels,  or  personal  property  be 
delivered  to  and  retained  by  tiie  mortgagee,  or  the  mortgage 
provide  that  the  property  may  remain  in  the  possession  of  the 
mortgagor,  and  be  accompanied  by  an  affidavit  of  all  the  parties 
thereto,  or,  in  case  any  party  is  absent,  an  affidavit  of  those 
present,  and  of  the  agent  or  attorney  of  such  absent  party,  that 
that  the  same  is  made  in  good  faith  to  secure  the  amount  named 
therein,  and  without  any  design  to  hinder  or  delay  the  creditors 
of  the  mortgagor,  and  be  acknowledged  and  filed  as  hereinafter 
provided." 

This  statute,  providing  a  method  by  which  a  creditor  may 
acquire  a  special  lien  on  the  debtor's  personal  property  while 
the  possession  remains  with  the  debtor,  is  in  derogation  of  the 
common  law,  and  it  must  be  strictly  construed,  under  a  well- 
established  rule  of  construction.  The  same  is  the  doctrine 
declared  in  Leopold  v.  Silverman,  7  Mont.  266;  Butte  Hardware 
O).  V.  SuUivaUy  7  Mont.  307. 

All  bonafde  creditors  stand  on  an  equality  before  the  law  in 
respect  to  enforcing  payment  of  debts,  unless  this  equality  id 
varied  by  a  provision  of  law  giving  a  special  lien,  or  enabling 
one  to  acquire  a  special  lien  by  complying  with  the  provisions 
of  law.  If  one  attempting  to  create  a  special  lien  in  his  favor, 
or  to  take  advantage  of  one  provided  by  law,  fails  to  comply 
with  the  provisions  of  the  law  governing,  then  such  creditor  falls 
back  into  the  common  line  occupied  by  other  general  creditors, 
and  cannot  invoke  the  rules  or  doctrine  of  equity  to  avoid  this 
result.  Such  is  the  case  with  mechanics'  liens,  for  example. 
Suppose  one  mechanic  or  material  man,  knowing  fully  of  the 
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bona  fide  character  of  hb  predecessor's  claims  perfects  a  lien 
which  he  asserts  as  against  one  filed  by  his  predecessor  after 
limitation  had  run,  or  without  verification^  or  otherwise  failing 
to  comply  with  the  statute.  Is  the  latter,  because  he  had  knowl- 
edge of  the  good  faith  of  his  predec^essor's  claim,  estopped  from 
contesting  his  lien?  The  debtor  himself  could  object  to  the 
lien  for  fiiilure  to  comply  with  the  statute  provided  for  it, 
and  who  would  know  better  of  the  bona  fide  chanictcr  of  the 
obligation? 

It  is  an  arbitrary  provision  of  law  which  enables  one  creditor, 
in  preference  to  another,  to  take  and  hold  a  special  lien  on  the 
personal  property  of  his  debtor,  leaving  the  possession  with  the 
debtor;  and  that  law  demands  a  compliance  with  its  terms. 
The  first  declaration  of  the  statute  in  reference  to  chattel  mort- 
gages is  that  ^'no  mortgage  of  goods,  ciiattels,  or  personal  prop- 
erty shall  be  valid,  as  against  the  rights  and  interests  of  any 
other  person  than  the  parties  thereto,  unless,^'  etc.  We  regard 
this  requirement  of  an  affidavit  of,  or  on  behalf  of,  all  the  fiar- 
ties  to  a  chattel  mortgage  as  a  condition  going  to  the  validity 
of  the  mortgage,  which  the  law  demands,  independent  of  the 
question  as  to  notice  or  knowledge  of  any  person  other  than  the 
parties,  that  the  debt  intended  to  be  secured  was  in  fact  a  bona 
fide  obligation. 

In  the  cases  of  Leopold  v.  SUvernian^  7  Mont.  266 ;  Bvtte 
Hardware  Oo.  v.  SxUlivany  7  Mont.  307,  and  Baker  v.  Power^ 
7  Mont.  326,  it  has  been  decided  by  this  court  that  the  failure 
to  comply  with  the  provisions  of  the  statute  in  making  the 
required  affidavit  is  fatal  to  the  mortgnge.  The  only  distinction 
between  those  cases  and  the  one  at  liar  is  that  in  the  latter  case 
there  was  actual  knowledge  on  the  part  of  the  second  mortgagee 
that  the  debt  attempted  to  be  secured  by  the  first  was  a  bona  fide 
obligation.  We  hold  that  such  knowledge  would  not  change 
the  rule  laid  down  in  those  cases.  (Ilatieav.  Tiffany^  25  Ohio 
St.  649;  Bdknap  v.  Wendea,  31  N.  H.  92 ;  Parker  v.  Jlonison, 
46  N.  H.  280;  Jones  on  Chattel  Mortgages,  §  36.) 

Judgment  affirmed. 

Blake,  C.  J.,  and  Ds  Wnr,  J.,  concur. 
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KING,  Appellaht,  v.  AMY  AND  SILVERSMITH  CON- 
SOLIDATED MINING  COMPANY,  Respondent. 

Xncss  AVD  Mdvzbal  JjAud— Statutory  consfruction^lSxtent  of  location  dfflned 
where  vein  oroeeea  a  tide  Zine.— Section  2322,  BuTised  BUtntee  of  the  United 
Btates,  proTidei)  in  substance  that  the  locators  of  all  mining  locations  shall  haTt 
the  exolusiTe  right  of  possession  and  enjoyment  of  all  Teins,  lodes,  and  ledges 
throughout  their  entire  depth,  the  apex  of  which  lies  within  the  Tortical  planes 
of  the  lines  of  the  surface  location,  although  such  yeins  in  their  inclination  on 
their  course  downward  cross  the  vertical  plane  of  a  side  line ;  provided^  that  such 
exterior  parts  lie  within  tlie  projected  pliuies  of  the  end  lines.  Held,  ttiat  where 
a  yein  crosses  the  side  line  of  a  location  the  strike  is  terminated  by  the  plane  of 
such  side  line,  and  the  right  to  follow  the  vdn  on  its  dip  ia  determined  by  a  rer* 
tlcal  plane,  parallel  to  the  end  lines,  drawn  do^^nward,  and  which  takes  efibct  at 
the  point  where  the  apex  intersects  the  side  line. 

Appeal  from  Second  Judicial  Didiict,  Silver  Bow  County. 

The  cause  was  tried  before  De  Woi^fe,  J.,  without  a  jury. 

Statement  of  the  facts,  prepared  by  the  judge  who  delivered 
the  opinion. 

The  plaintiff  is  the  owner  of  the  undivided  three  fourths  of 
the  Non-Consolidated  Mining  Claim.  The  defendant  is  the 
owner  of  the  other  undivided  fourth.  The  defendant  is  the 
owner  of  the  Amy  Claim.  The  northerly  side  line  of  the  Amy 
is  the  southerly  side  line  of  the  Non-Consolidated.  The  west 
end  line  of  the  Amy  is  491  feet  long,  and  runs  south,  30  deg. 
west.  The  east  end  line  is  the  same  length  and  course.  The 
north  side  line  is  1,470  feet  in  length,  and  runs  south,  66  deg. 
30  min.  west.  The  south  side  line  is  the  same  length  and  course. 
The  vein  of  the  Amy  Claim,  on  its  onward  course  or  strike, 
passes  through  the  north  side  line,  and  the  apex  thereof  crosses 
said  side  line  at  a  point  184  feet  easterly  from  the  west  end  line, 
and  passes  into  the  Non-Consolidated  ground.  Said  vein  runs 
on  northwesterly,  and  does  not  again  enter  the  Amy  ground. 
The  apex  of  the  Amy  vein  passes  out  of  the  south  side  line  of 
the  location,  at  a  point  between  the  southeast  corner  of  the  Amy 
and  a  point  600  feet  westerly  therefrom.  The  dip  of  the  vein 
is  to  the  north.  Four  hundred  and  eleven  feet  of  the  north 
line  of  the  Amy,  commencing  at  a  point  17  feet  east  of  the 
northwest  corner,  forms  the  south  line  of  the  Non-Consolidated. 
The  west  end  line  of  the  Non-Consolidated  b  181  feet  in  lengthy 
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and  runs  soath,  1  deg.  40  min.  west.  The  east  end  line  is  10 
feet  long,  and  the  same  course.  The  north  side  line  is  372  feet 
long,  and  runs  north,  88  deg.  55  min.  west.  Each  claim  was 
located  and  patented  subsequent  to  the  passage  of  the  United 
States  Mineral  Land  Act  of  May  10, 1872,  and  the  amendmeDts 
thereto,  and  is  subject  to  the  provisions  of  those  laws. 

The  plat  on  |)age  423  (Fig.  1)  indicates  the  sur&oe  lines  of  the 
two  claims,  and  the  direction  of  the  strike  of  the  vein. 

The  plaintifif's  action  is  for  partition  and  accounting  against 
the  defendant,  alleging  that  defendant  has  taken  lai^  quantities 
of  ore  from  subterranean  workings  at  a  point  north  of  the  Amy 
north  side  line,  which  is  the  Non-Consolidated  south  side  line. 
The  only  controversy  is  as  to  where  the  vertical  end  line  bound- 
ing plane  should  I)e  drawn  downward  as  a  limit  of  the  mining 
operations  of  the  defendant.  Plaintiff  contends  that  the  Amy 
north  side  line  should  be  considered  the  end  line  of  that  claim 
for  all  purposes,  and  that  through  that  side  line  the  vertical 
plane  should  be  drawn  downward  perpendicularly,  beyonct 
which,  to  the  north,  the  Amy  company  cannot  follow  the  vein 
on  its  strike  or  dip.  The  defendant's  position  is  that  the  ver^ 
tical  bounding  plane,  limiting  its  rights,  must  be  drawn  dowiH 
ward  at  the  point  where  the  Amy  apex  crosses  the  north  side 
line  of  the  claim;  such  plane  to  l^e  [Kirallel  to  the  planes  of  the 
end  lines  as  located  by  the  Amy.  On  the  trial  the  coart  took  a 
view  at  variance  with  those  of  both  pkintiff  and  defendant, 
and  held  that  the  bounding  plane  must  be  placed  at  the  point 
where  the  apex  crosses  the  north  side  line  of  the  Amy;  but  that 
such  plane  must  be  drawn  downward  at  a  right  angle  to  the 
strike  of  the  vein  at  that  iK>int.  The  plat  (Fig.  1)  indicates  die 
positions  of  the  three  planes  descril>ed.  They  intersect  mt  a 
common  point  («,  on  the  plat),  viz.,  the  point  of  departure  of 
the  apex  from  the  Amy  exterior  boundaries.  Judgment  was 
entered  in  acconlance  with  the  views  of  the  District  Court. 
The  plaintiff  ap|)eals.  The  case  conies  before  this  court  as  i 
triangular  contest.  Since  the  decrision  below,  the  learned  judge 
who  tried  the  case  appears  as  counsel  for  the  respondent,  and 
urges  the  theory  for  the  respondent,  which  the  court  below 
adopted.  Co-counsel  for  respnident  presents  the  theory  which 
he  held  below.     ApjKlIant's  position  is  as  it  was  in  the  District 
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Court.  For  convenience  in  terms  we  will  designate  these 
theories  as  follows:  (1)  The  doctrine  adopted  by  the  court 
below  will  be  called  the  court's  theory  and  line  and  plane;  (2) 
that  contended  for  by  the  appellant,  the  plaintiff  below,  the  ap- 
pellant's; (3)  that  urged  by  the  respondent,  the  defendant  below, 
and  presented  by  one  of  its  counsel  here,  as  the  respondent's. 
The  point  where  the  ore  was  taken  out  by  the  defendant  is  north 
of  the  appellant's  plane,  and  east  of  each  of  the  two  other  planes. 
Whether  the  court's  or  respondent's  view  is  adopted  is  practi- 
cally immaterial  to  the  respondent,  but  the  principles  involved 
are  vitally  at  variance.  A  decM'sion  as  to  which  theory  of  the 
plane  is  the  law  in  the  case  is  the  whole  and  only  controversy. 
That  decision  will  settle  the  title  to  the  portion  of  the  vein  from 
which  the  ore  was  taken, 

E.  W.  Toole^  and  WiUlam  ScaJIon,  for  Appellant. 

The  court  expressly  found  that  the  vein  in  question  runs  out 
of  both  the  side  lines  of  the  Amy  Claim.  The  Amy  location 
^vas  therefore  made  crosswise  of  the  vein  so  that  its  so-called  side 
lines  iuj^tead  of  its  nominal  end  lines  cross  the  vein  at  the  surface. 
In  such  a  case  it  is  settled  by  the  decisions  of  the  Supreme  Court 
of  the  United  States  that  the  so-called  side  lines  are  the  real  end 
lines  of  the  claim,  and  that  the  respondent  cannot  go  beyond 
them,  even  if  the  apex  of  the  vein  be  inside  of  the  Amy  lines. 

In  Mimng  Oo.  v.  larbety  98  U.  S.  463  {The  Flagstaff  Case), 
it  is  decided  in  so  many  words  that  the  end  lines  of  a  claim 
properly  so  called  '^are  those  which  are  crosswise  of  the  general 
course  of  the  vein  on  the  surface."  And  the  court  say  (pp.  467, 
468):  ''We  think  that  the  intent  of  both  statutes  [1866  and 
1872]  is  that  mining  locations  on  lodes  or  veins  shall  be  made 
thereon  lengthwise,  in  the  general  direction  of  such  veins  or 
lodes  on  the  surface  of  the  earth  where  they  are  discoverable; 
and  that  the  end  lines  are  to  cross  the  lode  and  extend  perpen- 
dicularly downwards,  and  to  be  continued  in  their  own  direction 
either  way  horizontally;  and  that  the  right  to  follow  ilie  dip  oviir 
side  of  the  side  lines  is  based  on  the  hypothesis  that  the  direction  of 
these  lines  corresponds  siubstarUkdly  vnih  the  course  of  the  lode  or 
vein  at  its  apex  at  or  near  the  surface If  he  has  located 

Vol.  IX.— 80. 
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crosswise  of  the  lode  and  his  claim  is  odIj  100  feet  wide^  that 
100  feet  is  all  he  has  a  right  to."  [The  italics  are  ours.]  The 
Amy  is  ouly  491  feet  wide^  but  the  judgment  seeks  to  give  it  800 
teet  along  the  vein  in  opi>osition  to  the  ruling  just  cited.  This 
decision  has  been  affirmed  in  li'on  Silver  Min.  Q>.  v.  N^n  Jlin. 
Cb.  118  U.  S.  196,  and  in  Argentine  Min.  Q>.  v.  Terrible  Min.  Oo. 
122  U.  S.  478.  In  the  Iran  Silver  v.  Elgin  Case  it  is  also  settled 
that  the  lines  a8  surveyed  must  govern,  and  that  no  judicial  ad- 
justment of  lines  can  be  allowed.  It  will  be  noticed  that  the 
court  in  the  case  at  bar  really  adopts  the  minority  view  set  forth 
in  the  dissenting  opinion  of  the  late  Chief  Justice  Waite  io  tlie 
Iron  Silver  v.  Elgin  Case.  The  Chief  Justice  says  that  in  his 
opinion  "the  end  lines  of  a  mining  liK^tion  are  to  be  projected 
parallel  to  each  other  and  crosswise  of  the  general  course  of  the 

vein  within  the  limits  of  the  location The  end  lines  are 

not  necessarily  those  marked  on  the  map  as  such,  but  they  may 
be  projected  at  the  extreme  points  where  the  apex  leaves  the 
location  as  marked  on  the  surface.''  The  majority  of  the  court 
held,  on  the  contrary,  that  "the  lx>undary  planes  should  be 
definitely  determined  by  the  lines  of  the  surface  location,"  and 
that  "  if  the  first  locator  will  not  or  cannot  make  the  explora- 
tions necessary  to  ascertain  the  true  course  of  the  vein,  and  drawd 
bis  end  lines  ignomntly,  he  must  bear  the  consequences." 

The  Argentine  Case  is  very  closely  analogous  to  the  present 
one.  The  plaintiff  in  error  in  that  case,  defendant  below,  was 
in  a  position  exactly  similar  to  that  of  the  respondent  here.  It 
will  be  seen  by  reference  to  the  brief  of  the  plaintiff  in  error, 
page  482  of  the  report,  that  there  it  set  up  the  very  same  claim 
as  the  respondent  docs  now.  Says  the  plaintiff  in  his  brief: 
"The  premises  in  wntroversy  were  outside  of  the  side  lines, 
and  within  vertical  planes  drawn  through  the  end  lines  of  tlie 
Pine  and  Camp  Bird  lodes,  and  just  within  the  side  line  of  the 
Adelaide.  [The  Adelaide  was  the  claim  owned  by  plaintiff  below 
corresponding  to  the  Non-Consolidated.]  Now  it  was  in  refer- 
ence to  these  workings  and  these  premises  at  this  point  that  the 
court  was  asked  to  charge  ihat  if  theyfownd  the  apex  of  this  vein 
within  (he  surface  lines  of  the  Argentine  Claim  (which  included  the 
Pine  and  Camp  Bird  claims)  their  verdict  should  be  for  the  de- 
fendant.   The  court  not  ouly  refused  so  to  charge,  but  it  utterly 
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ignored  all  claim  of  the  defeDdant  on  this  ground This 

was  error."  [Italics  ours.]  This  was  the  only  error  alleged. 
Here  was  a  case  where  the  owner  of  the  apex  was  attempting  to 
follow  the  vein  on  its  dip  beneath  the  points  of  the  apex  so 
owned^  although  the  vein  ran  out  of  the  side  line.  Precisely  the 
case  at  bar.  The  court^  in  deciding  the  case^  quote  from  Mining 
Co.  V.  Tarbett,  {The  Flagstaff  Oa8e\  the  statement,  among  others, 
that  the  end  lines  of  the  claim  properly  so  called  are  "  those  which 
are  crosswise  of  the  general  course  of  the  vein  on  the  surface," 
and  say  (p.  486):  '^Such  being  the  law,  the  lines  which  separate 
the  location  of  the  plaintiff  below  from  the  locations  of  the  de- 
fendant are  end  lines,  across  which,  as  they  are  extended  down- 
ward vertically,  the  defendant  cannot  follow  a  vein,  even  if  Us 
apex  or  oxdcropping  is  wWiin  its  surface  boundaries^  and,  as  a 
consequence,  could  not  touch  the  premises  in  dispute,  which  are 
conceded  to  be  outside  of  those  lines  and  outside  of  vertical 
planes  drawn  downward  through  them."  [Italics  ours.]  In 
accordance  with  the  rules  thus  laid  down  by  the  Supreme  Court, 
we  claim  that  ^Uhe  line  which  separates  the  location  of  the 
plaintiff  below  from  the  location  of  the  defendant  is  an  end 
line,"  and  that,  although  the  apex  of  the  Amy  vein  may  be 
within  the  surface  lines  of  the  Amy  Claim,  the  defendant  cannot 
go  beyond  the  vertical  plane  of  said  common  boundary  line. 

We  therefore  respectfully  submit  that  the  decree  should  be 
modified  so  as  to  declare  that  all  those  portions  of  the  vein  in 
controversy  which  lie  within  the  vertical  plane  of  the  southern 
boundary  line  of  the  Non-Consolidated  Claim  and  its  other 
boundaries  are  a  part  of  the  Non-Consolidated,  and  that  this 
claim  should  be  advertised  and  sold  as  including  such  portions. 

TF.  TF.  Dixon,  and  KnowUs  &  Forbis,  of  counsel,  for  Re- 
spondent. 

As  stated  in  appellant's  brief,  the  only  question  for  decision 
in  this  case  is  the  construction  of  the  mining  law,  with  reference 
to  the  rights  of  adjoining  claimants,  in  cases  where  the  vein  or 
lode  in  its  strike  or  course  crosses  the  side  instead  of  the  end 
line  of  the  claim.  The  plaintiff  contends  that  in  such  case  the 
side  line  becomes  an  end  line  absolutely  for  all  purposes  beyond 
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^vhicli  the  claimant  cannot  go  on  the  dip  of  his  ledge,  although 
iu  its  downward  course  the  ledge  may  so  far  depart  from  a  per- 
pendicular as  to  enter  the  ground  of  the  adjoining  claimant. 
The  position  of  the  defendant  and  respondent  is  that  the  side 
line  in  such  cases  becomes  an  end  line  for  the  purpose  of  cutting 
off  the  vein  or  lode  in  its  strike  or  onward  course,  but  not  in  its 
dip  or  incline.  That  if  the  ledge  dips  in  its  downward  course 
from  the  ground  in  which  its  aj)ex  is  situated,  the  owner  of  the 
claim  in  which  thea{)ex  is  found  may  follow  the  dip  of  the  ledge 
to  any  depth  whatever,  and  although  by  so  doing  he  may  enter 
upon  the  ground  of  another.  This  right  to  follow,  the  respondent 
maintains,  is  confined  to  the  length  of  the  vein  as  shown  by  the 
apex  within  the  ground  of  the  claimant,  and  in  following  such 
dip  the  owner  must  confine  himself  within  a  line  drawn  parallel 
to  the  end  lines  of  the  claim,  at  the  point  of  the  intersection  of 
the  side  line  with  the  apex  of  the  vein.  Upon  the  trial  of  the 
case,  the  court  took  a  view  of  the  law  at  variance  with  the  posi- 
tions of  both  the  plaintiff  and  defendant.  While  holding  that 
the  owner  of  the  apox  might  follow  the  dip  of  the  vein  beyond 
his  or  its  side  line,  and  into  the  ground  of  the  plaintiff,  the  court 
held  that  such  dip  or  incline  must  be  followed  within  a  line 
drawn  at  right  angles  to  the  strike  of  the  vein  at  the  point  of 
its  crossing  the  side  line.  The  position  taken  by  the  court,  and 
the  position  assumed  by  the  dere:u1ant,  in  so  far  as  this  case  is 
concerned,  in  their  practical  effects  are  the  same.  This  arises 
from  the  fact  that  the  end  lines  of  the  Amy  Claim  are  almost 
parallel  to  a  line  drawn  at  right  angles  with  the  strike  of  the 
vein  in  controversy,  and  as  a  consequence  the  effect  of  the  decision 
as  it  now  stands  leaves  but  little  difference  between  the  line  as 
insisted  upon  by  the  defendant  and  as  defined  by  the  court. 
However,  the  defendant  believes  there  is  a  great  difference  in 
principle  between  its  position  and  the  decision  of  the  court. 

The  only  decisions  l)earing  upon  the  question,  so  far  as  we 
have  been  able  to  ascertain,  are  those  cited  by  the  appellant  in 
his  brief,  all  of  them  being  the  decisions  of  the  Supreme  Court 
of  the  United  States.  The  first  of  these  decisions  in  order  is 
the  case  of  Flagstaff  8.  iFin.  Co.  v.  larbd,  98  U.  S.  463. 
In  this  case  it  wa^  attempted  to  invoke  the  doctrine  that  had 
prevailed  before  the  enactment  of  a  mining  law  by  Congress. 
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Theretofore  it  had  been  held  that  one  having  a  location  upon  a 
claim  could  follow  the  strike  of  the  vein  in  whatever  direction 
it  might  run.  The  location  was  the  vein  and  nothing  else,  and 
if  the  locator  was  mistaken  in  its  course,  he  might,  neverthe- 
less, follow  the  vein  for  the  full  number  of  feet  which  he  was 
entitled  to,  and  did  locate.  Under  a  location  made  under  the 
law  of  1866  it  was  contended  that  this  still  might  be  clone,  and 
if  the  vein  in  it«  onward  course  departed  through  the  side  lines, 
the  locator  of  the  claim  might  follow  it  on  its  course  to  the  full 
extent  of  the  vein  which  he  had  located,  or  attempted  to  locate. 
This  the  Supreme  Court  says  he  may  not  do ;  that  the  ground 
located  fixes  the  extent  of  his  right  to  the  vein ;  whatever  extent 
of  vein  might  be  included  therein,  that  he  had  a  right  to,  but 
he  could  not  go  beyond  his  side  lines  in  following  the  vein  on 
its  strike.  To  the  extent  that  this  decision  goes  in  the  deter- 
mination of  the  question  in  controversy,  it  corresponds  exactly 
to  the  position  taken  and  maintained  by  the  respondent. 

The  next  case  cited  by  the  appellant  is  the  case  of  Iron  Silver 
Mn.  Oo.  v.  Efffin  Min.  <fe  /S.  Cb.  118  U.  S.  196.  This  is  the 
case  popularily  known  as  the  Horse  Shoe  Qise,  We  think  the 
decision  in  this  case  turned  altogether  upon  the  form  of  the  claim, 
and  that  the  question  arising  in  this  case  was  not  considered  and 
did  not  arise  in  that.  The  court  held  that  on  account  of  the 
peculiar  form  of  the  claim,  no  end  lines  had  ever  been  estab- 
lished, and  that  if  the  so-called  end  lines  were  extended  in  their 
own  course  they  would  not  include  the  ground  in  controversy  in 
that  action.  In  the  course  of  tlie  opinion  the  court  says:  "We 
are,  therefore,  of  opinion  that  the  objection  that,  by  reason  of  the 
surface  form  of  the  Stone  Claim,  the  defendant  could  not  follow 
the  lode  existing  therein  in  it**  downward  course  beyond  the  lines 
of  the  claim,  was  well  taken  to  the  offered  proof.  Besides,  if 
the  lines  marked  as  end  lines  on  the  plat  of  that  claim  can  be 
regarded  as  such  lines  of  the  location,  no  part  of  the  Gilt  Edge 
Claim  falls  within  vertical  planes  drawn  down  through  those 
lines  continued  in  their  own  direction."  The  decision  is  not  as 
clear  as  might  be  desired  upon  the  point  of  controversy  in  this 
case,  but  we  think  the  lack  of  clearness  arises  from  the  fact  that 
the  particular  point  therein  raised  was  not  discussed,  and  that 
the  case  was  decided^  not  upon  the  question  here  in  issue,  but 
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upim  the  fact  of  the  peculiar  form  of  the  Stone  Claim.  That 
the  rule  laid  down  in  the  FlagsUiff  Case,  98  U.  S.  463,  was  not 
considered  as  applying  to  the  Horse  Shoe  Casey  is  shown  by  tbe 
fact  that  Justice  Bradley,  who  delivered  the  opinion  in  tbe 
Flagstaff  Case,  concurred  with  Chief  Justice  Waite  in  his  dis- 
senting opinion  in  the  Horse  S/ioe  Case. 

The  other  case  cited  by  the  appellant  is  Arffenime  Min.  Co, 
V.  Tenible  Min.  Co.  122  U.  S.  478.  For  a  better  understand- 
ing of  the  facts  of  the  case,  and  to  show  really  what  was  in 
controversy,  we  call  the  attention  of  the  court  to  the  decision  of 
Justice  Ha  Hetty  in  the  lower  court^  and  from  which  the  writ  of 
error  was  sued  out.  This  is  reported  as  Van  Zandi  v.  Argen-^ 
tine  Min.  Co.  8  Fed.  Rep.  725.  It  appears  from  the  reading 
of  the  two  decisions  that  the  apex  of  the  lode  in  controversy 
ran  practically  at  right  angles  with  the  side  lines  of  the  Camp 
Bird  and  Pine  lo<rations,  under  which  the  defendants  claimed. 
Under  these  circumstances  if  the  end  lines  of  the  claims,  which 
were  nearly  parallel  with  the  course  of  the  vein,  had  been  pro- 
jected at  the  points  of  intersection,  as  we  insist  must  be  done  in 
suc^li  ceases,  there  would  have  been  but  little  if  any  ground  lying 
between  them  in  which  the  dip  of  the  vein  could  have  been  fol- 
loweil.  But  the  defendants  in  that  case  insisted  that  they  might 
follow  the  vein  in  its  dip  or  downward  course,  not  between  these 
lines,  but  across  them.  The  decision  of  the  court  seems  to  be 
that  the  side  lines  became  end  lines  for  the  purpose  of  cutting 
off  the  strike  of  the  vein,  and  that  the  defendant  could  not  fol- 
low across  those  lines,  for  the  reason  that  the  ground  in  contro- 
versy was  not  between  the  end  lines  extended  in  their  own 
direction,  and  projected  at  the  })oint8  of  intersection  of  the  side 
lines  with  the  course  of  the  vein.  The  further  facts  of  the  case, 
as  ap))ears  from  the  report^,  are  that  the  Adelaide  location,  under 
which  the  plaintiff  claimed,  was  the  older  location  of  the  two  or 
three  claims ;  that  it  was  made  upon  the  dip  of  the  lode,  upon 
which  the  location  of  the  Camp  Bird  and  Pine  claims  were 
located ;  that  the  ground  in  controversy  was  within  the  limits 
of  the  Adelaide  location,  and  that  the  same  belonged  to  the  Ade- 
laide location  by  reason  of  its  prior  location,  and  that  the  defend- 
ants were  attempting  to  take  ores  from  the  vein  of  the  Adelaide 
location  across  its  side  line.    An  examination  of  the  case  as 
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reported  in  the  lower  court  will  show  that  the  question  decided 
by  the  United  States  Supreme  Court  on  appeal  was  really  not 
raised  or  considered  below,  and  the  brief  of  counsel  in  the 
United  States  Supreme  Court  shows  the  same  thing.  The  main 
question  below  was  whether  a  location  on  the  apex  of  the  vein 
was  superior  to  a  prior  l<K*ution  in  the  dip.  In  this  case,  as  in 
all  others  decuded  by  the  Supreme  Court,  the  question  has  turned 
upon  the  particular  &ets  of  the  case,  and  nowhere  has  the  ques- 
tion arisen  in  a  case  similar  to  the  one  now  before  the  court, 
and  we  contend  that  none  of  the  cases  cited  apply  to  the  facts 
of  a  rase  like  that  of  the  case  at  bar.  Aside  from  all  decisions 
the  reason  and  purpose  of  the  law  seems  clear,  at  least  to  us. 
The  intention  being  to  give  to  every  locator  all  the  veins,  the 
tops  or  apices  of  which  are  within  his  location.  He  may  follow 
such  veins  in  their  strike,  so  long  as  he  does  not  depart  from 
his  surface  ground,  but  no  further,  whether  the  strike  be  deter- 
mined by  the  side  or  end,  or  other  line  of  the  claim.  He  may 
follow  ail  such  veins  in  their  dip  or  downward  course  wherever 
they  may  extend,  with  the  one  condition  that  they  must  not 
depart  from  within  planes  drawn  downward  through  his  end 
lines,  or  if  the  vein  passes  through  the  side  lines,  then  between 
planes  drawn  downward  at  the  point  of  departure,  parallel  to 
the  end  lines.  The  requirements  of  the  law  that  these  end  lines 
should  .be  made  parallel  show  what  its  purpose  was.  Unless  it 
was  the  intention  to  establish  a  plane  along  which  the  dip  of  the 
lode  must  be  followed,  there  was  no  necessity  for  making  the  end 
lines  parallel.  By  following  parallel  end  lines  there  can  be  no 
divergence  or  contraction  of  the  lines  within  which  the  dip  is  to 
be  followed.  Nor  in  our  opinion  are  these  end  lines  to  be  fixed 
and  immovable,  but  they  may  be  projected  to  suit  any  vein  that 
may  be  found  within  the  limits  of  the  claim.  If  the  vein  departs 
through  the  end  line,  then  the  end  line  becomes  the  plane  upon 
which  its  dip  must  be  followed.  If  the  vein  departs  from  the 
side  line,  then  the  end  line  is  to  \ye  projected  at  that  point  of 
departure,  and  followed  u])on  and  along  the  same  plane  as  if  it 
had  departed  from  the  end  line.  The  establishment  of  the  end 
line  is  the  establishment  of  a  ])lane,  and  its  parallelism  has  no  other 
purpose  than  to  establish  a  plane  or  system  of  planes,  along  which 
the  dip  of  all  lodes  within  the  claim  must  be  followed. 
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The  fact  that  all  of  the  decisions  cited  quote  so  freely  from 
Jlinhiff  Co.  V.  Tarbdy  and  the  effect  of  tliat  decision  is  indispat- 
able,  siiows  what  was  in  the  minds  of  the  judges  in  the  decision 
of  the  otlier  cases,  and  that  is  ^^iniply  this,  that  the  side  line 
becomes  the  end  line  for  the  pur|>ose  of  cutting  off  the  strike, 
and  fur  no  other  pur|K)se,  and  that  the  right  to  follow  the  dip 
must  always  be  determined  by  tlie  parallel  end  lines.  The  rule 
contended  for  by  appellant  would  in  practice  operate  very  hardly. 
It  is  difficult  to  fix  accurately  the  course  of  a  vein  at  the  time  of 
location.  And  yet,  on  appellant's  theory,  the  sligiitest  diver- 
gence at  one  or  l)oth  side  lines  would  cut  off  the  locator's  right 
to  follow  the  vein  on  the  dip  at  any  point  beyond  his  vertical 
side  lines,  and  there  he  might  lose  the  most  valuable  part  of  his 
location.  This  seems  directly  contrary  to  the  act  of  Congress, 
which  gives  the  locator  all  veins,  the  top  or  apex  of  which  is 
included  within  the  lines  of  his  location,  and  the  right  to  follow 
such  veins  on  their  dip  within  defined  planes.  The  idea  of  this 
act  seems  to  be  that  the  locator  has  a  right  to  follow  the  dip  to 
the  extent  that  he  has  the  apex  within  his  lines.  But  on  appel- 
lant's theory  the  locator  might  have  1,499  feet  in  length  on  the 
apex  of  a  vein,  but  no  right  to  dip  beyond  his  vertical  side  lines. 
The  rule  claimed  by  respondent  here  seems  to  conform  to  all  the 
requirements  of  the  act  of  Congress,  and  to  secure  the  locator  in 
all  the  rights  that  act  gives  him. 

8,  De  Wclfe^  of  counsel,  for  Respondent 

The  sole  question  presented  on  this  appeal  is  the  one  stated 
in  the  appellant's  brief,  as  to  whether  the  owner  of  a  quarts 
lode  claim  has  the  right  to  follow  a  vein  or  lode  on  its  dip  or 
downward  course  when  the  vein  on  its  strike  or  course  crosses 
the  side  line  of  the  surface  location.  And  this  involves  the  true 
meaning  and  construction  of  section  2322  of  the  Revised  Stat- 
utes  of  the  United  States.  In  the  trial  court,  as  here,  the  appel- 
lant maintained  that  the  true  construction  of  this  section,  as  well 
as  the  adjudications  thereon,  confined  the  right  to  follow  a  vein 
or  loile  on  its  dip  or  downward  course,  and  was  limited  to  sudi 
veins  or  lodes  as  in  their  strike  or  course  departed  through  the 
end  lines  of  the  location^  and  did  not  apply  to  veins  which  crossed 
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the  surface  side  lines;  that,  as  to  such  veins^  the  side  lines  of 
the  location  became  the  end  lines  of  the  vein,  beyond  which  the 
owner  or  locator  had  no  right  to  follow  the  vein  on  its  dip  or 
downward  course.  The  respondent,  on  the  other  hand,  con- 
tended that  the  right  of  the  owner  to  follow  a  vein  on  its  dip  or 
downward  course  was  the  same  whetlier  it  crossed  the  end  lines 
or  side  lines  of  the  surface  location,  but  maintained  that  the 
right  must  be  confined  to  such  portion  of  the  vein  or  lode  as 
lie  between  lines  drawn  parallel  to  the  end  lines  on  the  surface 
and  crossing  the  vein  wliere  it  departs  through  the  surface  side 
lines.  The  judge  before  whom  the  trial  was  had  took  a  differ- 
ent view  of  the  law  from  either  of  these,  and  held  that  lines 
drawn  at  right  angles  through  the  vein  or  lode  where  it  crossed 
the  side  lines,  and  these  lines  extended  in  the  direction  of  the  dip 
of  the  vein  until  it  intersected  a  vertical  plane  drawn  downward 
through  the  end  lines  of  the  location,  and  continued  in  the  same 
direction  to  the  j)lace  of  intersection,  constituted  the  true  dip. 
of  the  vein,  and  tlie  ]>art  which  the  locator  was  entitled  to  folr 
low  in  Its  d(»wnwanl  course. 

The  object  of  the  present  brief  is  to  sustain  the  constructioo 
of  the  law  given  hy  the  court.  Practically  it  may  not  be  of 
importance  in  the  |)resent  case  whether  the  court  sustains  this 
view,  or  the  theory  maintained  by  my  co-counsel  for  respondent. 
But  the  question  is  an  interesting  one,  and  may  be  of  vital 
importance  in  other  cases.  The  question  for  decision  is  this : 
What  is  meant  by  the  dip  or  downward  course  of  a  vein  as  used 
in  the  section  of  the  mining  law  cited?  The  law  entitles  the 
locator  to  all  veins,  the  top  or  apex  of  which  lies  within  the  sur- 
face lines  of  the  location  extended  downward  vertical  I  v,  with 
the  right  to  follow  such  veins  on  their  dip  or  downward  course^ 
although  they  may  so  far  depart  from  the  perpendicular  as  to 
extend  outside  the  vertical  side  lines  of  the  surface  location. 
Nothing  whatever  is  said  in  the  law  about  projecting  end  lines 
parallel  to  the  end  lines  of  the  surface  location,  and  crossing  the 
vein  at  the  point  at  which  it  departs  through  the  surface  side  line. 
Such  lines  are  arbitrary  in  themselves  and  involve  a  legal  as  well 
as  mathematical  absurdity.  In  theory,  the  dip  or  downward 
course  of  a  vein  must  of  necessity  be  at  right  angles  with  its  strike 
or  course  at  the  surface.    This  may  not  be  always  true^  for  experi- 
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enoe  has  shown  that  veins  change  in  their  dip,  but  whatever  the 
dip  the  locator  or  owner  has  the  right  to  follow  it  in  its  downward 
oouree,  and  the  right  to  the  vein  on  the  dip  corresponds  in  length 
to  the  apex  of  the  vein  where  it  comes  to,  or  nearest  the  surface. 
If  the  theory  claimed  by  the  leading  counsel  for  respondent  of 
projecting  lines  drawn  parallel  to  the  end  lines  of  the  location 
be  correct,  the  right  of  the  locator  would  vary  with  the  varying 
angles  at  which  the  vein  crossed  the  surface  location.  If  it  was 
at  right  angles,  the  side  lines  of  the  location  would  then  be  the 
end  lines  on  the  lode,  as  was  held  in  the  case  of  Flagtlaff  Jtfiiu 
Cb.  V.  Tarbdy  98  U.  S.  463.  Under  this  theory  of  projecting 
lines  through  the  vein  parallel  to  the  end  lines  of  the  location, 
it  follows  as  a  mathematical  fact  that  whenever  the  distance 
between  lines  so  drawn  is  less  than  the  length  of  the  lode  on  its 
strike  or  course,  the  locator  or  owner  gets  less  of  his  lode  on  its 
dip  or  downward  course  than  he  has  on  the  surface  or  strike^ 
and  further,  that  his  right  on  the  dip  of  the  vein  will  vary 
with  every  angle  at  which  his  vein  crosses  the  sur&ce  location. 
Whereas,  by  drawing  lines  at  right  angles  with  the  strike  of  the 
vein  at  the  points  through  which  it  departs  from  the  surface 
side  lines,  the  owner  acquires  a  section  of  the  vein  on  its  dip  or 
downward  course  exactly  corresponding  with  the  length  of  the 
vein  on  the  surface.  This  right  to  follow  the  dip  of  the  vein  is 
limited  by  the  law  to  vertical  planes  drawn  downward  through  the 
end  lines  of  the  location,  and  so  continued  in  their  own  direction 
until  they  intersect  such  exterior  parts  of  such  veins  or  ledges. 

Counsel  for  the  appellant  in  his  brief  on  file  does  not  discuss 
the  section  of  the  law  referred  to,  but  relies  on  three  decisions 
of  the  Supreme  Court  of  the  United  States  as  upholding  the 
doctrine  that  when  a  vein  or  lode  crosses  the  side  lines  of  the 
location,  such  side  lines  become  the  end  lines  on  the  vein  so 
crossing,  and  the  owner  has  no  right  to  follow  the  vein  on  its 
dip  or  downward  course  beyond  these  side  lines.  The  three 
cases  relied  upon  as  sustaining  this  proposition  are,  Flagstaff  Mm. 
Co.  V.  Tarbd,  98  U.  S.  463 ;  Iron  SUver  Mm.  Cb.  v.  Ilgin  Mm. 
Co.  118  U.  S.  196;  Argentine  Min.  Cb.  v.  Terrible  Jfin,  Cb.  122 
U.  S.  178.  In  the  case  of  the  PhgOaff  Mln.  Cb.  v.  Tarbety  98 
U.  S.  463,  the  facts  were  that  the  Flagstaff  Mine,  as  located  and 
patented^  was  nearly  at  right  angles  with  the  Titus  Claim  owned 
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by  Tarbet,     The  Flagstaff  Company  in  its  workings  drifted 
some  SOO  feet  east  of  the  east  boundary  line  of  tlie  Flagstaff 
Claim,  and  took  out  a  quantity  of  ore  claimed  by  Tarbet  as 
belonging  to  him  as  the  owner  of  the  Titus  Mine.     (See  state- 
ment of  the  case  on  p.  4'J4.)     As  the  Flagstaff  Mine  was  located 
under  the  Act  of  1866,   which  required  the  discoverer  of  a 
vein  or  lode  to  locate  the  hxle  only,  without  locating  with  it 
any  surface  ground,  the  contention  of  that  company  was,  that 
having  discovered  and  located  the  vein,  it  had  the  right  to 
follow  the  vein  wherever  it  extended,  and  withont  reference  to 
its  patented  surface  ground.     According  to  the  theory  claimed 
by  that  company,  having  located  a  vein  2,600  feet  in  length, 
they  had  the  right  to  follow  the  vein  that  distance  without 
reference  to   the  strike  or  course  of  the  vein.     Upon  these 
facts  the  court  decided  that  the  Flagstaff  location  having  been 
made  crosswise  the  lode,  the  side  lines  of  the  location  became 
the  end  lines  upon  the  lode,  and  consequently  the  Flagstaff 
Company  were  not  entitled  to  the  ore  taken  from  the  point 
in  controversy.     There  was  no  question  raised,  or  that  pos- 
sibly could  be  raised,  in  the  rase  as  to  the  dip  or  downward 
course  of  the  vein    from   tlie  Flagstaff  Mine  into  the  Titus 
Mine  from  which  the  ore  war.  taken.     The  ore  was  taken  out 
300  feet  from  the  east  boumlary  line  of  the   Flagstaff,  and 
hence  could  not  have  been  upon  the  dip  of  the  vein  from  the 
Flagstaff.     The  case  and  the  facts  in  the  case  have  no  analogy 
whatever   to   the  case  at   bar.     It    cannot,   therefore,   be  an 
authority   under  the   rule  of  construction   laid  down  by  the 
Supreme  Court.     The  facts  of  the  case  of  the  Iron  Silver  Min. 
Co.  V.  Efgiih  3Iin.   Co.  were  also  essentially  unlike  those  of 
the  case  at  bar.     The  language  used  by  Justice  Field  in  that 
opinion  clearly  refutes  the  position  assumed  by  the  appellant 
that  the  side  lines  become  the  end  lines  upon  the  lode  for  all 
purposes  when  the  lode  in  its  strike  or  course  passes  through 
the  side.     It  is  the  boundary  of  the  lode  on  the  surface,  but 
not  on  its  dip,  otherwise  the  language  of  the  court  is  meaning- 
less when  it  says:   '^Except  when  in  its  descent  the  vein  passes 
outside  of  them  (the  surface  lines)  and  the  outside  portions  are 
to  lie  between  vertical  planes  drawn  downward  through  the  end 
lines."     The  language  also  refutes  the  theory  of  my  co-counsel 
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for  respondeDt  id  projecting  new  end  lines  for  a  vein  crossing 
the  location  through  the  surface  side  lines.  Vertical  planes 
drawn  downward  through  the  end  lines  of  the  surface  location, 
and  continued  in  their  own  direction  until  they  intersect  such 
exterior  parts  of  the  vein,  constitute  the  boundary  within  which 
the  owner  has  the  right  to  follow  the  vein  on  its  dip,  and  not 
projected  lines  drawn  parallel  to  such  end  lines  through  the 
vein  when  it  crosses  the  side  lines. 

This,  like  the  Flagstaff  Case,  it  is  urged,  is  not  an  authority 
in  point.  The  last  case  relied  upon  by  the  appellant  is  that 
of  Argefdint  Min,  Oo.  v.  Terrible  ilin.  Co.  122  U.  S.  478. 
From  the  statement  of  facts  in  this  case  it  ap})ears  that  the 
Adelaide  Claim,  owned  by  the  plaintiff,  was  located  northeast 
and  southwest,  and  that  the  claim  owned  by  the  defendant 
crossed  the  Adelaide  location  obliquely,  l)eing  located  north  and 
south.  The  Adelaide  was  the  earliest  location,  and  the  vein 
was  discovered  on  its  dip  and  not  on  its  apex.  The  statement 
of  the  case  being  not  altogether  clear,  but  from  the  facts  recited, 
the  dispute  seemed  to  arise  over  the  question  as  to  the  sufficiency 
or  validity  of  the  Adelaide  location,  it  being  made  on'the  dip 
and  not  on  the  apex  of  the  vein.  The  court  held  sucli  a  location 
good,  and  affirmed  the  judgment  of  the  lower  court.  The  figidts 
of  the  case,  as  well  as  the  principle  of  law  applicable,  were 
wholly  unlike  the  case  at  bar,  and  like  the  other  two  cases  relied 
upon,  seem  not  to  be  an  authority  for  the  principle  claimed  by 
appellant.  The  court  in  this  very  opinion  quotes  with  approval 
the  language  of  the  same  court  in  the  case  of  Iron  SUver  Min. 
Co,  V.  CheesmaUj  116  U.  S.  529,  in  which  the  conrt  says:  "It 
was  conceded  by  all  parties  and  the  court,  that  the  party  having 
the  apex  had  the  right  to  go  outside  of  his  side  lines  and  follow 
the  vein."  Said  Mr.  Justice  Miller  in  that  case,  speaking  for  the 
court :  "It  is  obvious  that  the  vein,  lode,  or  ledge,  of  which  the 
locator  may  have  'the  exclusive  right  of  passession  and  enjoy- 
ment,' is  one  whose  apex  is  found  inside  of  his  surface  Iiu» 
extended  vertically;  and  this  right  follows  such  vein,  though  in 
extending  downward  it  may  depart  from  a  perpendicular  and 
extend  laterally  outside  the  vertical  lines  of  the  surface  location." 
Language  more  apt  and  pertinent  to  the  case  at  bar  could  not  be 
used.    Its  fits  exactly  the  principle  for  which  I  contend. 
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The  case  of  the  Iron  Silver  Min.  Ob.  v.  Oieesman^  both  in  its 
facts,  and  in  the  application  of  the  law  to  the  facts,  has  a  much 
closer  resemblance  to  the  case  at  bar  than  the  decisions  cited  by 
appellant.  In  this  case  the  court  uses  the  following  exact  lan- 
guage: "It  seems  to  have  been  concede*!  throughout  the  long 
trials  in  the  case,  that  if  plaintiff  could  establish  the  suiBciency 
and  continuity  of  his  Lime  lode  so  as  to  make  the  defendants' 
Smuggler  lode  identical  with  it,  he  was  entitled  to  recover;  and 
on  the  other  hand,  if  he  did  not  do  this  he  had  no  right  to  the 
Smuggler  lode,  which  was  in  that  case  a  different  lode,  outside 
of  the  vertical  extension  of  plaintiff's  side  lines."  (P.  631.) 
ITothing  whatever  is  said  in  the  argument  of  counsel  on  either 
Bide,  or  in  the  opinion  of  the  court,  as  to  the  right  of  a  locator 
to  follow  his  vein  on  the  dip  or  downward  course,  whether  it 
crossed  the  end  or  the  side  lines  of  the  location.  We  think, 
therefore,  that  upon  authority,  as  well  as  upon  the  rightful 
construction  of  section  2322  of  the  Mining  Statute,  that  the 
locator  or  claimant  of  a  hxle  claim  has  the  right  to  follow  his 
vein  or  veins  on  their  dip  or  incline,  to  the  extent  and  length 
that  he  has  the  top  or  apex,  on  the  surface,  and  without  regard 
to  whether  such  vein  or  veins  depart  through  the  end  or  side 
lines  of  his  location,  and  that  his  right  can*  be  accurately 
measured  only  by  lines  drawn  at  right  angles  through  the  vein 
where  it  crosses  the  side  lines  of  the  hx^ation,  and  continued 
thence  in  the  direction  of  the  pitch  of  the  vein. 

Appellant's  brief  in  reply. 

The  primary  question  for  decision  is  not  "  what  is  meant  by 
the  dip  or  downward  course  of  a  vein,"  as  claimed  by  S.  De 
Wolfe,  Esq.,  because  appellant's  contention  would  cut  respondent 
out  of  following  at  all  the  dip,  or  so-called  dip  of  the  vein.  True, 
if  appellant's  claim  did  not  obtain,  then,  as  between  the  two  propo- 
sitions advanced  as  law  on  the  part  of  the  res|>ondent,  the  ques- 
tion as  to  what  is  meant  by  the  dip  of  t!ie  vein,  viz.,  whether 
the  true  dip  at  right  angles  to  the  strike,  or  a  course  going 
down  at  an  angle  within  the  end  lines  extended,  would  become 
important  as  an  argument  or  reason.  The  points  made  in  Mr. 
De  Wolfe's  brief  against  the  proposition  advanced  in  the  brief 
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of  other  counsel  for  respondent,  to  the  effect  that  the  lines  pro- 
posed by  his  co-counsel  are  arbitrary  in  themselves,  and  involve 
"a  legal  as  well  as  a  mathematical  absurdity*';  and  that  if  such 
theory  should  obtain,  the  right  of  the  locator  would  vary  with 
the  varying  angles  at  which  the  vein  crossed  the  surface  loca- 
tion; and  that,  according  to  the  angle,  the  locator  or  owner 
might  get  less  of  his  lode  on  its  dip  or  downward  course  than 
he  has  on  the  surface  or  strike;  and  that  his  right  on  the  dip 
of  the  vein  would  vary  at  every  ande  with  which  his  vein 
crossed  the  surface  location  (}X)ints  which  we  do  not  dispute), 
apply  wUh  equal  or  greater  force  to  counsePs  aicn  proposition. 

First — The  course  of  the  apex  of  a  vein  is  frequently  very 
irregular,  and,  in  many  cases,  a.s  was  found  to  be  a  fact  in  the 
Flagstaff  Case^  different  from  the  true  strike  or  course  of  the 
vein  itself,  as  determined  by  drifts.     The  true  strike  itself  is 
seldom  a  straight  line,  and  in  most  cases  is  subject  to  many  and 
great  variations.     Lines  drawn  in  ac(rordance  with  the  decision 
below  would  vary  accordingly,  whether  the  course  of  the  apex 
or  the  true  strike  were  taken  as  a  base.     The  court  in  the  present 
case  drew  a  line  at  right  angles  with  the  local  strike  of  the  vein 
at  the  point  where  it  crosses  the  north  side  line  of  the  Amy. 
The  exact  poiut  of  departure  on  the  south  side  line  is  not  deter- 
mined, but  when  it  is,  it  may  quite  possibly  be  ascertained  that 
the  strike  of  the  vein  at  the  latter  poiut,  as  well  as  the  course  of 
the  apex,  are  entirely  different  from  the  strike  and  course  on  the 
north  side;  in  such  event  the  court  must  either  (1)  draw  bound- 
aries not  parallel,  or  (2)  lines  of  which  one  at  least  cannot  be  at 
right  angles  to  the  strike  of  the  vein  or  the  course  of  its  apex. 
In  the  first  case  the  express  rules  laid  down  in  the  Iron  Silver 
V.  Elgin  Case  will  be  violated;  and  in  the  other  the  principle 
adopted  in  the  court  below,  and  here  contended  for,  will  have  to 
be  disregarded.     The  difficulty  would  not  be  removed  by  adopt- 
ing the  general  or  average  course  of  the  vein,  for  that  could 
only  be  determined  by  very  extensive  explorations,  and  it  would 
also  vary  according  as  the  average  was  taken  within  one  claim 
only,  or  upon  the  whole  length  of  the  vein  as  far  as  known  or 
developed.     Again,  it  was  held  in  the  FlagsUiff  and  the  Iron 
Silver  v.  Elgin  Cases^  that  the  locator's  rights  must  be  decided 
according  to  the  course  of  the  aj^ex,  and  not  from  the  true  dip 
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of  the  vein,  which,  the  court  say,  may  not  be  determined,  per- 
haps, without  considerable  under-ground  development. 

Second — That  such  lines  are  arbitrary,  is  equally  true  of  the 
court  line  in  the  sense  that  it  is  a  line  judicially  established  :  in 
many  cases  incapable  of  exact  determination,  except  by  adopting 
an  arbitrary  line,  and  often  absolutely  impossible  to  determine 
if  more  than  a  single  point  on  the  vein  be  looked  at.  Besides, 
it  is  clearly  in  conflict,  it  seems  to  us,  with  the  Iron  Silvei*  v. 
Etghij  which  absolutely  prohibits  the  drawing  of  arbitrary  or 
judicial  lines,  and  the  judicial  rectification  of  end  lines;  and 
requires  that  a  locator's  rights  be  determined  from  the  actual 
surface  lines  as  surveyed. 

Third — The  other  point,  viz.,  that  the  owner  may  get  less  of 
his  lode  on  its  dip,  etc.,  will  be  shown  to  militate  against  the 
ruling  of  the  court  below  in  its  application  to  the  case  at  bar. 
For,  while  the  court  below  allows  the  resiiondent  to  follow  the 
vein  out  of  its  side  lines  on  its  dip,  between  lines  drawn  at 
right  angles  to  the  course  of  the  vein  where  it  crosses  the  side 
line,  it  also  expressly  holds  that  such  right  is  cut  off  the  moment 
the  vein  is  intersected  by  the  vertical  plane  of  the  surveyed  end 
line.  It  will  be  seen  at  a  glance  that  this  cuts  down  tlie  locator's 
right  on  the  dip  to  a  triangular  space;  ami  so  the  owner  does  not 
acquire  ''a  section  of  the  vein  on  its  dip  or  downward  course 
exactly  corresponding  with  the  length  of  the  vein  on  the  surfiice.'^ 

Iron  Silver  Cb  v.  Cheesman^  116  U.  S.  529,  is  quote<l  by  Mr. 
De  Wolfe.  The  question  as  to  tlie  effect  of  a  location  crosHwise 
of  the  vein  was  not  discussed  at  all,  the  only  question  at  issue 
being  that  of  the  continuity  and  identity  of  a  certain  vein;  and 
the  only  question  of  law  arising  in  it  l)eing  the  proi>er  definition 
of  what  constitutes  a  vein,  and  a  continuous  vein.  How  that 
ease,  wherein  the  question  was  not  involved  at  all,  can  be  in 
point,  or  even  dted,  when  it  is  claimed  that  the  cases  relied 
upon  by  appellant  are  not  relevant  on  account  of  an  alleged  dia* 
similarity  in  the  facts,  we  fail  to  see. 

All  counsel  daim  that  the  cases  relied  on  by  appellant  are  not 
in  point  on  account  of  an  alleged  dissimilarity  in  the  facts. 
But  let  us  look  at  the  reason  of  these  decisions,  since  it  is  said 
that  the  reason  of  the  law  is  the  law  itself.  For  as  Bishop  says^ 
''though  a  court  may  find  no  case  from  the  &ct8  of  which  to 
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decide  a  particular  qaestion,  and  in  this  sense  the  qaestion  is 
nevTy  if  it  finds  a  principle  within  which  the  case  falls,  it  will 
proceed  thereon  with  the  same  confidence  as  though  there  were 
thousands  of  decisions.''  (Bishop  on  Contracts,  §  14.)  We 
find  that  in  the  Flagstaff  tind  Iron  Silver  Oaaea,  the  parties  were 
debared  from  going  out  of  their  side  line,  in  the  one  case  oa 
the  strike  and  dip  of  the  vein,  and  in  the  other  on  its  dip» 
But  for  what  reason?  Because  it  was  held  in  both  these  cases 
that  the  end  of  a  claim,  properly  so  called,  is  that  which  crosses 
the  apex  on  the  surface,  whether  suc^h  line  be  called  by  the  sur- 
veyor or  owner  an  end  line  or  a  side  line.  True,  in  the  first 
case  the  dip  question  was  only  one  of  those  discussed,  but  the 
conditions  and  limitations  of  the  right  to  the  dip  are  distinctly 
stated  as  quoted  in  our  first  brief;  true,  again,  in  the  second 
case  the  vein  dipped  away  from  and  not  through  the  lines  cross- 
ing the  apex  on  the  surface.  But  in  each  case  the  rule  is  given 
by  which  the  end  line  is  determined.  So  the  application  of  the 
Flagstaff'  and  Iron  Silver  decisions  to  a  case  like  the  present  one 
becomes  a  matter  of  reasoning  and  of  logic;  and  if  the  reason 
of  the  law  or  rule  applies,  the  law  or  rule  itself  applies.  Now, 
what  is  the  end  of  a  claim  if  not  a  line  which  bounds  the  right 
of  a  claim  owner  on  a  vein,  and  the  vertical  plane  of  which, 
extended  downward,  cuts  ofi^  his  right  to  follow  the  vein,  eith^ 
on  its  dip  or  on  its  strike. 

Argentine  Min.  Oo.  v.  Tertibk  3Iin.  Oo.  similar  to  case  at  bar. 
In  this  case,  despite  anything  claimed  by  any  of  the  counsel  for 
respondent,  both  the  facts  and  the  law  are  absolutely  similar,  with 
the  exception  of  the  fact  that  the  Adelaide  Claim  (corresponding 
to  our  Non-Consolidated),  was  the  prior  location;  a  fact,  how- 
ever, which  cut  no  figure  whatever  in  the  decision,  and  of  a 
diflerenoe  in  degree  of  the  angle  of  dei>arture;  that  is  to  say,  in 
tfie  case  at  bar  the  angle  between  the  course  of  the  side  line,  and 
that  of  the  average  strike  of  the  vein  (which  counsel  agreed  upon 
so  as  to  have  a  decree  enteretl,  although  the  court  itself  did  not 
find  it),  is  144  degrees.     In  the  Argentine  it  is  100  d^rees.     Or, 
if  we  take  the  angle  made  by  the  course  or  direction  of  the  dip 
and  the  side  line,  we  have  in  the  one  case  an  angle  of  54  d^reea, 
and  in  the  other  case  an  angle  of  10  degrees,  and  that  is  the  only 
diflerence:  truly,  one  of  degree  only.    The  vein  passes  out  of 
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the  side  line  of  the  Pine  Claim  both  on  its  strike  and  on  its 
dip;  and  the  question  arose  as  to  the  ownership  of  those  portions 
of  the  dip,  of  which  the  apex  was  inside  of  the  Pine  Claim : 
and  here  we  find  the  rules  and  principles  of  the  first  two  cases 
applied,  and  the  court  says  that  this  line,  although  located  and 
surveyed  as  a  side  line,  w&s  an  end  line,  "across  which  as  they 
(it)  are  extended  downward  vertically,  defendant  cannot  follow 
a  vein,  even  if  its  apex  or  outcropping  is  within  its  surface 
boundaries.^'  So  here,  upon  reason,  and  principle,  and  authority, 
we  have  it  laid  down  that  a  real  end  line,  though  surveyed  for  a 
side  line,  is  an  end  line  for  all  purposes,  and  not  a  hybrid  thing; 
an  end  line  at  one  point  for  one  purpose,  and  a  side  line  at 
another  point  for  another  purpose.  We  note  particularly,  that 
we  fail  to  find  in  the  opinion  in  the  Aiyentine  Que  any  quota- 
tions from  or  references  to  the  Iron  arid  Silver  v.  Cheesman,  as 
claimed  in  Counselor  De  Wolfe's  brief,  such  reference  being  only 
in  the  brief  of  counsel  for  plaintiff  in  error.  Both  counsel  for 
respondent  further  seem  to  claim,  in  effect,  if  not  in  so  many 
words,  that  an  express  and  decisive  ruling,  made  by  the  Supreme 
Court  of  the  United  States,  is  not  to  be  i^garded  as  binding  and 
conclusive,  because,  forsooth,  the  case  perhaps  *might  have  been 
determined  upon  some  other  point. 

We  fancy  that,  since  the  Supreme  Court  thought  proper  to 
make  an  express  ruling  upon  a  question  before  it,  even  though 
*  it  might  have  been  contented  to  rest  its  decision  upon  some  other 
point,  to  all  lower  courts,  at  least,  such  ruling  must  be  binding. 
But  let  us  see.  In  Iron  Silver  v.  Elgin  it  was  expressly  ruled, 
in  the  face  of  a  dissent,  that  the  real  end  lines  of  a  claim  are 
those  whioh  cross  the  vein  on  Hie  surface;  that  such  lines  must  be 
parallel,  and  no  judicial  recondrv>dion,  establishment,  or  projection 
qf  end  lines  can  be  made.  Nearly  Jive  pages  of  the  decision  are  de- 
Yoted  to  the  discussion  of  this  point.  In  four  lines  the  court  dis~ 
pose  of  another  point,  perhaps  conclusive  by  itself,  and  referred  to 
in  Counselor  De  Wolfe's  brief,  viz.,  that  even  the  nominal  end 
line  did  not  include  the  ground  in  controversy.  The  Argentine 
decision  is  said  to  be  not  binding,  because,  forsooth,  in  the  court 
below,  there  was  a  question  raised  as  to  the  validity  of  a  location 
on  the  dip;  the  claim  being,  as  we  presume,  that  this  point  in 
the  decision  is  a  mere  o6t^*  didum.    The  question^  however, 
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was  expresRly  raised  in  the  court  below,  in  the  inost  explicit 
manner,  viz.,  by  the  defendant  asking  an  instniction  to  the  effect 
that  the  position  of  the  apex  gave  them  the  dip  under  the  apex, 
and  its  being  refused  by  the  court.  (P.  480.)  A  reference  to 
the  brief  of  the  plaintiff  in  error  in  that  case  will  show  that  the 
right  to  follow  the  dip  by  reason  of  the  position  of  the  apex 
was  the  only  point  made,  and  the  only  question  raised  on  the 
ap{)eal.  Besides,  in  disposing  of  the  question  of  location,  tbe 
Supreme  Court  say,  that  a  valid  location  of  the  Adelaide  could 
only  have  been  found  under  the  court^s  instructions  by  finding 
a  vein  therein;  and  it  therefore  assumes  that  there  was  an  apex 
or  outcropping  within  the  surface  of  the  Adelaide.  That  branch 
of  the  case  is  dis|K)sed  of  in  fifteen  lines  while  a  page  and  a  half 
are  devoted  to  the  side  line  question,  which  the  court  approadi 
in  this  way:  ''But  there  are  other  grounds,  equally  conclusive, 
against  the  contention  of  the  defendant  below,''  etc.  Rather 
emphatic  language  for  an  obiter.  The  other  niles  established  in 
the  Ugin  Case,  that  no  new  or  judicial  boundary  lines  to  a  claim 
may  be  projected,  but  that  the  survey  lines  must  control,  does 
not,  in  words,  touch  the  question  here  at  issue,  of  the  right  to 
the  dip;  but  it  is,  we  submit,  conclusive  against  the  pretensions 
of  all  the  counsel  for  respondent,  both  of  which  imply  the  draw- 
ing of  new  lines,  or,  as  stated  in  one  of  the  briefs,  the  "establish- 
ment'' of  new  lines;  the  very  thing  prohibited  by  the  Etffin 
Case,  and  the  very  thing  contended  for  in  the  dissenting  opinion 
in  that  case.  And,  if  the  rule  of  the  Elgin  Cki^e  is  conclusive 
as  against  both  pretensions,  the  appellant's  claim  is  the  only  one 
left.  Mr.  De  Wolfe,  though  contending  that  the  cases  cited  by 
appellant  have  very  little  if  any  application,  on  page  7  of 
his  briet^  quotes  from  the  Iran  Silver  v.  Elgin  Case  what  he 
claims  to  be  a  clear  refutation  of  the  position  taken  by  the 
appellant.  Let  us  ap])ly  the  principle  of  interpretation  invoked 
by  him,  very  correct  in  itself,  that  general  expressions  in  an 
opinion  are  to  be  taken  in  connection  with  the  facts  of  the  case 
in  which  the  expressions  are  used,  and  thereby  limited.  The 
fact  of  the  Elgin  Case  was,  that  the  vein,  instead  of  dipping  out 
of  the  claim,  through  the  lines  which  crossed  the  apex,  as  in  the 
case  at  bar,  dipped  away  from  those  lines.  No  occasion,  there- 
fore, to  state  in  so  many  words  that  the  side  line  becomes  the 
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end  line  on  the  dip  as  well  as  the  strike.  ConnscPs  inference 
from  that  case  would  be  forbidden  even  by  the  force  of  the  rule 
of  interpretation  he  invokes,  as  well  as  by  the  reason  of  the  rule 
of  the  decision  which  excludes  judicial  '^  establishment ''  of  lines 
and  defines  end  lines.  # 

Mr.  De  Wolfe  says  that  the  appellant  does  not  discuss  the 
statute,  but  merely  the  decisions  on  the  point.  Section  2320 
was  declared,  in  the  Flagstqff  Ocise,  to  mean  that  locations  to 
conform  to  the  statute  must  be  made  along  the  vein,  and  not 
crossynse  of  it;  from  which  it  follows  that  a  location  made  cross- 
wise of  the  vein,  as  the  Amy,  for  instance,  does  not  conform  to 
the  statute,  and  is  one  not  contemplated  by  the  statute,  and, 
therefore,  not  within  its  purview,  or  entitled  to  the  benefit  of 
the  extralateral  right  given  by  the  statute  to  claims  which  con- 
form to  its  provisions. 

Db  Witt,  J.  — The  case  at  bar  involves  the  construction  of 
section  2322,  Revised  Statutes  of  the  United  States,  or,  rather, 
the  application  of  the  facts  of  the  case  to  that  statute. 

''Sec.  2322.  The  locators  of  all  mining  locations  •  •  .  • 
shall  have  the  exclusive  right  of  possession  and  enjoyment  of 
all  ...  .  veins,  lodes,  and  ledges,  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  surface  lines, 
extended  downward  vertically,  although  such  veins,  lodes,  or 
ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side  lines  of  such 
surface  locations.  But  their  right  of  possession  to  such  outside 
parts  of  such  veins  or  ledges  shall  be  confined  to  such  portions 
thereof  as  lie  between  vertical  planes,  drawn  downward,  as  above 
described,  through  the  end  lines  of  their  locations,  so  continued 
in  their  own  direction  that  such  planes  will  intersect  such 
exterior  parts  of  such  veins  or  ledges.^' 

As  said  by  Mr.  Justice  Field  (Iron  Silver  Min.  Co.  v.  ISgin 
Min,  Co.  118  U.  S.  206) :  ''  This  section  appears  sufficiently  clear 

on  its  face.     There  is  no  patent  or  latent  ambiguity  in  it 

The  difficulty  arising  from  the  section  grows  out  of  its  application 
to  claims  where  the  course  of  the  vein  is  so  variant  from  a  straight 
line  that  the  end  lines  of  the  surface  location  are  not  parallel,  or, 
if  so,  are  not  at  a  right  angle  to  the  course  of  the  vein/' 
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We  may  add  to  these  wordA  that  farther  difficulties  arise 
when  we  are  obliged  to  apply  the  statute  to  facts  not  wholly 
within  its  oouteniplation.  If  a  mining  location  be  made  r^u- 
larly  —  made  so  that  the  strike  of  the  vein  crosses  the  location 
from  end  line  tp  end  line,  and  at  right  angles  to  said  end 
lines — there  is  notlung  in  the  statute  to  construe  or  interpret. 
{Flagdaff  S.  Min.  Co.  v.  Tarbd,  98  U.  a  469;  IranSUver  Min. 
Co.  V.  Eiffin  Min.  Cb.  118  U.  S.  206;  Argentine  Min.  Co.  v. 
Terrible  Min.  Oo.  1 22  U.  S.  485.)  ''  There  is  no  patent  or  latent 
ambiguity."  But  M*hen  veins  or  their  strike  cross  the  side  lineSy- 
or  a  side  line  and  end  line,  at  all  conceivable  angles,  difficulties 
confront  the  courts  that  can  best  be  fully  met  by  legislative  aid. 
Until  such  aid  is  invoked,  the  courts  must  follow  the  statute 
and  previous  construction  as  closely  as  the  varying  facts  permit. 
{Irtyn  Silver  Min.  Co.  v.  Elgin  Min.  Co.  118  U.  S;  208.)  The 
history  of  mining  has  proven  that  the  law  of  May  10,  1872, 
and  amendments  thereto,  do  not  afford  clear,  adequate,  and 
simple  solution  for  some  of  the  practical  conditions  that  arise 
in  the  development  of  the  mining  industry.  The  case  at  bar 
is  a  notable  instance.  It  is  a  first  impression  in  this  coart|  and 
all  other  appellate  courts. 

Three  solutions  of  this  interesting  problem  are  urged  upon 
our  consideration.  Neither  one  is  absolutely  free  from  possiUe 
criticism,  in  view  of  prior  construction  of  the  statute^  applied 
to  cases  whei*e  the  facts  departed  from  the  regularity,  seeming  to 
be  contemplated  by  the  law.  The  facts  in  this  case  we  cannot 
ascertain  have  ever  been  before  any  court.  We  do  not  approach 
the  consideration  of  the  case  with  the  assurance  that  we  might 
possess  were  we  able  to  follow  a  {jath  that  had  heretofore  been 
even  partially  o|)ened.  The  situation  is  such  that  we  do  not 
feel  prepared  to  pronounce  an  ex  eaihedra  utterance.  We  are 
obliged  to  plow  a  furrow  in  virgin  soil.  It  will  be  our  endeavor 
to  apply  a  view  to  the  facts  which  shall  seem  to  us  most  conao- 
naut  with  the  true  intent  of  the  statute,  and  most  in  accord  witii 
the  adjudicated  cases  in  ths  United  States  Supreme  Courts 
wherein  the  rights  claimed  under  irr^ulor  locations  have 
received  the  consideration  of  that  court. 

Without  attempting  scientific  discussion,  we  believe  we  can 
give  a  few  practical  definitions^  to  indicate  -  the  sense  fiom  the 
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miner's  point  of  view,  in  which  we  shall  use  certain  terms  in 
this  opinion. 

Experience  has  shown  that  the  precious  mineral  deposits^ 
except  what  are  commonly  called  '^placers/'  as  a  rule  lie  in 
veins.  Mr.  Justice  Miller  {L*<m  Silver  Min.  Co,  v.  Cheesman^ 
116  U.  S.  633),  says:  "What  constitutes  a  lode  or  vein  of 
mineral  matter  has  been  no  easy  thing  to  define.  In  this  court 
no  clear  definition  has  been  given.  On  the  circuit  it  has  been 
often  attempted.  Mr.  Justice  Field,  in  the  Eureka  Ckise,  4 
Sawy.  311,  says:  'A  fissure  in  the  earth's  crust,  an  opening  in 
its  rocks  and  gtraia  made  by  some  force  of  nature,  in  which 
the  mineral  is  deposited,  would  seem  to  be  essential  to  the 
definition  of  a  lode  in  the  judgment  of  geologists;  but  to  the 
practical  miner  the  fissure  and  its  walls  are  only  of  importance 
as  indicating  the  boundaries  within  which  he  may  look  for,  and 
reasonably  expect  to  find,  the  ore  he  seeks.  A  continuous  body 
of  mineralized  rock,  lying  within  any  other  well-defined  bound- 
aries on  the  earth's  surface,  and  under  it,  would  equally  consti- 
tute, in  his  eyes,  a  lode.  We  ^re  of  opinion,  therefore,  that  the 
term,  as  used  in  the  acts  of  Congress,  is  appiic^ible  to  any  zone 
or  belt  of  mineralized  rock  lying  within  l)ouudaries  clearly 
separating  it  from  the  neighboring  rock;'"  the  "neighboring 
rock "  being  called  in  the  miner's  language  the  "country,"  or 
the  "country  rock." 

A  vein,  to  the  miner,  is  a  body  of  ore,  quartz,  or  mineral- 
bearing  substance,  lying  within  the  crust  of  the  earth,  bounded 
on  each  side  by  the  country  rock,  greatly  varying  in  width,  and 
extending  in  length,  across  and  through  the  country  for  greater 
and  less  distances.  The  direction  of  the  vein  so  across  and 
through  the  country  is  called  the  "strike."  The  direction  of 
the  vein,  as  it  goes  downward  into  the  earth,  is  called  the  "dip." 
The  dip,  in  different  veins,  and  in  the  same  vein  sometimes, 
varies  from  a  perpendicular  to  the  earth's  surface  to  an  angle, 
perhaps,  only  a  few  degrees  below  the  horizon.  The  dip  is 
spoken  of  from  three  different  points  of  view: — 

1.  As  to  its  inclination  from  a  perpendicular  or  a  horizontal, 
as  so  many  degrees  from  the  perpendicular  or  from  the  hori- 
zontal. A  vein  is  thus  described  as  having  a  dip  of  20  degrees, 
30  degrees,  eta 
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2.  As  to  the  direction  it  takes  from  the  strike  or  apex,  hy 
the  points  of  the  compass.  If  the  strike  were  due  east  anil 
west,  and  tlie  vein  in  its  course  downward  departed  from  the 

^perpendicular  at  an  angle,  so  that  a  perpendicular  shaft  sunk 
at  the  apex  would  leave  the  vein  to  the  north  of  such  shafl,  the 
dip,  iu  this  ix)iut  of  view,  would  be  said  to  be  due  north,  or, 
the  conditions  reversed,  due  south.  In  this  respect  the  dip — 
that  is,  the  direction  of  the  dip — is  said  to  be^  and  is,  at  right 
angles  to  the  strike. 

3.  The  dip  is  again  spoken  of  as  the  portions  of  the  vein 
successively  encountered  in  going  down  and  away  from  the  apex. 
The  miner  follows  the  dip  when  he  works  downward,  leaving 
the  apex  further  from  and  above  him  at  each  advance.  He 
follows  the  strike  when  he  works  lengthways  of  the  vein  on  a 
level ;  that  is,  when  he  is  advancing  along  the  vein,  neither 
rising  towards  the  surface  of  the  ground  nor  descending,  but 
going  on  a  level  with  the  plane  of  the  earth's  surface. 

A  failure  to  distinguish  these  three  views  of  the  dip  in  using 
the  word  sometimes  leads  to  confusion.  As  we  shall  use  the 
term  "dip"  frequently  hereinafter,  for  the  sake  of  definition, 
let  us  call  the  dip  from  the  fii-st  iK)int  of  view  the  inclination 
dip,  the  second  the  compass  dip,  and  the  third  the  practical 
-dip;  for  this  is  the  practical  idea  of  the  miner  when  he  speaks 
of  following  his  dip. 

Under  these  definitions,  a  vein  absolutely  perpendicular  to 
the  plane  of  the  earth's  surface,  an  occurrence  rarely  if  ever 
encountered,  has  no  inclination  dip  or  compass  dip.  It  has 
only  the  practical  dip.  But  in  actual  mining  veins  possess  a 
dip  from  all  three  points  of  view.  Keeping  these  definitions 
in  view,  we  believe  that  some  expressions  of  courts  and  argu- 
ments of  counsel  become  more  clear.  This  word  "dip"  is  not 
used  in  the  act  of  Congress  cited  above.  The  expression  there 
is  "course  downward."  "Dip"  is  the  miner's  word  which  has 
attained  the  significations  above  defined. 

The  highest  point  of  such  vein  or  body  as  we  have  described 
is  the  apex.  The  apex  may  or  may  not  reach  the  surface  of  the 
ground. 

The  United  States  mineral  law  gives  to  the  miner  the  whole 
of  ^very  vein  the  apex  of  which  lies  within  his  surface  exterior 
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boundaries^  or  which  lies  within  perpendicular  planes  drawn 
downward  indefinitely  on  the  lines  of  those  boundaries.  The 
miner  may  follow  the  "  dip,"  using  the  word  in  either  of  its  sig- 
nifications, wherever  it  goes,  provided  he  has  the  apex  as  a  basis 
of  operation,  and  that  he  docs  not  cross  the  vertical  planes  of 
the  end  lines.  The  intent  of  the  statute  is  to  give  the  miner  a 
section  or  block  of  the  vein  of  a  length  on  the  strike  which  is 
equal  to  the  length  of  the  apex  lying  within  the  exterior  ver- 
tical bounding  planes  of  the  location,  and  of  a  depth  as  far  as  he 
desires  or  is  able  to  work  downward,  and  ^hat  at  the  most  remote 
depth  attained  he  shall  have  the  same  number  of  feet  on  the 
strike  as  he  had  at  the  apex.  (Iron  Silver  Min.  Oo.  v.  Elgin 
Min,  Co.  118  U.  S.  205.)  It  seems  that  such  grant  by  the  stat- 
ute to  the  miner,  in  view  of  the  geological  facts  and  history  of 
veins,  and  particularly  their  almost  universal  tendency  to  depart 
from  a  perpendicular  in  their  course  downward,  was  deemed  to 
secure  to  him  a  more  satisfactory  title  than  he  would  obtain  if 
he  were  compelled  to  locate  a  parallelogram  on  the  surface  of 
the  earth,  as  under  the  Spanish  mining  law,  and  take  all,  and 
only  that  portion  of  the  solid  contents  of  the  earth  included  in 
a  parallelopipedon  formed  by  dropping  vertical  planes  down- 
ward on  the  line  of  each  side  of  such  parallelogram ;  and  the 
intent  of  the  statutory  grant  of  section  2322  is  that  the  miner 
may  follow  his  vein  on  the  dip,  but  not  on  the  strike,  if  it 
departs  from  the  parallelopipedon  indicated. 

Therefore,  if  the  miner  locates  his  claim  regularly — that  is,  as 
the  statute  contemplates  that  he  will — he  has  all  that  the  statute 
intends  to  give  him.  (See  cases  cited  supra,)  If  he  "  will  not  or 
cannot  make  the  explorations  necessary  to  ascertain  the  true  course 
of  the  vein,  and  draws  his  end  lines  ignorantly,  he  must  bear  the 
consequences"  (Iron  Silver  Min.  Co.  v.  Elgin  Min.  Cb.  118  U.  S. 
207) ;  that  is,  he  takes  less  of  the  apex  and  strike  than  he  would 
obtain  by  a  regular  location,  and  consequently  less  of  the  dip. 

But,  in  order  for  the  miner  to  make  his  location  in  exact 
conformity  with  the  intent  of  the  law,  he  must  know,  when  he 
fixes  his  exterior  boundaries,  what  the  true  strike  of  the  vein 
is.  If  he  knows  this,  he  will  locate  so  that  the  strike  shall 
pass  through  the  middle  of  each  end  line,  leaving  300  feet  of 
Bur&ce  ground  on  each  side  of  the  vein.    But  the  true  strike  is 
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often  ascertainable  only  after  immense  sums  of  money  are  ex- 
pended in  development.  He  has  twenty  days,  under  our  stat- 
ute,  to  determine  thia  important  matter,  which  may  take  yeais 
to  fully  demonstrate.  If  in  this  helpless  condition  the  pros- 
pector commits  an  error  of  geological  judgment,  and  upon  such 
error  he  expends  the  toil  of  years,  and  that  toil  has  wrought  its 
reward,  we  are  of  the  opinion  that  the  statute  should  be  so  con- 
strued as  will  come  the  nearest  to  giving  to  him  that  whole  sec- 
tion or  block  of  the  vein  which  we  liave  above  indicated  that  it 
is  the  intent  that  he  shall  have,  as  is  consistent  with  the  amount 
of  apex  which  he  has  happened  to  secure  by  his  sur&ce  lines, 
and  their  planes  extended  downward. 

In  the  light  of  these  views,  we  will  proceed  to  examine  the  three 
theories  of  the  end  line  plane,  presented  for  our  oonsideration. 

1.   The  court's  theory. 

In  this  view  the  line  that  fixes  the  bounding  plane  is  at  right 
angles  to  the  strike  of  the  vein  at  the  point  where  it  leaves  the 
Amy  north  side  line.  (On  Fig.  1,  the  line  is  indicated  by  the 
letters  €,  /.)  The  plane  drops  perpendicular  from  that  line. 
Counsel  for  appellant  calls  this  a  judicially  established  plane — 
a  plane  created  by  the  court,  and  not  by  one  of  the  location 
lines.  Be8)X>ndent's  counsel,  who  holds  this  theory,  vigorously 
protests  against  this  term,  and  asserts  that  the  plane  is  not  judi- 
cially established,  but  is  that  intended  by  the  statute.  This, 
however,  is  only  a  terminological  contention.  Our  own  infirm- 
ity of  language  is  such  that  we  cannot  better  designate  this  line 
and  plane  than  as  does  appellant.  It  is  in  no  sense  an  original 
line  or  plane  of  the  surface  boundaries  as  located,  nor  a  projec- 
tion of,  or  parallel  to,  any  of  them.  It  is  not  a  line  fixed  by 
location,  nor  ever  fixed,  except  by  the  decree  of  the  court  below. 

The  United  States  Supreme  Court  cases,  cited  by  all  the  coun- 
sel, are  Nagsiaff  BUver  Mm.  Oo.  v.  Tcw6rf,  98  U.  S.  463  (2*« 
Flagstaff  Case);  Iron  Silver  Min.  Co.  v.  ISgin  Min.  G>.  118 
U.  8. 196  {The  Horse  Shoe  Case)',  Arg^fiHne  Min.  Cb.  v.  Terrible 
Min.  Co.  122  U.  S.  478. 

If  there  be  one  legal  principle  that  is  announced  with  more 
clearness  and  frequency  than  all  others  throughout  all  these 
cases,  it  is  that  "  the  boundary  planes  shall  be  definitely  deter- 
mined by  the  lines  of  the  surface  location,  and  that  they  shall 
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not  be  subject  to  perpetual  re-adjustment,  aecording  to  subter^ 
ranean  developments  made  bj  mine  workings/'  {ITie  Elgin 
Case,  118  U.  8.  207.    See,  also,  205,  206.) 
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'The  bounding  planes  must  Ije  drawn  by  reference  to  the  origi- 
nal surface  location  lines,  and  may  not  be  established  arbitrarily 
fit  the  judgment  of  the  parties,  or  the  courts  at  a  later  day. 
The  original  location  fixes  the  planes. 

We  are  forced  to  conclude  that  the  court's  theory  is  not  in 
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a4XX)rd  with  this  principle.  The  plane  established  is  purely  a 
judicial  one.  It  has  neither  parallelism  nor  coincidence  with, 
or  projection  from,  or  reference  to,  the  planes  of  any  of  the 
original  surface  lines.  It  is  not  "determined  by  the  lines  of 
the  surface  location."  It  was  never  marked  on  the  ground  by 
the  location,  nor  is  it  referable  thereto. 

The  whole  theory  of  the  advocate  of  this  position  is  based 
upon  the  fact  that  he  takes  but  one  view  of  the  dip — that 
which  we  have  called  the  "compass  dip."  The  dip,  in  this 
respect,  is,  as  counsel  insists,  at  right  angles  to  the  strike. 
Then,  from  this  single  point  of  view,  be  argues  that,  when  the 
miner  follows  the  dip,  he  may  go  downward  from  the  apex  only 
at  right  angles  to  the  strike,  and  limited  Airther  by  the  planes 
of  the  original  location  end  lines.  We  take  his  own  language 
from  his  brief,  as  follows:  — 

"The  judge  before  whom  the  trial  was  had  held  that  lines 
drawn  at  right  angles  through  the  vein  or  lode,  where  it  crossed 
the  side  lines,  and  these  lines  extended  in  the  direction  of  the 
dip  of  the  vein  until  it  intersects  a  vertical  plane  drawn  down- 
ward through  the  end  lines  of  the  location,  and  continued  in 
the  same  direction  to  the  place  of  intersection,  constituted  the 
true  dip  of  the  vein,  and  the  part  which  the  locator  was  entitled 
to  follow  in  its  downward  course." 

This  is  a  fair  and  succinct  statement  of  the  position  of  the 
court  below  and  counsel  here. 

We  cannot  but  remember  that  this  case  not  only  determines 
the  rights  of  the  parties  hereto,  but  that  the  decision  will  form 
an  important  precedent  for  future  adjudication  in  the  courts  of 
this  State.  If  we  adopt  the  court's  theory,  we  must  abide  by 
its  legitimate  consequeuces.  The  planes  in  this  case  would  be 
drawn  on  the  lines  e,/,  and  g,  A.  (Fig.  1.)  We  must  then  fol- 
low the  plane  g,  h,  until  it  meets  the  plane  of  the  east  original 
end  line,  the  line  I,  J,  on  the  figure,  extended  in  its  own  direo- 
tion  northerly,  which  latter  plane,  in  its  northward  course,  after- 
wards meets  the  plane  e,/.  Thus,  three  end  line  planes  operate 
as  boundaries,  and  the  portion  of  the  vein  that  the  miner  takes 
runs  to  a  point.  This  result  cannot  be  the  intent  of  the  statute. 
This  is  not  the  section  or  block  of  the  vein  in  its  entire  depth^ 
which  the  law  intends  to  grant. 
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Again  (in  Fig.  2),  on  page  423,  let  the  parallelogram,  A,  B,  C^ 
D,  represent  a  location.  The  strike  of  the  vein  crosses  the  loca- 
tion, entering  the  east  end  line  near  the  southeast  corner,  and 
passing  out  of  the  west  en<l  line  near  the  northwest  corner,  as  the 
line  g,  A,  on  the  figure.  The  inclination  of  the  dip  is  northerly. 
Counsel's  westerly  boundary  plane  on  his  theory  would  run 
northeasterly,  at  right  angles  to  the  strike  at  the  point  of  depart- 
ure from  the  west  end  line  (the  line  p,  t^  on  the  figure).  The 
section  of  the  vein  taken  again  runs  to  the  point  of  a  wedge. 
The  miner  is  deprived  of  the  portion  of  the  vein  on  the  dip 
lying  north  of  the  north  side  line,  and  between  the  plane  of  his 
artificially  established  end  line  (the  line  o,  Q  and  the  plane  of 
the  original  west  end  line  D,  A,  projected  in  its  own  direction. 
This  portion  of  the  vein  it  has  never  before  been  doubted,  that 
we  are  aware,  would  l>eloug  to  the  owner  of  the  apex  of  the  vein 
gy  hf  lying  between  the  protected  planes  of  the  located  end  lines. 

Again,  the  vein  may  enter  an  end  line,  and  pass  out  of  the 
side  line,  as  the  line  m,  n,  in  Fig.  2;  or  take  a  deflection,  as  the 
lines  iy  r,j,  or  ik,  8,  L  These  are  possible,  and  quite  probable, 
and  we  believe  actual,  occurrences  in  fact.  The  application  of 
counsel's  theory  leads  to  results  from  which  we  must  retreat. 
In  fact,  in  innumerable  practical  examples,  where  a  claim  is  not 
located  with  absolute  statutory  regularity,  the  miner  is  entirely 
cut  off  from  following  his  dip,  and  cut  off  at  a  greater  or  less 
depth,  depending  upon  the  inclination  of  the  dip,  and  the  angle 
at  which  the  strike  passes  out  of  a  surface  line. 

In  the  case  before  us  the  court  drew  the  boundary  plane  at 
right  angles  to  the  strike,  as  it  seemed  to  be  demonstrated,  at 
the  point  of  departure  from  the  north  side  line.  The  departure 
at  the  south  side  line  is  not  definitely  determined.  If,  in  its 
course  over  the  Amy  location,  the  vein  takes  a  deflection,  as 
seems  probable  from  the  findings  of  the  court,  the  court's 
bounding  planes  will  not  be  parallel,  and  the  portion  of  the 
vein  secured  will  run  to  a  point  or  into  a  fan-shaped  section. 
If  the  couit  would  draw  the  planes  by  reference  to  the  general 
average  strike  of  the  vein  throughout  its  whole  extent,  this 
could  not  be  accomplished  until  extensive  developments  had 
been  made  on  the  vein  over,  perhaps,  many  locations  thereon. 

We  are  of  the  opinion  that  the  view  of  the  District  Court  is 
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not  sustained  by  the  statute  or  the  adjudicated  cases,  and  that 
its  adoption  threatens  the  security  of  mining  titles.  We  are 
therefore  obliged  to  disavow  its  doctrine. 

This  oonclusion,  however,  does  not  determine  the  case.  We 
are  compelled  to  announce  a  construction  of  the  law  and  the 
fiicts  upon  which  judgment  may  be  ordered  entered  below. 
This  involves  a  discussion  of  the  ap|)ellaut's  and  respondent's 
theories.     We  will  first  examine  the  former. 

2.  The  appellant's  theory. 

The  controlling  principle  of  section  2322,  and  the  decisions 
thereunder,  is  that  the  miner  has  title  to  all  veins,  the  apex  of 
which  lies  within  the  vertical  planes  of  his  surface  lines,  although 
such  veins,  in  their  inclination  on  their  course  downward,  cross 
the  vertical  plane  of  a  side  line,  provided  that  such  extericMT 
parts  lie  within  the  projected  planes  of  the  end  lines. 

We  are  unable  to  escape  the  conclusion  that  the  application 
of  the  appellant's  theory  in  the  case  before  us  violates  this  prin- 
ciple. Referring  to  the  plat  (Fig.  1),  itr  will  be  seen  that  if  the 
Amy  people  go  down  upou  their  dip  (using  the  word  in  any  of 
its  significations,  and  especially  as  to  the  compass  dip)  from  any 
point  on  the  apex,  they  will,  at  greater  or  less  depth,  depending 
upon  the  distance  from  the  point  where  the  apex  crosses  the 
north  side  line,  encounter  the  vertical  plane  of  that  line;  and 
if  that  plane  is  to  cut  them  off  upon  the  dip,  and  be  the  end 
line,  the  provisions  of  the  statute  and  the  universally  accepted 
construction  of  the  mining  law  are  plainly  subverted.  Counsel 
holds  that  if  the  strike  cross  a  side  line,  that  such  side  line 
becomes  an  end  line  for  all  purposes.  A  better  illustration  of 
the  revolutionary  character  of  the  theory  could  scarely  be  pre- 
sented than  the  one  at  bar.  But,  if  it  he  correct,  we  must  not 
shrink  from  its  necessary  results.  Side  lines  are  frequently  not 
parallel.  If  the  strike  crosses  two  side  lines  not  parallel,  and 
these  are  made  end  lines,  the  section  of  vein  taken  constantly 
narrows  if  the  inclination  be  towaixls  the  small  end  of  the  loca- 
tion, or  widens  if  the  inclination  be  in  the  other  direction.  In 
fact  all  the  supposititious  cases  applied  to  the  court's  theory 
develop  equal  disasters  under  the  one  now  considered.  Refer- 
ring again  to  Fig.  2,  the  vein  indicated  by  the  line  m,  n,  or  r,  it, 
will  have  bounding  planes  not  parallel,  but  at  an  angle  to  each 
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other^  and  often  a  right  angle.  If  the  oQropass  dip  were  nortli- 
easterly,  the  section  acquired  quickly  runs  to  a  point.  It'  it  was 
southwesterly,  it  would  develop  into  a  fan  of  infinite  proportions, 
unless  we  applied  the  two  other  lines  of  the  claim  as  end  lines, 
and  had  four  in  operation.  The  vein  t,  r,^,  would  have  end 
lines  coincident;  that  is,  there  would  be  but  oue  end  line.  The 
single  plane  of  the  north  side  line  would  cut  oif  a  northerly  dip 
in  a  short  distance  downward;  or,  if  the  dip  were  souilierly, 
"Would  counsel  call  into  requisition  the  original  end  lines,  after 
the  vein  passed  the  south  side  line  plane,  and  have  three  end 
lines  taking  effect? 

And  here  we  stop  to  observe  that,  in  the  discussion  of  each  of 
ihe  theories,  we  are  considering  the  effects  of  the  doctrines  upon 
the  portions  of  the  vein  on  the  dip  lying  outside  of  the  vertical 
planes  of  the  side  lines.  Those  portions  inside  the  vertical 
planes  of  the  surface  lines  of  tiie  location  are  controlled  by  th^ 
general  provisions  of  section  2322. 

The  appellant's  view  was  urged  in  a  learned  argument  by 
counsel;  but  we  feel  that  we  must  conclude  that  in  the  case  at 
bar  it  seems  to  be  contrary  to  the  tlieory  and  intent  of  the  min* 
ing  law.     We  are  constrained  to  disavow  the  doctrine* 

3.  The  respondent's  theory. 

We  have  arrived  at  our  approval  of  this  doctrine,  partially 
upon  what  the  logicians  call  the  principle  of  exclusion.  We 
believe,  however,  that  the  position  is  independently  sustainable 
by  its  own  reason,  and  upon  previous  construction.  Its  advocate 
also  protests  against  calling  his  line  or  plane  a  judicially  estab-> 
lished  one,  and  contends  that  it  is  established  by  the  original 
surface  lines;  that  is,  by  reference  thereto,  under  the  control 
thereof,  and  in  accordance  therewith.  In  the  Elgin  Case,  118 
U.  8.  206-208,  we  find  the  following,  in  tiie  opinion  of  Mr. 
Justice  Field:  '^  The  surface  side  lines  extended  downward  ver- 
tically determine  the  extent  of  the  claim,  except  when  in  ita 
descent  the  vein  passes  outside  of  them,  and  the  outside  portions 
are  to  lie  between  vertical  planes  drawn  downward  through  the 
end  lines.    This  means  the  end  lines  of  the  surface  location,  for 

all  locations  are  measured  on  the  surface It  is  better  that 

the  boundary  planes  should  be  definitely  determined  by  the  lines 
of  ths  sar£aoe  location  than  that  they  should  be  subject  to  per- 
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petual  re-adjustment,  according  to  subterranean  developments 

made  by  mine  workings The  provision  of  the  statute, 

that  the  locator  is  entitled  throughout  their  entire  depth  to  all 
the  veins,  lodes,  or  ledges,  the  top  or  apex  of  which  lies  inside 
the  surface  lines  of  his  location,  tends  strongly  to  show  that  the 

end  lines  marked  on  the  ground  must  control This  view 

of  the  controlling  effect  of  the  end  lines  of  the  surface  location 
is  also  sustained  by  the  decision  of  this  court  in  the  Flagdaf 

From  those  utterances,  and  from  the  tenor  of  this  case,  as  well 
as  the  Flagslaf  and  Argentine  CciseSj  we  believe  that  we  may 
conclude  that  the  bounding  planes,  sought  to  be  applied  in  the 
respondent's  theory  to  the  facts  of  the  case  at  bar,  may  properly 
be  said  to  be  '^  determined  by  the  lines  of  the  surface  location." 

In  the  FlagHaff^  Oase  and  the  Argentine  Case  the  strike  of  the 
vein  was  at  right  angles  to  the  side  line  of  the  location,  or,  as 
the  court  in  the  former  case  says,  practically  so,  and,  for  the 
purposes  of  the  decision,  treated  as  such.  Therefore,  in  those 
cases,  the  vital  matter  before  the  court  was  not  a  question  of  the 
dip,  but  rather  one  of  the  strike,  and  the  spirit  of  those  cases 
seems  to  us  to  be  that,  when  the  strike  passes  out  of  the  location 
through  any  surface  line,  that  surface  line,  and  its  vertical  plane, 
cut  off  the  strike,  and  the  miner  may  not  follow  the  strike  beyond 
such  plane. 

We  are  aware  that  there  is  language  used  in  the  Argentine 
Case  that  looks  towards  the  adoption  of  the  appellant's  theory 
herein,  in  the  sense  that  the  side  line,  under  the  circumstances 
of  the  case  at  bar,  must  be  an  end  line  to  limit,  by  its  vertical 
plane,  the  dip,  as  well  as  to  stop  the  pursuit  of  the  strike.  But 
there  is  a  vital  difference  between  the  facts  of  the  Argentine  Oaae 
and  those  now  before  us,  and  the  language  therein  must  be 
viewed  in  connection  with  the  facts  in  the  case  before  the  learned 
justice.  Chief  Justice  Marshall,  in  Cohens  v.  Virginia^  6  Wheat. 
399,  says:  ^'It  is  a  maxim  not  to  l)e  disregarded,  that  general 
expressions,  in  every  opinion,  are  to  be  taken  in  connection  with 
the  case  in  which  those  expressions  are  used.  If  they  go  beyond 
the  case,  they  may  be  respected,  but  ought  not  to  control  the 
judgment  in  a  subsequent  suit  when  the  very  point  is  presented 
for  decision.    The  reason  of  this  maxim  b  obvious.    The  qoes- 
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tion  actually  before  the  court  is  iDvestigated  with  care  and  con^ 
sidered  in  its  full  extent.  Other  principles  which  may  serve  to 
illustrate  it  are  considered  in  their  relation  to  the  case  decided^ 
but  their  possible  bearing  on  all  other  cases  is  seldom  completely 
investigated.^' 

Mr.  Justice  Field  is  the  judicial  father  of  the  mining  law  of 
the  United  States.  By  his  legal  learning,  and  his  practical 
knowledge  of  mining,  he  has  illumined  the  path  of  the  history 
of  mining  adjudications.  His  words  in  the  Argentine  Case, 
and  those  of  Mr.  Justice  Bradley  in  the  Flagstaff  Casey  were 
not  spoken  of  facts  such  as  those  now  before  this  court ;  and  we 
cannot  consent  that  those  distinguished  jurists  would  admit  that 
their  language  sanctions  the  doctrine  that  appellant  applies  to 
the  Amy-Non*ConsoIidated  situation. 

Turning  to  the  Horse  Shoe  Case,  the  other  of  the  three  lead- 
ing cases  cited,  the  facts  were  also  entirely  variant  from  those 
now  before  us. 

These  three  United  States  cases  have  compelled  that  court  to 
endeavor  to  cast  into  the  Procrustean  bed  of  the  statute  indi-. 
viduals  that  strained  the  mould  into  which  they  were  forced. 
But  we  believe  that  we  may  legitimately  conclude  from  those 
cases  that,  in  the  facts  now  before  us,  the  principle  is  that  the 
north  side  line  of  the  Amy  terminates  the  strike  of  the  vein, 
and  that  the  dip  must  be  controlled  by  the  planes  of  the  origi- 
nal end  lines.  The  Amy  people  may  follow  their  dip  north  of 
their  north  side  line,  but  only  as  it  lies  between  the  planes  of 
their  end  lines,  as  below  considered.  The  object  of  parallelism 
in  the  end  lines  is  that  the  locator  may  have  his  full  section  of 
the  lode  in  its  entire  depth.  But  the  determination  of  the  strike 
of  the  Amy  at  a  point  on  the  side  line  deprives  them  of  the  dip 
northwest  of  that  point,  because  the  dip,  in  that  portion,  lies 
under  the  apex  of  the  Non-Consolidated.  The  law  intends  that 
the  plane  of  the  end  line  shall  operate  as  a  boundary  to  the  dip, 
and  so  operate  at  the  point  where  the  strike  is  ended.  If  the 
strike  reached  the  original  end  line,  as  in  a  regular  location,  the 
bounding  plane  would  there  operate  upon  the  dip.  If  the  strike, 
by  reason  of  its  going  out  of  a  side  line,  falls  short  of  reaching 
the  original  end  line  plane,  that  plane  must  take  effect  where 
the  strike  in  fact  ends;  that  is,  at  a  point  on  the  side  line 
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(point  6,  Fig.  1) ;  and^  if  it  takes  eflRBCt  there^  its  parailelisai 
must  not  be  destroyed.  We  therefore  liave  the  bounding  pkme 
operating  at  the  point  where  the  apeoc  leaves  the  north  side  line^ 
and  operating  parallel  to  the  east  end  line,  a&d  retaining  itapas^ 
allelism  as  originally  marked  on  the  ground.  It  is  not  a  new 
line  or  plane,  or  one  judicially  construeted.  It  ia  deternHiied 
by  the  location  lines  on  the  surfooe.  There  is  never  any  re^ad- 
jostnient  according  to  subsequent  developments.  The  parallel- 
iam  of  the  end  line  planes  is  fixed  by  looatiouy  and  never  variesL 
The  point  of  departure  of  the  strike  from  the  surfaea  lines  fixea 
the  point  where  the  end  line  plane  is  to  perform  its  functiena^ 
whether  that  departure  be  at  an  end  line^  as  contemplated  by 
the  statute,  or  whether  accident  has  fixed  it  at  a  point  on  a  aide 
line. 

Complications  are  soluble  upon  this  theory.  The  intent  of 
the  statute  seems  to  be  secured. 

We  will  notice  some  objections  made  to  this  doctrine,  bat 
which  we  believe  are  not  sustainable.  It  ia  urged  that  the  prin- 
ciple will  not  apply  to  a  vein,  the  strike  of  which  croasea  the 
location  at  exact  right  angles  to  the  side  linea.  But  here  Uieie 
would  be  no  dip  in  question.  The  side  line  would  bound  the 
strike,  as  in  the  Flagstaff'  Oa$e. 

Again,  it  is  suggested  the  Non-Consolidated  surface  location 
happens  to  be  almost  exactly  parallel  in  its  linea  to  the  Amy« 
If  the  Non-Consolidated  had  been  located  with  its  end  lines  at 
right  angles  to  the  strike  of  the  vein  in  the  Non-Consolidated 
ground,  that  is,  parallel  to  the  counts  line  (Fig.  1),  then  it  ia 
objected  that,  if  the  Non-Consolidated  go  down  on  die  dip^ 
within  the  planes  of  such  end  lines,  and  the  Amy  go  down 
within  the  planes  as  we  defiue  them,  a  collision  would  oocor 
under-ground.  If  so,  such  conflict  would  be  adjustable  by 
priority  of  title. 

Again,  it  is  urged  that  the  Amy  has  an  apex  on  the  sar&oe 
of  a  length,  as  it  runs  from  south  to  north  side  line,  bat  that 
under  this  theory,  at  a  depth,  the  strike  is  shorter,  and  only  of 
a  length  equal  to  the  shortest  distance  between  the  bounding 
planes.  This  objection  is  based  upon  an  error  in  the  geometrioal 
view,  as  may  readily  be  shown  by  descriptive  demonstration.  A 
level  run  on  the  vein  at  one  hundred,  five  hundred,  one  tboo* 
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sandy  or  any  nnmber  of  feet  in  depth,  would  be  parallel  to  the 
strike  at  the  highest  point,  and  of  equal  length. 

Of  the  three  theories  which  have  been  presented  to  us  for 
application  to  this  case,  we  approve  and  adopt  the  last  considered. 

In  accordance  with  this  view,  let  the  judgment  entered  in  the 
District  Court  be  modified  in  this  particular:  that  the  plane 
bounding  the  portions  of  the  dip  of  the  Amy  vein,  lying  north 
of  and  outside  of  the  Amy  north  side  line,  shall  be  drawn  from 
the  point  where  the  apex  cros$<es  that  north  side  line,  and  in  a 
direction  north,  3  degrees  west. 

The  case  is  remanded,  with  directions  to  the  District  Court  to 
enter  judgment  accordingly. 

"BijAKE,  C.  J.^  and  Harwood,  J.,  concur. 
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LLOYD,  Appellajh?,  p.  SULLIVAN,  Respondent.         9  577 
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Bliotioiis — SuprmnB  Voun'i — Juriadiciion  on  appeal  in  t^cHon  oorUMi  —  Oonttrwh  ^  ^^ 
Hon  of  statute;*.  — Beotion  lOM,  fifth  division  of  the  Compiled  StatnteB,  pro-  ^ 
▼ides  that  election  contests  of  county  officers  shall  be  tried  by  the  District  Oonrt, 
and  the  person  decided  by  said  court  to  be  elected  shall  be  entitled  to  bold  the 
contested  office  "  nnti]  sach  decision  shall  be  reversed  on  appeal."  Section  418 
of  the  Code  of  Civil  Procedure  providis  that  "  a  judgment  or  order  in  a  civil 
action,  except  when  ezpresuly  made  final  by  this  act,  may  be  reviewed  as  pre- 
scribed by  this  act."  tiection  i4t  of  the  Code  of  CivU  Procedure  provides  for 
an  appeal  to  the  Hapreme  Court  from  the  District  Court  "from  a  final  Judg- 
ment ....  entered  in  an  action  or  special  proceeding,"  and  "Arom  an  order 
granting  or  refusing  a  new  trial."  The  Constitution,  article  viii.,  section  8,  de- 
clares that  "  the  appellate  Jurisdiction  of  the  Supreme  Court  shall  extend  to  aU 
eases  at  law  and  in  equity."  Section  11  defines  the  jurisdiction  of  the  District 
Court  to  extend  to  aU  cases  in  law  and  in  equity,  including  certain  enumerated 
eases,  "and  for  all  such  special  actions  and  proceedings  as  are  not  otherwise 
prurided  for."  Section  15  allows  writs  of  error  and  appeals  "  from  the  declsiona 
of  said  District  Courts  under  such  regulations  as  may  be  prescribed  by  lav. 
Beldt  that  these  provisions  when  conntrued  together  extended  the  appellate 
Jurisdiction  of  the  Supreme  Court  to  all  cases,  actions,  and  proceedings  which 
have  been  finally  decided  in  the  Dintrict  Courts,  and  included  an  appeal  firom  an 
order  refusing  a  motion  for  a  new  trial  in  an  election  eon  test. 

Saxb — Pleading — htue —  Vididity  of  relwn^^ln  the  case  at  bar,  the  statement 
of  contest  alleged  that  the  county  clerk,  disragarding  his  duty,  issued  a  certifi- 
eate  of  election  to  the  respondent,  claiming  in  support  of  such  illegal  action  to 
have  knowledge  of  the  return  of  a  Urge  number  of  votes  for  respondent  fttym 
a  particular  precinct,  which  said  return  had  not  been  included  in  the  abstract  of 
votes,  and  which  said  vot«s  had  they  been  so  returned  would  have  given  respond 
ent  the  highest  nnmber  of  votes  for  the  office;  that  there  were  no  legal  retumt 
ftom  said  precinct  These  allegations  were  denied  by  the  respondent  in  hia 
answer.  Beld^  that  the  issues  raised  by  the  pleadings  involved  the  question  of 
ttie  validity  of  the  returui  firom  said  prccinoL 
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SAia^Ft'inad^  Evidence,  —In  fbe  eM0  at  bar  an  election  al  a  parttealar  preciDd 
was  oonducted  by  three  judges  instead  of  five,  as  required  by  law.  The  clerks 
selected  to  serre  performed  no  clerical  duties,  but  sigued  the  returns  the  second 
or  third  day  after  the  election.  Tlie  cauTass  of  the  Totes  was  conducted  pri- 
yately,  and  not  in  public  as  required  by  law,  several  persons  being  ejected,  and 
others  who  sought  admittance  found  the  doors  lockud.  l%e  certificate  of  the 
retnms  was  irregular,  being  certified  by  the  judges  and  attested  by  the  elerka, 
instead  of  being  certified  by  the  clerks  and  attested  by  the  judges.  The  poU- 
book  showed  that  after  the  judges  and  clerks  had  to  ted,  the  entire  remainder  of 
168  electors  csiit  their  ballots  in  alpliabetical  oi'der,  and  that  erery  elector  Toted 
for  a  candidate  for  every  ofiioe,  and  for  or  a^;  linst  the  constitution.  It  appeared 
in  evidence  that  all  the  electors  did  not  vote  for  or  against  the  constitution ;  that 
one  elector  did  not  vote,  though  Iiis  name  was  on  the  poll-book  as  having  voted ; 
tliat  some  electors  did  not  vote  for  certain  candidates,  and  some  votes  were  re- 
turned for  candidates  other  tiian  for  whom  tlii^y  were  cast;  that  ballots  vera 
stamped  by  the  judges  after  the  polls  were  clohed ;  tliat  the  voters  did  not  go  to 
the  polls  in  alphabetical  order.  Bt-ld,  that  the  returns  of  such  {weotnct  wta% 
fraudulent,  and  did  not  truly  state  the  vous  which  each  candidate  for  office  re- 
ceived at  the  election. 

Same  ^Evidence — 6'u&pamaf.  —  Bubpmnas,  with  their  retnms  duly  verified,  aibow- 
ing  the  names  of  voters  at  a  particular  precinct  who  could  not  be  found,  are  ad- 
missible in  evidence  in  an  election  contest  to  establish  diligence  on  the  part  of 
the  contestant  in  seeking;  to  procure  the  best  evidence.  (Case  of  Beyfrwk  t. 
Mahoneyt  ante^  p.  497,  affirmed.) 

ftam — Fi'aud — £urden  of  proof  as  to  legal  wotea. — In  an  election  contest  wbefe 
fraud  at  a  particular  precinct  is  shown,  both  by  direct  and  eireumetautial  evi- 
dence, the  entire  vote  of  such  precinct  must  be  injected.  The  legal  votes  cast 
are  not  invalidated  by  the  fraud,  bat  the  person  claiming  the  benefit  of  such 
votes  must  prove  them. 

Appeal  from  Second  Jxidicial  Didrid,  Silver  Bow  County, 
The  contest  was  tried  before  McHatton,  J,,  without  a  jury. 

ITiompaon  Campbelly  for  Appellant. 

Contestant  brings  this  action  under  section  1043^  fifth  division 
of  the  Compiled  Statutes,  to  determine  which  of  the  two  candi- 
dates for  the  office  of  slieriff  is  entitled  to  the  same,  ^'in  such 
manner  as  shall  carry  into  effect  the  expressed  will  of  a  majority 
of  the  legal  voters.''  Issue  was  joined  as  to  the  number  of 
l^al  voters  who  voted  at  precinct  34,  of  the  county  of  Silver 
Bow,  and  upon  other  issues  raiseil  by  the  pleadings.  The  con- 
testant offered  certain  subpoenas  and  the  returns  thereon  to  show 
due  diligence  to  procure  the  evidence  of  the  persons  illegally  vot- 
ing at  said  precinct,  which  offer  was  refused  by  the  court.  Upon 
this  refusal  of  the  court,  contestant's  proof  of  ill^al  votes  and 
for  whom  cast  was  made  by  other  evidence,  (McCrary  on  £leo- 
tions  [3d  ed.],  §  460,  et  seq.,  and  cases  cited.)    The  oooteatant 
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assumed  the  dii&cult  task  of  proving  a  negative,  i.  e.,  the  want 
of  qualification  of  a  large  number  of  voters,  and  the  doctrine  is 
well  established  that  slight  proofs  make  a  prima  fade  case  when 
a  negative  is  to  be  proved.  In  all  such  cases  rebuttal  is  com- 
paratively easy,  and  is  consequently  of  imperative  obligation. 
{Russell  v.  McDowelly  83  Cal.  70.)  Respondent  offered  no  proof 
in  rebuttal,  and  the  evidence  of  contestant  stands  absolutely 
uncontradicted. 

The  returns  of  precinct  34  should  not  have  been  admitted  in 
evidence  for  the  reasons:  (1)  That  they  were  not  made  out  by 
the  proper  officers — the  clerks  of  election.  (2)  The  clerks  of 
election  did  not  participate  in  the  canvass  of  the  votes,  and  were 
not  present  at  any  time  during  the  canvass  of  the  votes.  (3) 
The  clerks  of  election  did  not  certify  to  the  correctness  of  the 
returns.  (4)  Two  of  the  judges  of  election  only  canvassed  the 
returns.  (5)  The  polling  place  where  the  so-called  canvass  was 
being  conducted  by  two  of  the  judges  was  not  in  public;  the 
door  was  kept  locked  and  the  windows  covered  so  that  the  pub- 
lic could  not  and  did  not  witness  the  canvass.  (6)  The  returns 
are  not  certified  as  by  statute  required.  (7)  The  clerks  of  elec- 
tion signed  their  names  to  the  returns,  as  attesting,  two  days 
after  the  alleged  canvass  of  the  votes.  (8)  The  clerks  should 
have  certified  and  not  attested.  (9)  Three  judges  certified  the 
returns,  only  two  being  present  at  the  canvass.  (10)  The  third 
judge,  one  (yRegan,  not  being  present  at  any  time  during  the 
canvass,  but  certified  to  them  notwithstanding.  (11)  One  of 
the  judges,  Pennycook,  made  out  the  alleged  returns.  (12) 
Pennyoook  and  Morrison,  two  of  the  judges,  conducted  the 
canvass  of  the  vote  alone  and  secretly. 

The  evidence  shows  great  frauds  to  have  been  practiced  by 
the  judges  of  election  at  precinct  34.  (1)  Morrison,  one  of  the 
judges,  endeavored  to  induce  a  person  (Omo)  not  a  voter  of 
said  precinct  to  vote  in  the  name  of  an  absent  registered  voter 
of  said  precinct.  (2)  Ballots  were  marked  by  one  of  the  judges 
for  identification  when  handed  by  a  voter  to  be  placed  in  the 
ballot-box.  (3)  A  large  number  of  ballots  were  destroyed,  and 
others  stamped  with  the '^  official  stamp,"  and  marked  for  the 
Democratic  candidates.  (4)  The  return  shows  172  votes  for  the 
constitution  and  2  votes  against — the  whole  number  of  votes 
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cast  at  that  precinct  being  174.  (5)  The  evidence  shows  6 
voters  who  did  not  mark  their  ballots  for  or  against  the  con- 
stitution, unimpeached  and  uncontradicted.  (6)  The  return 
shows  171  votes  for  the  Democratic  candidates,  and  but  3  votes 
for  a  majority  of  the  Republican  candidates.  The  evidence 
shows  5  voters  voted  for  the  Republican  candidates  at  said  elec- 
tion at  said  precinct.  (7)  The  evidence  shows  a  clear  disregard 
of  the  mandatory  requirements  of  the  election  laws  with  actual 
fraud  as  makes  the  true  result  doubtful. 

The  poll-book  in  evidence  shows  the  voters  at  precinct  34  to 
have  voted  in  alphabetical  order.  If  the  law  was  strictly  com- 
plied with,  if  they  so  voted,  and  the  presumption  is  that  they 
did  so  vote,  then  they  must  have  been  under  control  and  duress. 
If  not,  tlien  the  election  law  was  disregarded  by  the  officers  of 
election,  and  the  poll-book  or  list  of  voters  voting  was  made  up 
after  the  close  of  the  polls,,  and  copied  from  the  check  list  by 
one  of  the  judges,  contrary  to  law.  This  is  ground  of  throwing 
ont  the  entire  vote  of  the  precinct,  where  there  is  no  means  of 
purging  the  poll.  {Russell  v.  McDowell^  supra.)  Officers  of 
elections  are,  like  all  other  persons,  presumed  to  know  the  law^ 
and  their  deliberate  omission  to  follow  directions  designed  to 
prevent  fmuduleut  voting,  coupled  with  actual  fraud^  is  ground 
of  throwing  out  the  entire  vote  of  said  precinct  34.  The  evi- 
dence is  clear  and  uncontradicted  of  the  fraudulent  acts  of  the 
officers  of  election,  and  if  no  more,  casts  suspicion  upon  their 
int^rity,  and  is  sufficient,  prima  fade,  to  make  out  a  case  of 
fraud,  and  to  so  taint  the  returns  that  they  are  not  to  be  received 
as  proof  of  any  fact  sought  to  be  proven  by  them.  {Russell  v. 
McDowellj  sup*a,)  The  prima  facie  case  made  out  by  the  con- 
testant, as  to  the  misconduct  of,  and  frauds  committed  by  the 
judges  of  said  election,  in  the  absence  of  any  rebutting  proof 
on  the  part  of  respondent,  makes  out  a  strong  case  on  the  part 
of  contestant  of  malconduct  and  fraud  by  the  said  election  offi- 
cers, and  directly  impeaches  the  return  of  said  precinct,  rendeiv 
ing  it  valueless  as  evidence  for  any  purpose.  The  court  ignored 
the  uncontradicted  evidence  of  the  witnesses  produced  by  con- 
testant, and  has  expunged  and  stricken  out  material  evidence  of 
said  witnesses  on  the  trialj  disregarding  the  plain  rules  of  ele- 
inentary  law. 
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This  oonrt  sbould  render  final  judgment  in  this  cause.  Anj 
other  rule  in  this  class  of  cases  would  render  tlieoi  interminable, 
whereas  these  actions  are  intended  to  be  summary,  and  tx)  be 
brought  to  a  final  conclusion  as  soon  as  possible.  To  that  end 
the  whole  case  should  be  brought  here  on  appeal,  so  that  it  may 
be  finally  settled  without  further  litigation.  Not  only  the  inter- 
ests of  the  parties,  but  those  of  the  people  who  are  also  con- 
cerned in  this  class  of  cases,  demand  this  practice.  {Peopk  v* 
Nichols,  34  Cal.  217.) 

John  W,  OoUer,  and  Jf.  Kii'kpatrick,  for  Respondent, 

The  appeal  is  not  from  the  judgment  but  from  an  order  over- 
ruling the  contestant's  motion  for  a  new  trial.  A  motion  for  a 
new  trial  does  not  lie  in  election  cases,  and  therefore  the  court 
did  not  err  in  denying  such  motion.  {Dorsey  v.  Barry,  24  CaL 
449 ;  Oaagrave  v.  Howlandy  24  Cal.  457  ;  Hayne  on  New  Trial 
and  Appeal,  §  5.)  This  court  has  no  jurisdiction  of  the  appeal 
in  this  case.  The  appellate  jurisdiction  of  this  court  is  defined 
by  the  oonstitutiou  of  Montana  as  follows:  ''The  appellate 
jurisdiction  of  the  Supreme  Court  shall  extend  to  all  cases  at 
law  and  in  equity,  subject,  however,  to  such  regulations  and 
limitations  as  may  be  prescribed  by  law.^'  (Art.  viii.  §  3.)  An 
election  contest  is  not  a  "case  at  law/'  nor  a  ''case  in  equity,'* 
within  the  meaning  of  the  constitution.  It  is  in  its  nature  a 
special  statutory  proceeding,  wholly  unknown  to  the  framework 
of  the  common  law.  {Saunders  v.  Haynes,  13  Cal.  152;  Dor^ 
sty  V.  Barry,  supra;  Casgrave  v.  Howland,  supra;  Nonfood  v. 
Eenfidd,  34  Cal.  332 ;  Howjldon's  Appeal,  42  Cal.  56 ;  Bixlei^s 
Appeal,  59  Cal.  554;  Keller  v.  Chapman,  34  Cal.  635;  Moore 
V.  Mayfidd,  47  111.  167 ;  Ex  parte  Wimberly,  57  Miss.  437, 447, 
-  450 ;  Wright  v.  Fatocett,  42  Tex.  206 ;  Oibs(m  v.  TempleUm,  62 
Tex.  555;  Duson  v.  Thompson,  32  La.  An.  861;  Colin  v. 
Knoblaek,  25  Ijsl.  An.  264;  State  v.  Dubudd,  28  La.  An.  703; 
French  v.  Lighty,  9  Ind.  475;  State  v.  Commissioners,  31  Ohio 
St.  455,  456 ;  Ellingham  v.  Mount,  43  N.  J.  L.  472 ;  Handy 
V.  Hopkins,  59  Md.  157.)  The  constitution  in  defining  the 
jurisdiction  of  the  District  Courts  distinguishes  "special  actions 
and  proceedings"  as  separate  and  distinct  from  "cases  at  law 
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and  in  equity."  (Art.  viii.  §  11.)  The  legislature  cannot  con- 
fer upon  the  Supreme  Court,  nor  on  any  other  constitutional 
court,  a  jurisdiction  not  granted  to  it  by  the  oonstirmioo. 
{Par»on8  v.  Tuolumne  Water  Co.  5  Cal.  43;  Caulfidd  \\  Hud- 
BoUy  3  (^al.  389;  Ex  parte  Attorney- General,  1  Cal.  85;  People 
V.  Ketm  iJonnty,  45  Cal.  679;  Qvmrim  v.  Kenjield,  67  Cal.  650; 
Faj-mers^  Union  v.  Thresher^  62  Cal.  407;  Hobart  v.  lUkon^ 
66  Cal.  210.)  As  regards  the  jurisdiction  on  appeal  in  special 
cases  of  the  Supreme  Court  of  (-alifomia,  under  the  constitution 
of  that  State,  there  has  been  much  doubt  and  fluctuation  of  opin- 
ion on  the  part  of  the  court;  and  such  appeals,  'when  snstained, 
have  been  sustained,  not  upon  the  language  of  the  constitution, 
but  on  the  ground  of  a  long  and  unquestioned  practice  to  that 
eflTect,  the  court  appealing  to  the  maxim,  contemporanea  expoeitio 
est  fo7't!8sima  in  lege.  And  as  yet  the  rule  can  hardly  be  said  to 
be  settled  there  in  favor  of  the  jurisdiction.  (Hayne  on  New 
Trial  and  Appeal,  §  179.)  But  here  the  maxim  does  not  apply. 
Under  the  constitution  of  Montana  there  has  been  in  this  r^aid 
no  practice  whatever.  This  is  the  first  case,  and  the  jurisdiction 
being  challenged  in  limine,  the  court  is  at  liberty,  untrammeled 
by  previous  de<'isions,  to  give  to  the  language  of  the  constita- 
tion  its  proper  construction.  If  it  be  said  that  the  convention 
took  the  provisions  in  question  from  California  (as  to  which  we 
know  nothing)  and  adopted  her  construction  along  with  it,  the 
reply  is  that  such  construction  is  not  binding  on  the  court,  and 
even  were  it  a  settled  one,  it  cannot  reasonably  be  said  that  this 
court  must  adopt  a  construction  which  her  own  courts,  tacitly 
admit  is  not  authorized  by  the  language  of  her  constitution. 
That  the  territorial  Supreme  Court  had  such  jurisdiction  is 
true,  for  the  jurisdiction  of  that  court  was  as  fixed  by  the  terri- 
torial statute;  but  although  those  statutes  are  now  statutes  of 
the  State,  they  cannot  confer  jurisdiction  on  this  court,  wboee 
jurisdiction  is  fixed  by  the  constitution  and  not  by  the  statute. 
The  prima  facie  right  of  the  respondent  to  the  office  is 
admitted  by  the  pleadings,  and  also  established  by  the  evidence 
of  contestant.  It  is  alleged  in  the  complaint  that  inde|>endent1y 
of  precinct  34,  contestant  received  3,490  and  respondent  3,363 
votes;  that  at  precinct  34,  165  votes  were  cast  for  respondent 
and  9  for  contestant.    These  facts  are  also  alleged  in  the  answer 
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and  Dot  denied  w  the  replication.  They  were  also  proven 
affirmatively  by  contestant,  who  introduced  the  abstract  made 
by  the  county  board  of  canvassers,  and  also  the  returns  from 
precinct  34,  for  the  s])ecific  purpose,  as  announced  at  the  time, 
of  proving  how  many  votes  were  polled  thereat  for  Sullivan 
and  how  many  for  Lloyd.  This  shows  a  majority  of  29  for 
Sullivan  on  the  whole  vote  cast  in  the  county  for  the  office  of 
sheriffi  The  pleadings  also  admit  that  the  returns  from  precinct 
34  are  valid  on  their  face.  True,  the  complaint  alleges  there 
were  no  legal  returns  from  that  prec*inct — a  conclusion  of  law. 
The  answer,  on  the  other  hand,  sets  out  the  facts  which  consti- 
tuted those  returns,  noue  of  which  are  denied  by  the  replication. 
The  facts  so  admitted  are  embodied  in  finding  5  of  the  court, 
and  establish  that  the  returns  are  regular  in  form,  and  show  the 
vote  cast  and  for  whom  cast  —  the  true  result  of  the  poll.  Says 
Mr.  McCrary:  "Tiie  rule  is  that  the  return  must  stand  until 
impeached,  i.  e.,  until  shown  to  be  worthless  as  evidence — so 
worthless  that  the  truth  cannot  l>e  deduced  from  it.'^  (McCrary 
on  Elections,  §  480.)  The  conlostantalso  admitted  the  truthful- 
ness in  this  respect  of  the  returns  from  precinct  34  by  introduc- 
ing them  in  evidence,  to  show  the  vote  polled  for  the  office  of 
sheriff  thereat.  That  this  was  a  sufficient  prima  facie  case  for 
re5|K)ndent.  (See  Brovni  v.  Jeffries,  42  Kan.  605.)  Respond- 
ent's prima  fade  case  was  also  made  out  by  the  certificate  of 
election  issued  to  him  by  the  proper  officer,  under  the  circum- 
stances set  out  in  the  answer  and  iu  finding  6.  (McCrary  on 
Elections,  §§  283,  286.) 

It  being  admitted  by  the  pleadings,  and  also  established  by 
the  evidence  introduced  by  contestant  himself,  that  165  votes 
were  polled  for  Sullivan  and  9  for  Lloyd  at  precinct  34,  and 
there  being  no  allegation  of  fraud,  intimidation,  or  undue  influ- 
ence in  regard  to  this  vote,  and  no  evidence  whatever  impeach- 
ing its  fairness,  it  not  appt^aring  that  any  person  who  voted  for 
Lloyd  was  counted  for  Sullivan,  nor  that  any  person  who  in- 
tended to  vote  for  Lloyd  was,  by  unfair  or  fraudulent  means, 
induced  to  vote  for  Sullivan,  and  both  parties  in  fact  agreeing 
upon  the  same  result,  it  follows  that  the  question  of  fraud  in  the 
conduct  of  the  election  at  precinct  34,  which  was  thrust  into  this 
ease  by  contestant  against  the  objection  of  respondent^  b  an  imma- 
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terial  matter,  and  cannot  be  considered  as  an  element  in  its  deter* 
niiuatioo.  Even  if  fraud  were  shown  at  precinct  34,  and  the 
returns  for  that  reason  were  rejected,  it  could  not  affect  the  result 
in  this  case ;  for  the  inquiry  here  goes  behind  the  returns  and  seeks 
to  ascertain  the  actual  vote  polled  at  that  precinct  for  the  office  of 
sheriff,  and  since  that  fact  is  known  and  admitted  by  all  parties, 
to  wit,  that  165  votes  were  polled  for  Sullivan  and  9  for  Lloyd, 
and  since  there  is  no  charge  of  fraud  or  unfairness  with  regard 
to  this  vote  for  sheriff,  it  must  stand  ahhough  the  returns  might 
fall.  Says  Mr.  McCrary :  "If  satisfactory  proof  of  the  actual 
vote  can  be  made,  and  the  result  thus  ascertained,  the  election 
may  stand  although  the  return  falls  to  the  ground.''  (McCitiry 
on  Elections,  §  542.) 

Blake,  C.  J. — This  is  an  election  contest  between  Lloyd, 
the  appellant,  and  Sullivan,  the  respondent,  who  were  candidates 
for  the  office  of  sheriff  of  the  county  of  Silver  Bow  at  the  eleo* 
tion  held  in  1889.  The  certificates  of  the  nomination  of  Lloyd 
by  the  Republican,  and  Sullivan  by  the  Democratic  conventions 
were  properly  filled.  The  official  abstract  of  the  vote  cast  at  the 
election,  according  to  the  canvass  which  was  made  October  14, 
1889,  gave  Lloyd,  3,490,  and  Sullivan,  3,363  votes.  There  was 
no  other  canvass  of  the  vote  for  these  parties,  but  the  county 
clerk  issued  the  certificate  of  election  to  Sullivan. 

The  statute  which  governs  the  procedure  and  trial  of  the 
issues  arising  in  this  proceeding  provides  as  follows:  ^^AIl 
contests  of  county  •  .  .  •  officers  shall  be  tried  in  the  proper 
county,  and  when  an  elector  shall  wish  to  contest  such  election 
he  shall  file  with  the  clerk  of  the  board  of  county  commissioners, 
within  ten  days  after  such  person  shall  have  been  declared 
elected,  a  statement  in  writing,  specifying  the  grounds  of  contest^ 
verified  by  affidavit,  and  such  clerk  shall  issue  to  the  contestant 
a  notice  to  appear  at  time  and  place  specified  in  the  notice,  before 
the  District  Court  .  .  .  .'^  (Comp.  Stats,  fifth  div.  §  104a) 
Then  follows  this  section:  ^^Sec.  1044.  The  district  judge,  at 
the  time  specified  in  the  notice  (and  it  shall  appear  by  the  sher- 
iff's return  that  notice  has  been  duly  served  on  the  contestor), 
shall  proceed  to  try  such  contest.  Each  party  shall  be  entitled  to 
subpoenas,  and  subpoenas  duc€a  tecum^  as  in  ordinary  cases  in  law. 
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and  the  District  Court  shall  hear  and  determine  in  such  manner  as 
shall  carry  into  effect  the  expressed  wiliof  a  majority  of  the  legal 
voters,  as  indicated  by  their  votes  for  such  office,  not  regarding 
technicalities  or  error  in  spelling  the  name  of  any  candidate  for 
such  office; 'and  the  clerk  of  said  court  shall  issue  a  certificate  to 
the  person  declared  to  be  elected  by  said  court,  which  shall  be 
presumptive  evidence  of  the  right  of  said  person  to  hold  such 
office,  and  he  shall  be  entitled  to  enter  upon  and  hold  said  office 
until  such  decision  shall  be  reversed  on  appeal."  In  pursuance 
of  these  statutory  requirements,  the  proper  notices  were  filed, 
issued,  and  served  by  Lloyd,  an  answer  was  made  by  Sullivan 
to  the  statement  of  contpst,  and  a  replication  was  filed  by  Lloyd. 
It  will  be  necessary  to  observe  carefully  some  of  the  proceedings 
upon  the  trial,  and  to  prevent  any  misunderstanding  thereoQ 
they  will  be  recited  in  the  language  of  the  court  below.  The 
following  judgment  was  entered  February  24,  1890:  "This 
cause  came  on  regularly  for  trial  on  the  eleventh  day  of  Febru- 
ary, 1890,  before  the  court,  sitting  without  a  jury Where- 
upon witnesses  were  examined  and  other  evidence  introduced 
on  the  part  of  the  contestant  and  respondent  respectively,  and 
the  evidence  being  closed,  and  the  argument  of  counsel  heard, 
the  cause  was  submitted  to  the  court  for  consideration  and  decis- 
ion; and  after  due  deliberation  thereon,  the  court  delivers  its 
findings  and  decision  in  writing,  which  is  filed,  and  orders  that 
judgment  be  rendered  in  accordance  therewith.  Wherefore  by 
reason  of  the  law  and  the  findings  aforesaid,  it  is  by  the  court 
ordered,  declared,  and  adjudged  that,  at  the  general  election  held 
in  the  county  of  Silver  Bow  on  the  first  Tuesday,  being  the  first 
day  of  October,  1889,  the  respondent,  Eugene  D.  Sullivan,  re- 
ceived a  majority  of  all  the  legal  votes  cast  in  said  county  at 
said  election  for  the  office  of  sheriff  of  said  county  of  Silver  Bow^ 

and  was  and  is  duly  elected  to  said  office " 

The  findings  of  the  facts,  which  are  fifteen  in  number,  contain 
this  statement :  "  The  evidence  in  the  above-entitled  cause  hav- 
ing been  fully  heard,  together  with  the  argument  of  counsel  for 
the  respective  parties,  and  the  same  having  been  submitted  to  the 
court  for  decision,  the  court,  in  response  to  the  written  request 
of  the  parties,  makes  the  following  findings  of  fact  from  the  evi- 
dence, and  its  concluijious  of  law  thereon,'^ 
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Thereupon  Lloyd  filed  a  notice  of  his  intention  '^  to  move  the 
court  to  vacate  and  set  aside  the  decision  of  the  court  rendered 
in  the  above  cause,  and  to  grant  a  new  trial  of  said  cause.'' 
The  statement,  which  was  '' approved  and  allowed"  March  SI, 
1890,  by  the  judge  of  the  court  below,  contains  the  testimony 
which  was  introduced  upon  the  trial,  the  exceptions  which  were 
saved  by  the  appellant,  and  the  specifications  of  the  "  particu- 
lars in  which  the  evidence  is  insufficient  to  sustain  the  findings 
and  decision  of  the  court.''  Upon  April  3, 1890,  '^the  motion 
for  new  trial  herein,  heretofore  taken  under  advisement,  is  by 
the  court  overruled,  and  to  which  ruling  of  the  court  plaintiff, 
by  counsel,  duly  excepts."  The  notice  of  appeal  states  ''that 
the  contestant  in  the  above-entitled  action  hereby  appeals  to  the 
Supreme  Court  of  the  State  of  Montana,  from  the  order  of  the 
District  Court  of  the  Second  Judicial  District  of  the  State  of 
Montana,  overruling  contestant's  motion  for  a  new  trial  of  said 
action,  and  refusing  a  new  trial  thereof,  made  and  entered  in 
said  court  on  the  third  day  of  April,  A.  D.  1890." 

At  the  threshold  of  this  inquiry  the  respondent  contends  that 
the  motion  for  a  new  trial  does  not  lie^  and  that  the  court  has 
no  jurisdiction  of  the  appeal. 

The  statutes  and  constitutions  of  the  States  vary  materially, 
and  it  must  be  admitted  that  the  decisions  are  not  harmonious 
upon  this  question.  The  law  of  this  State,  which  has  been  cited, 
evi'lently  contemplates  that  the  judgment  of  the  District  Court 
shall  not  be  final,  for  its  terms  expressly  limit  the  right  of ''the 
person  declared  to  be  elected"  to  "enter  upon  and  hold  said 
office  until  such  decision  shall  be  reversed  on  appeal."  The 
construction  sought  to  be  enforced  by  the  respondent  renders 
this  provision  nugatory,  and  deprives  the  aggrieved  party  of  a 
substantial  right.  In  Payne  v.  DamSj  2  Mont.  382,  the  value 
of  the  property  involved  in  the  controversy  was  fifty  dollars; 
the  act  of  the  legislative  assembly  declared  that  this  court  shall 
have  jurisdiction  in  civil  cases  "where  the  amount  in  dispute 
exceeds  one  hundred  dollars."  Upon  the  motion  of  the  respond- 
ent to  dismiss  the  appeal,  we  held  that  "statutes  must  be  so  con- 
strued as  to  maintain  the  right  of  appeal,  if  the  established  rules 
of  interpretation  are  not  violated;"  and  adjudged  that  the 
restriction  was  inconsistent  with  the  organic  act  of  the  Territory^ 
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which  allowed  appeals  ^Mn  all  eases  from  the  final  decisions"  of 
the  District  Court,  and  therefore  void.  The  case  was  then  heard 
and  determined  upon  its  merits.  Subsequently  the  statute  con- 
cerning this  subject  was  amended,  and  now  provides  as  follows: 
^'The  Supreme  Ck)urt  shall  have  appellate  jurisdiction  in  all 
cases  tried  in  the  District  Courts.''  (Code  Civ.  Proc.  §  697.) 
Let  us  consider  some  sections  of  the  Code  of  Civil  Procedure. 
"A  judgment  or  order  in  a  civil  action,  except  when  expressly 
made  final  by  this  act,  may  be  reviewed  as  prescribed  by  this 
act."  (§  418.)  ''An  appeal  may  be  taken  to  the  Supreme 
Court  from  the  District  Courts  in  the  following  cases:  lirsL 
From  a  final  judgment,  or  any  pait  thereof,  entered  in  an  action 
or  special  proceeding  commenced  in  those  courts,  or  brought  into 
those  courts  from  other  courts.  Second,  From  an  order  grant* 
ing  or  refusing  a  new  trial."     (§  444.) 

The  Constitution  declares  that  the  ''appellate  jurisdiction  of^ 
the  Supreme  Court  shall  ex^end  to  all  cases  at  law  and  in 
equity"  (art.  viii.  §  3),  and  it  is  claimed  by  the  respondent  that 
an  election  contest  is  not  include<l  by  the  word  "cases,"  which 
has  a  technical  meaning.  This  construction  would  confine  the 
jurisdiction  of  this  court  within  narrow  bounds.  But  it  is 
obvious  that  full  effect  has  not  been  given  to  every  part  of  the 
instrument,  which  in  this  niatter  is  its  own  interpreter.  The 
eleventh  section  uses  this  language  in  defining  the  jurisdiction 
of  the  District  Court:  "The  District  Court  shall  have  original 
jurisdiction  in  all  cuses  at  law  and  in  equity."  Then  follows 
this  phrase,  "including all  cases,"  which  are  enumerated,  such  as 
^proceedings  in  insolvency,  ....  actions  to  prevent  or  abate 
a  nuisance,  ....  all  matters  of  probate,  ....  actions  of  di- 
vorce, and  for  annulment  of  marriage,  and  for  all  such  special 
actions  and  proceedings  as  are  not  otherwise  provided  for."  The 
framers  of  the  constitution  have  plainly  ignored  the  familiar 
signification  which  is  attached  in  the  reports  to  "cases  at  law" 
and  "cases  in  equity."  This  view  is  confirmed  by  this  section: 
"There  shall  be  but  one  form  of  civil  action,  and  law  and  equity 
may  be  administered  in  the  same  action."  (Art.  viii.  §  28.)  The 
fifteenth  section  of  the  same  article  is  of  vital  force  in  this  dis- 
cussion. "  Writs  of  error  and  appeals  shall  be  allowed  from 
the  decisions  of  the  said  District  Courts  to  the  Supreme  Courts 
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under  such  regulations  as  may  be  prescribed  by  law.''  Constru- 
ing these  provisions  together,  it  is  clear  that  the  appellate  juris- 
diction of  this  court  extends  to  all  cases,  actions,  and  proceedings 
which  have  been  finally  decided  in  the  District  Courts.  Our 
jurisdiction  is  in  substance  similar  to  that  of  the  Supreme  Court 
under  the  territorial  government,  and  this  objection  could  have 
been  urged  with  equal  power  before  the  period  of  transition  to 
statehood. 

The  case  of  Heyfron  v.  Mahoneyy  ante,  p.  497,  which  was  an 
election  contest  under  the  statute  sup^a  for  the  same  office,  was 
filed  July  8,  1889,  in  the  Supreme  Court  of  the  Territory,  and 
was  upon  the  docket  during  three  terms.  The  able  and  learned 
counsel  for  the  respondent  never  questioned  the  jurisdiction  of 
the  appellate  court,  and  argued  the  cause  upon  its  merits. 

The  cases  of  Dorm/  v.  Barry y  24  Cal.  449,  and  Oasgrcvce  v. 
Howlandj  24  Cal.  457,  support  the  position  of  the  respondent, 
that  the  power  of  the  court  which  tries  an  election  contest 
ceases  upon  the  entry  of  the  judgment,  and  that  it  cannot  grant 
a  new  trial,  or  re-open  the  issues  of  law  or  fact.  This  conclu- 
sion is  reached  by  the  construction  of  this  section  of  the  Code 
of  Civil  Procedure  of  the  State  of  California:  "Either  party 
aggrieved  by  the  judgment  of  the  court  may  appeal  therefrom 
to  the  Supreme  Court,  as  in  other  cases  of  appeal  thereto  from 
the  County  Court."  (§  1126.)  This  is  found  in  the  title, 
which  provides  for  "contesting  certain  elections."  When  we 
consult  the  chapter  regulating  "appeals  from  County  Courts," 
it  will  be  seen  that  they  are  limited  to  "an  order  granting  or 
refusing  a  new  trial  in  the  cases  designated  in  this  section." 
(Code  Civ.  Proc.  §  966.)  Election  contests  are  not  specified^ 
in  the  "cases"  which  are  enumerated.  But  in  this  State,  the 
District  Court  possesses  jurisdiction  of  the  same  matter,  and 
the  practice  has  been  uniform  that  the  appellate  court  will 
not  consider  the  evidence  in  the  record  when  there  is  no  motion 
for  a  new  trial.  (Allport  v.  Kdley,  2  Mont.  343;  Oiumasero  v. 
Vial,  3  Mont.  376 ;  Largey  v.  SedmaUy  3  Mont  472 ;  Broad" 
water  v.  RichardSyi  Mont.  78;  Twdl  v.  Twdl,  6  Mont.  19; 
Alder  Gulch  Con.  Min.  Co,  v.  Hayes^  6  Mont.  31 ;  Blessing  v. 
SiaSy  7  Mont.  103.)  On  an  appeal  from  a  judgment,  the  Judg- 
ment roll  alone  is  brought  before  this  court.     {Chumasero  v. 
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Vkd,  supra;  dark  v.  Baker,  6  Mont.  153;  Princeton  3Iin.  Cb. 
V.  Mrst  Nat  Bank  of  BuUe,  7  Mont.  530.)     In  Qiumasero  v. 

Vial,  supra,  we  said:  ''This  appesil  bas  been  takou  from  the 
judgment  alone,  and  the  only  questions  before  us  relate  to  the 
conclusions  of  law  which  must  be  drawn  from  the  facts.''  The 
case  of  Princeton  Min,  Cb.  v.  First  Kat.  Bank  of  BuUe,  supra, 
was  tried  by  the  court  without  a  jury,  and  Mr.  Justice  Bach 
in  the  opinion  says :  ''  There  was  no  motion  for  a  new  trial 
made;  therefore  we  are  to  conclude  that  all  of  the  findings  ai*e 
supported  by  the  evidence ;  that  there  was  no  evidence  to  sustain 
the  findings  requested  and  refused ;  and  that  where  there  is  no 
finding  on  any  issue,  the  court  found  in  favor  of  the  plaintiff 
upon  that  issue.  Such  is  the  rule  laid  down  by  the  statutes, 
and  from  the  authorities."  This  procedure  was  followed  in 
Beyfron  v.  Mahxmey,  sup'a,  and  has  been  adopted  in  some  States. 
{Oovan  V.  Jackson,  32  Ark.  553;  Dobyns  v.  Weadon,  50  Ind. 
298;  Hadley  v.  Gutridge,  58  Ind.  307.)  We  are  therefore  of 
the  opinion  that  the  appellant  was  compelled  by  the  adjudica- 
tions of  this  court  to  resort  to  the  practice  which  is  therein 
defined. 

It  now  becomes  necessary  to  refer  to  some  of  the  findings  of 
the  &ct8  by  the  court  below  which  are  properly  before  us  for 
review. 

5.  "The  returns  of  the  election  at  precinct  34  were  delivered 
to  the  clerk  of  the  board  of  county  commissioners  by  the  said 
W.  A.  Pennycook,  one  of  the  judges,  in  person,  some  time  be- 
tween the  first  and  fifteen th  days  of  October,  1889 The 

said  returns  contained  the  proper  tally  sheets  and  extensions, 
the  names  of  the  candidates  voted  for,  the  number  of  votes 
received  by  each,  written  in  full  length,  in  words  duly  certified 
by  the  judges  and  clerks  who  held  the  said  election  at  said  pre- 
cinct  The  signatures  to  the  said  returns  are  in  the  true 

and  genuine  handwriting  of  the  judges  and  clerks  of  election  at 
said  precinct,  and  from  an  inspection  of  said  returns,  the  number 
of  votes  cast,  and  for  whom  cast,  can  be  easily  ascertained.^' 

7.  "The  said  returns  from  said  precinct  34  show  upon  their 
faoe,  and  the  court  finds  the  fact  to  be,  that  174  votes  were 
polled  thereat  at  said  election,  and  that  the  respondent,  Eugene 
D.  Sullivan^  received  at  said  precinct,  165  votes,  and  the  contest- 
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ant,  John  E.  Lloyd,  9  votes.  At  all  the  other  precincts  of  said 
county,  as  shown  by  the  returns  thereof,  respondent  received  at 
said  election  3,363  votes,  and  the  contestant  3,490  votes;  so  that 
counting  the  votes  cast  at  precinct  34,  together  with  the  votes 
cast  at  all  the  other  precincts  of  said  county  for  the  office  of 
sheriff,  the  contestant,  Lloyd,  received  3,499  votes,  and  the 
respondent  3,528  votes,  a  majority  of  29  votes  for  said  office, 
in  favor  of  said  Sullivan,  and  the  court  so  finds  the  fact  to  be.'' 

11.  ^'Tde  polls  were  closed  at  six  o'clock  as  announced,  and 
thereafter,  during  the  evening  and  night  of  said  day,  the  said 
judges  proceeded  to  canvass  and  count  and  make  out  the  returns 
of  the  votes  cast  at  said  precinct." 

12.  "That  A.  N.  Anderson  and  Thomas  O'Keefe,  who  were 
sworn  as  clerks  of  election  at  said  precinct  34,  performed  none 
of  the  clerical  work  thereat,  but  all  the  clerical  work  was  per- 
formed by  the  judges,  and  principally  by  Pennycook." 

15.  "On  the  whole  evidence,  the  court  finds  that  the  said 
election  held  at  precinct  34  in  said  county  on  the  first  day  of 
October,  1889,  was  fairly  and  honestly  conducted ;  that  no  fraud 
was  committed  or  attempted  at  said  precinct  by  the  election  offi- 
cers or  others;  that  such  irregularities  as  occurred  thereat  were 
without  fraudulent  intent  and  I'esulted  in  injury  to  no  one,  and 
did  not  affect  the  result  or  the  fairness  of  the  election ;  that  all 
voters  registered  for  said  precinct  who  applied  to  vote  were  per- 
mitted to  vote;  that  no  intimidation  or  undue  influenoe  was 
exercised  or  attempted  upon  the  voters  by  any  one;  that  the  said 
judges  and  clerks,  nor  neither  of  them,  did  not  mark  any  ballot 
after  its  delivery  by  the  voters  to  the  judge  of  election,  nor  were 
said  ballots  marked  by  the  judges  of  election  in  any  manner, 
except  by  the  official  stamp  placed  thereon  before  they  were 
delivered  to  the  voters;  and  that  the  said  returns  from  the  said 
precinct  34  express  and  show  the  true  and  correct  result  of  said 
election  held  thereat.*' 

It  is  apparent  from  the  findings  of  the  facts  that  the  election 
of  the  appellant  or  respondent  to  the  office  in  controversy  depends 
upon  the  vote  of  the  precinct  numbered  34,  in  the  county  of  Silver 
Bow.  The  court  below  decided  that  the  returns  which  had  been 
rejected  by  the  board  of  canvassers  were  valid,  and  exhibited  the 
true  count  of  the  ballots  which  had  been  cast  by  the  l^al  voten* 
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This  is  the  battle  field  of  the  judicial  conflict.  We  are  surprised 
that  the  counsel  for  the  respondent  maintains  that  ^^the  questioo 
of  fraud  in  the  conduct  of  the  election  at  precinct  34,  which  was 
thrust  into  this  case  by  contestant  against  the  objection  of  re- 
spondent, is  an  immaterial  matter,  and  cannot  be  considered  as 
an  element  in  its  determination."  This  was  the  main  issue  at 
the  trial  upon  which  testimony  was  offered  by  'both  parties,  and 
the  objections  of  the  respondent  upon  similar  grounds  were  over- 
ruled, and  the  court  found  distinctly  thereon  and  rendered  judg- 
ment accordingly. 

The  record  shows  that  Sullivan  had  commenced  an  action 
against  Lloyd,  and  that,  upon  a  question  raised  by  counsel,  the 
court  said :  "  In  these  two  cases  there  is  only  one  point  to  decide, 
and  that  is  as  to  who  is  entitled  to  this  office.  It  seems  to  me 
that  it  is  unnecessary  to  try  both  of  the  cases.  The  court  is 
only  desirous  to  determine  the  rights  of  these  parties  on  the  evi- 
dence that  may  be  presented  to  it.  I  think  that  from  the  plead- 
ings presented  in  these  two  cases,  the  case  of  Lfoyd  v.  Sullivan 
presents  all  the  issues  between  these  pai-ties,  and  the  issue  of  that 
will  determine  the  whole  matter."  The  statement  of  contest 
says  that  the  county  clerk,  ^disregarding  his  plain  duty,  •  •  •  • 
issued  a  certificate  of  election  to  the  said  office  to  the  said  Sulli- 
van; that  the  said  clerk,  in  sup)K)rt  of  his  s:u*d  illegal  action 
as  hereinbefore  set  out,  claims  to  have  knowledge  of  the  return 
of  a  large  number  of  votes  for  the  said  Sullivan  as  returned  from 
precinct  34,  said  county,  and  which  said  returns  were  not  included 
in  the  said  abstract  of  votes,  and  which  said  votes,  if  they  had 
been  so  returned,  would,  in  fact,  give  to  the  said  Sullivan  the 
highest  number  of  votes  for  the  said  office ;  that  in  fact  and  in 
law,  there  were  no  l^al  returns  presented  to  said  canvassers  from 

the  said  precinct  34 That  there  were  no  legal  returns, 

as  by  law  in  such  cases  provided,  ever  or  at  all  received  by  said 
eanvassers."    The  answer  denies  these  allegations. 

The  transcript  shows  that  the  appellant  at  all  times  assailed  the 
returns  of  this  precinct,  and  the  conduct  of  the  officers  thereof, 
and  pointed  out  specifically  his  objections.  The  respondent  did 
not  file  a  demurrer  to  the  statement  of  contest,  or  move  to  make 
any  part  thereof  specific  and  certain,  or  by  any  pleading  attack 
the  same.    In  Hej/fron  v.  Mahoneyy  mpray  we  considered  briefljr 
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the  nature  of  this  proceediDg,  and  held  that  it  was  proper  to 
allow  the  grounds  to  be  amended  to  conform  to  the  proof.  If 
the  court  below  had  sustained  this  objection  of  the  respondenti 
the  appellant  could  propose  amendments  in  compliance  with  the 
ruling,  and  the  same  issue  would  have  been  heard  and  deter- 
mined. But  we  think  that  the  trial  was  conducted  upon  the 
correct  theory  and  interpretation  of  the  pleadings. 

This  view  is  entertained  by  distinguished  lawyers,  whose 
opinion  upon  the  issue  involved  in  the  contest  is  entitled  to 
great  respect.  Hon.  George  Gray,  of  Delaware,  delivered  a 
speech  in  April,  1890,  in  the  Senate  of  the  United  States,  re- 
garding thi^  matter,  and  said:  ^^I  had  intended,  but  I  will  not 
detain  the  Senate  longer  by  doing  so,  to  refer  to  the  opinion  of 
the  court  of  the  State  of  Montana,  after  the  Territory  had  become 
a  State,  in  a  cause  that  was  properly  before  it  concerning  the 
election  of  the  sheriff  of  Silver  Bow  County,  in  which  the  whole 
conduct  of  that  election  at  precinct  34  was  gone  into  judicially, 

and  judicially  found   and  determined In  the  case  to 

which  I  have  just  alluded,  decided  in  February,  the  court  makes 
certain  findings.  They  are  very  interesting,  of  course  not  bind- 
ing on  the  Senate,  but  certainly  persuasive,  as  the  judgment  of  a 
court  upon  the  facts  that  were  in  contest  before  it  in  a  case 
pleaded  to  issue,  and  in  which  the  issue  involved  the  integrity 
of  these  ik)11s,''  (2  Cong.  Record,  p.  3104.)  The  fifteenth 
finding  of  fact,  supra,  is  then  quoted  by  the  honorable  senator, 
who  has  a  bias  for  the  res[K)ndent  We  have  read  carefully 
every  speech  and  document  relating  to  the  admission  of  the  sen- 
ators from  this  State,  and  cannot  find  any  expression  of  dissent 
from  this  remark  regarding  the  issue  to  be  investigated  by  the 
court  below.  When  we  reflect  that  every  observation  in  that 
high  body  of  legislators  attracts  searcliing  and  intelligent  criti- 
cism, the  unanimity  upon  this  point  is  convincing. 

The  branches  of  this  extensive  examination  may  be  treated  in 
four  divisions,  and  we  will  discuss,  in  the  first  place,  the  conduct 
of  the  officers  of  the  election  at  precinct  34,  and  the  statutes 
governing  them. 

It  appears  that  there  were  three  persons  who  served  as  judges 
of  election,  W.  A.  Pennycook,  John  Morrison,  and  William 
O'Beagan^  the  first  two  named  being  appointed  as  BepublicanBy 
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and  the  last  a  Democrat  The  statate  requires  the  number  to 
be  five,  and  that  vacancies  shall  be  filled  on  the  morning  of  the 
election  by  the  voters.  (Stats.  16th  Sess.  p.  140,  §  21 ;  Ck)mp. 
Stats,  fifth  div.  §  1011.) 

**The  said  jndges  shall  choose  two  pei^ns,  ^having  the  same 
qdalifications  with  themselves,  to  act  as  clerks  of  the  election.'' 
(Comp.  Stats,  fifth  div.  §  1012.)  A.  M.  Anderson  and  Thomas 
O'Keefe  were  evidently  selected  for  this  purpose.  Atiderson, 
the  sole  officer  of  the  election  who  testified  at  the  trial,  was 
called  by  the  respondent,  and  we  quote  from  the  record  his 
answers  to  questions.  ''  Pennycook  wanted  me  to  act  as  ^lerk-, 
and  I  refused,  but  he  said  to  stay  around  tad  he  would  do  it 
fbr  me. 

''There  was  another  derk  appointed,  too?  Tes,  sir.  Tctm 
OTCeefe. 

''Did  he  act  as  clerk?    I  don't  think  he  did. 

"Who  did  the  clerical  work?    Pennycook. 

"Did  Morrison  do  some?    Yes,  sir. 

"So  that  the  clerks  did  not  do  the  work,  t^t  wort  was  done 
by  the  judges?  Yes,  sir.  I  went  away  about  eight  minutes  to 
seven. 

"  The  polls  were  closed  then  ?  Yes,  sir.  They  closed  the 
polls  at  six  o'clock. 

*'Did  Pennycook  say  anthing  about  going  away?  No,  sir. 
1  asked  him  at  six  o'clock  if  I  could  go,  and  he  said,  yes,  you 
can  go  to  work." 

The  witness  testified  that  he  worked  the  night  before  and  the 
night  after  the  election,  and  upon  cross-examination  said: — 

"You  say  that  you  came  down  according  to  Mr.  Pennycook's 
orders,  to  act  as  derk  of  that  election?  Yes,  sir,  he  sent  for 
me. 

"As  a  matter  of  fact,  did  you  ever  write  a  line  in  that  eleo- 
tion  ?    I  never  did. 

» 

"  Who  showed  you  the  election  returns  after  the  dose  Of  the 
dection?    Pennycook. 

"Where?  He  showed  it  to  ine  when  be  came  back  from 
town. 

"When  be  osme  bade  from  Butte?    The  next  time  I  saw 
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^' Where  did  he  have  them?    He  had  the  papers  in  his  hands. 

"Did  you  certify  that  they  (the  retams)  were  correct?  Yes, 
sir. 

"How  did  you  know  that  they  were  correct,  if  you  did  not 
keep  them  yourself?    I  dou't  say  that  I  just  know. 

"  Is  it  not  a  fact  that  you  do  not  know  whether  they  were 
correct  or  not?    How  could  I  know,  when  I  did  not  keep  then. 

"  Do  you  know  when  Keefe  signed  those  returns?  I  suppose 
the  same  time  as  I  did,  the  same  day. 

"Was  his  name  down  when  you  signed?  No, he  signed  after 
me,  I  think. 

"When  did  you  see  Pennycook  after  that  (the  closing  of  the 
polls  and  going  to  work)?  I  don't  know  if  it  was  a  day  or  two 
days. 

"You  didn't  see  him  the  next  morning?  No^  sir.  I  went 
right  to  bed  when  I  came  from  my  work. 

"You  didn't  see  him  the  second  day  after  that?  I  think  I 
saw  him  that  night  at  twelve  o'clock,  when  I  was  eating  my 
supper.     I  saw  him  then. 

"What  night  was  that?  Tlie  second  or  third  night  after 
election." 

What  are  the  duties  which  the  law  devolves  upon  the  clerks 
of  an  election?  "Previous  to  votes  being  taken,  the  .... 
clerks  of  election  shall  take  and  subscribe  the  following  oath : 
I,  A  B,  do  solemnly  swear  or  affirm  that  I  will  perform  the 
duties  of  clerk  of  the  election,  according  to  law  and  the  best  of 
my  ability,  and  that  I  will  studiously  endeavor  to  prevent  fraud, 
deceit,  and  abuse  in  conducting  the  same."  (Comp.  Stats,  fifth 
div.  §  1015.)  At  the  opening  and  before  the  closing  of  the 
polls,  "one  of  the  clerks,  under  the  direction  of  the  judges^  shall 
make  proclamation  of  the  same."  (Comp.  Stats,  fifth  div. 
S  1017.) 

"The  clerks  of  the  election  shall  enter  the  name  of  the 
elector  and  number  in  the  poll-book."  (Comp.  Stats,  fifth  div. 
§  1017.) 

"Upon  the  adjournment  of  the  polls  the  clerk  shall,  in  the 
presence  of  the  judges,  compare  their  respective  poll  lists,  com- 
pute and  set  down  the  number  of  votes,  and  correct  all  mistakes 
that  may  be  discovered,  according  to  the  decision  of  the  board. 
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until  such  poll  lists  shall  be  made  in  all  respects  to  correspond.'' 
(Comp.  Stats,  fifth  div.  §  1024.)  ''The  ballots  and  the  poll 
lists  agreeing^  or  being  made  to  agree,  the  board  shall  then  pro- 
ceed to  count  and  ascertain  the  number  of  votes  cast,  and  the 
clerks  shall  set  down  in  their  poll-books  the  names  of  every 
person  voted  for,  and,  at  full  length,  the  office  for  which  such 
person  received  such  votes,  and  the  number  he  did  receive,  the 
number  being  expressed  at  full  length,  such  entry  to  be  made, 
asnearascircumstances  will  admit,  in  the  following  form:  •  •  •  • 
Certified  by  us.  Attest : 

B  1  MNj 

and  >  Clerks  of  election.  O  P  J- Judges  of  election.'* 

CDJ  Qr) 

(Comp.  Stats,  fifth  div.  §  1030.) 

''The  judges  of  election  shall  then  enclose  and  seal  one  of 
the  poll-books,  under  cover,  directed  to  the  clerk  of  the  board 
of  county  commissioners  of  the  county  in  which  such  election 
was  held,  and  the  packet  thus  sealed  shall  within  three  days 
from  the  closing  of  the  polls  be  conveyed  by  one  of  the  judges 
or  clerks  of  election,  to  be  dete^^mined  by  lot,  to  the  po^^toffice 
nearest  the  house  in  which  said  election  for  such  precinct  was 
held,  and  register  and  mail  the  same  to  the  clerk  of  the  board 
of  county  commissioners."    (Comp.  Stats,  fifth  div.  §  1031.) 

All  the  statutory  provisions  requiring  the  services  of  the 
clerks  of  the  election  at  precinct  34  were  deliberately  violated 
by  the  three  judges.  The  clerks  were  selected  with  the  under- 
standing that  they  did  not  possess  the  necessary  qualifications, 
and  that  they  should  not  perform  their  lawful  duties.  The 
poll-book,  which  is  mentioned  in  the  last  section,  was  delivered 
personally  by  Pennycook  to  the  county  clerk.  There  is  no  evi- 
dence to  prove  the  time  when  the  poll-books  and  returns  were 
prepared,  but  Anderson  did  not  affic  his  signature  until  the 
unusual  hour  of  midnight  upon  the  second  or  third  day  after 
the  election,  and  the  name  of  his  co-clerk,  Keefe,  was  not  visi- 
ble. In  the  mean  time  Pennycook  had  visited  Butte  and 
retamed,  and  it  is  needless  to  say  that  it  was  generally  known 
then  from  the  news  of  the  election  which  had  been  received  that 
the  vote  of  precinct  34  might  turn  the  scale  in  the  county  of 
Silver  Bow  and  the  State.    He  was  comj)eIled  to  make  another 
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trip  to  Butte  and  carried  the  poll-book,  wbioh  for  some  inex- 
plicable reason  had  not  been  put  in  proper  form  as  promptly  as 
the  law  demands. 

'^  As  soon  as  the  polls  of  the  election  shall  be  finally  closed, 
the  judges  shall  immediately  proceed  to  canvass  the  vote  given 
at  such  election,  and  the  canvass  shall  be  public,  and  shall  con- 
tinue until  completed/'     (Comp.  Stats,  fifth  div.  §  1027.) 

John  Wilson  testified  that  he  and  Charles  Omo  were  in  thb 
polling  place  about  7:30  o'clock,  p.  M. 

^'Did  somebody  put  him  (Omo)  out?    He  was  told  to^  oat« 

**By  whom?    By  Pennycook. 

''What  else  did  he  say  to  him?  I  don't  know -as  I  heard 
him  say  anything,  except  that  he  had  no  business  there^  he 
said. 

"What  did  Omo  say?    He  stepped  out." 

Charles  Omo  testified  : — 

"  What  else  did  you  see  him  (Pennycook)  do  while  you  w^e 
there?  He  stopped  very  shortly  when  1  stepped  in,  and  says, 
'What  can  I  do  for  you?'  I  said  isn't  there  anything  in  here 
to  drink  or  smoke?  'No,'  he  says,  'there  is  nobody  allowed  in 
here,  and  the  polls  are  closed ;  please  step  out.'  I  said  t  sup- 
posed this  was  a  public  place.  He  said,  'Kot  at  present;  please 
step  out.'  I  did  not  move,  apd  he  jumped  up  and  came  over 
to  where  I  was  and  said,  '  Please  step  out.' 

"What  did  you  do  when  they  told  you  to  go  out?  Looked 
around  and  then  stepped  over  to  the  door,  and  Pennycook  took 
me  by  the  shoulder,  and  said,  'Please  step  out,'  and  I  said, 
'All  right,'  and  walked  out,  and  he  shut  the  door  behind 
us. 

"  Who  told  yon  that  this  was  not  a  public  place?    Pennycook. 

"Did  these  gentlemen  say  anything  to  you  about  it?  Morri- 
son said  the  best  thing  you  can  do  is  to  go  out  and  attend  to 
your  business." 

Thomas  McCann  testified  that  he  voted  "the  straight  Demcy- 
oratic  ticket,  except  two  men. 

"Were  you  there  after  the  polls  closed?    I  was. 

"Did  you  go  into  the  polls  after  they  were  closed?    No,  sir, 

"Why  did  you  not?    I  could  not  get  in. 

"Did  you  try  to  get  in?    Yes,  sir. 
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"Why  ooaldn't  you  get  in?    The  judges  wouldn^t  let  me. 

*'Did  you  notice  anything  peculiar  about  tliis  place?  Noth- 
ing, only  the  door  was  locked. 

"  Did  you  try  it?    Yes,  sin 

"Do  you  know  who  was  inside?  Pennycook  and  Morrison ; 
that  was  all  I  saw. 

"  How  did  you  see  his^?  I  saw  Pennycook  open  the  door 
once  or  twice. 

"  What  did  yoo  say  to  the  persons  inside  when  you  tried  to 
get  in  and  found  the  door  locked  ?  I  told  them  that  I  thought 
anybody  could  go  in  there  that  wanted  to. 

"What  did  they  reply?    That  they  could  not 

"You  were  there  until  half  past  nine?  Yes,  sir,  about  that 
time;  I  went  to  bed  between  half  past  nine  and  ten. 

"Were  they  (Pennycook  and  Morrison)  in  there  all  that  time? 
Yes,  sir.'' 

Dennis  (yNeil  testified  that  he  was  "electioneering''  at  this 
precinct,  and  "voted  for  the  Democratic  candidates.'' 

"Yon  say  that  you- went  up  to  the  polling  place  after  the 
polls  were  closed,  and  that  the  only  reason  that  no  person  was 
allowed  in  there  was  what  Pennycook  told  you  that  they  were 
drunk?    Yes,  sir. 

"  Do  you  know  that  the  other  men  who  went  there  and  asked 
for  drink  were  drunk?    No,  sir. 

"You  don't?    I  know  that  they  was  not. 

"You  know  that  men  went  there  and  asked  for  admission 
who  were  not  drunk?    Yes,  sir." 

From  this  and  other  evidence  which  is  contained  in  a  volumi- 
nous record,  and  cannot  be  quoted  at  length,  it  is  proved  that 
O'Beagan,  one  of  the  judges  of  the  election,  did  not  discharge 
his  grave  public  task  aft;er  the  polls  were  closed.  Pennycook 
and  Morrison  conducted  privately  the  canvass,  and  excluded  all 
persons  from  a  privilege  secured  by  the  statute.  The  testimony 
does  not  prove  that  one  citizen  ever  saw  a  ballot  produced  from 
the  box  of  this  precinct,  or  heard  it  read  or  tallied.  There  was 
no  public  canvass.  The  record  does  not  disclose  any  reason  for 
the  assumption  by  Pennycook  and  Morrison  of  the  labor  and 
responsibility,  which  should  have  been  shared  by  five  judges  and 
two  clerks  of  the  election. 
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The  certificate  of  the  returns  is  irregalar. 
"Certified  by  us,  this  second  day  of  October,  A.  D.  1889. 
Attest : 

Tliomas  O'Keefe, )  Clerks  of  Yl  ^- P^"."y«>o^^>  )  Judges  of 

A    i^T    *    J  /    1      .  John  Morrison,        >    i    .  •  ^ » 

A.  N.  Anderson,  i   election.  ^^.„.       ^,„    '        l  election. 

'  )  William  O'Reagan,  J 

The  statute  fiup*a  requires  the  clerks  to  certify  and  the  judges 
to  attest  the  number  of  votes  received  by  each  person. 

Second — We  will  now  comment  upon  the  anomalous  features 
of  the  returns  of  precinct  34.  The  statute  provides  that  the 
name  of  every  elector  shall  be  pronounced  ^^with  an  audible 
voice"  by  the  judges  to  whom  his  ticket  may  be  delivered  before 
the  same  shall  be  put  in  the  box,  and  '^  the  clerk  of  the  election 
shall  enter  the  name  of  the  elector  and  number  in  the  poll-book." 
The  voters  of  the  precinct  were  numbered  consecutively  from  1 
to  174,  and  the  poll-book  shows  that  they  cast  their  ballots  in 
tlie  following  remarkable  order:  The  three  judges,  the  two 
clerks,  and  the  remainder  in  alphabetical  array,  according  to  the 
capital  letter,  from  John  A.  Anderson  to  Robert  Youngberg. 
This  is  the  list: — 


Ko. 

No. 

1. 

W.  A.  Pennycook, 

19. 

Wm.  Broes, 

2. 

Joliu  Morrison, 

20. 

John  Boucher, 

3. 

Win.  O'Reagan, 

21. 

Noble  Britton, 

4. 

Thos.  O'Keefe, 

22. 

A.  Brooks, 

5. 

A.  N.  Anderson, 

23. 

J.  J.  Brandt, 

6. 

John  A.  Anderson, 

24. 

Wm.  Bruns, 

7. 

S.  Alswortb, 

25. 

R.  Brystrom, 

8. 

Hen.  Anderson, 

26. 

B.  A.  BorjessoDy 

9. 

Axel  Anderson, 

27. 

Frank  Curry, 

10. 

H.  Abraham, 

28. 

N.  Cannavan, 

11. 

N.  E.  Album, 

29. 

F.  H.  Cirdland, 

12. 

Swan  Anderson, 

30. 

N.  Cowley, 

13. 

James  Bush, 

31. 

C.  Campbell, 

14. 

C.  Baandet, 

32. 

J.  Clark, 

15. 

Wm.  Beattie, 

33. 

Tom  Cavanaugh, 

16. 

John  Ber^sen, 

34. 

Chris  Carolin, 

17. 

Frank  Brady, 

35. 

P.  Cuisere, 

18. 

H.  Broderick, 

36. 

J.  Cosgrave, 
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No. 

No. 

37. 

C.  Caasidy, 

76. 

C.  Johnosson, 

38. 

D.  Doccioo, 

77. 

A.  Jensen, 

39. 

G.  Doocioo, 

78. 

J.  F.  Johnson, 

40. 

N.  Doherty, 

79. 

A.  Johnson, 

41. 

John  Durkin, 

80. 

Ole  Johnson, 

42. 

C.  A.  Dahlgreeo, 

81. 

Sam  Johnson, 

43. 

John  Delavan, 

82. 

Chas.  Johnson, 

44. 

Joe  Davis, 

83. 

Frank  Johnson, 

45. 

Jas.  Douglas, 

84. 

B.  Keopke, 

46. 

Martin  Deecy, 

85. 

N.  Knutson, 

47. 

Thos.  Dunn, 

86. 

J.  N.  Kelly, 

48. 

M.  Dougherty, 

87. 

S.  Kehren, 

49. 

B.  Eagleson, 

88. 

John  Kaskela, 

60. 

Jas.  English, 

89. 

Nels  Kukkola, 

51. 

O.  N.  Erickflon, 

90. 

M.  Kearney, 

62. 

L.  N.  Fish, 

91. 

M.  F.  Keefe, 

53. 

Mike  Flaherty, 

92. 

Robt  Kelly, 

64. 

Chas.  Fenton, 

93. 

EdLeary, 

65. 

T.  F.  Gibbons, 

94. 

Fred  Levett, 

66. 

Jas.  P.  Gallagher, 

95. 

Ed  Tiang, 

57. 

Tom  Grallagher, 

96. 

D.  J.  Lynch, 

68. 

Wm.  Grant, 

97. 

A .  Linden, 

59. 

A.  Gillis, 

98. 

N.  Linden, 

60. 

E.  Grenlund, 

99. 

A.  Locke, 

61. 

Wm.  Goodwin, 

100. 

Jere  Tiarkin, 

62. 

John  Gustafson, 

101. 

Jan  Linfras, 

63. 

O.  Gilhooly, 

102. 

C.  Lindgren, 

64. 

A.  Green, 

103. 

E.  Tiarson, 

65. 

Thos.  Herson, 

104. 

C.  Lindeigreen, 

66. 

Mat  Hoynes, 

105. 

C.  Laraen, 

67. 

Pat  Hannigan, 

106. 

Otto  Leyer, 

68. 

A.  Henderson, 

107. 

W  m.  Maher, 

69. 

D.  Hogan, 

108. 

Jas.  Mulligan, 

70. 

Chas.  Holstrom, 

109. 

John  Moriarity, 

71. 

T.  Hendrickson, 

110. 

J.  Moran, 

72. 

M.  F.  Hogan, 

111. 

P.  W.  Murphy, 

73. 

Wm.  Huldberg, 

112. 

J.  P.  Muq)hy, 

74. 

Ole  Hanson, 

113. 

N.  Morfin, 

75. 

Matt  Isaacson, 

114. 

B.  Mooney, 

coo 
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No. 
116. 

116. 
117. 
118. 
119. 
120. 
121. 
122. 
123. 
124. 
126. 
126. 
127. 
128. 
129. 
130. 
131. 
132. 
133. 
134. 
136. 
136. 
137. 
138. 
139. 
140. 
141. 
142. 
143. 
144. 

The  offidal  ballot  at  the  precinct  contained  die  names  of 
eightj-two  candidates  for  State,  county,  and  township  oflBcers,  to 
wit :  Member  of  Congress,  governor,  lieutenant-governor,  sec- 
retary of  State,  attorney-general,  treasurer,  auditor,  snperintend- 
»t  of  public  instruction,  derk  of  Supreme  Court,  chief  justioe, 
two  assodate  justices,  district  judge,  county  clerk,  ^eriff,  sen- 
ator, ten  representatives,  three  county  commissioners,  clerk  of 
court,  treasurer,  county  superintendent  of  schools,  surveyor. 


No. 

J«  Murey, 

146. 

Jos.  Preston, 

L.  E.  Moore^ 

146. 

J,  F.  Pogson, 

J.  R  MoDonald 

147. 

C.  F.  PetereoD, 

John  McLeod, 

148. 

John  Petterson, 

B.  McHugh, 

149. 

A.  Rod, 

John  McAvoyy 

160. 

John  Reynolds, 

J.  McFadden, 

161. 

A.  Richter, 

D.  McCarthy, 

162. 

Jas.  Ryan, 

J.  W.  McPike, 

163. 

Geo.  Rambei;^, 

Tho8.  McCazm, 

164. 

J.  Rourke, 

Chris  Nelson, 

165. 

Ole  Rosenson, 

Oscar  NeiDio^ 

166. 

Owen  Slavin, 

M.  Neylan, 

167. 

H.  amith, 

Ole  NelaoD, 

168. 

J.  Stanger, 

C.  Noegan, 

169. 

Chas.  Swansoo, 

Thos.  (yEeilly, 

160. 

Jas.  Steelfs, 

D.  O'Leary, 

161. 

L.  Subat, 

A.  Olsen, 

162. 

John  Smith, 

O.  Olsen, 

163. 

L.  Studness, 

D.  O'NeU, 

164. 

C  Stream, 

E.  M.  Olaoder, 

166. 

Wm.  Sass, 

G.  Penoell, 

166. 

R.  Thompson, 

Ed  Pauley, 

167. 

Ed  Wesner, 

John  Petersop, 

168. 

R.  Williams, 

John  Pecseuye, 

169. 

Jas.  Whalen, 

Frank  E,  Price, 

170. 

E.  Williams, 

Chas.  Pidgeon, 

171. 

J.  Waline, 

John  Pierson, 

172. 

Pat  White,  : 

R.  Pollock, 

173. 

John  West, 

A.  Pederson, 

174. 

Robt.  Youngbei^. 
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assessor,  ooroner,  public  adminietrator,  attorney,  two  justices  of 
the  peace,  and  two  constables.  The  Republican  and  Democratio 
parties  had  respectively  made  nominations  for  these  positions^ 
and'  the  constitution  was  submitted  for  approval.  Each  of  these 
allied  voters  exercised  fully  his  right  of  suffrage  according  to 
^e  returns  which  embody  the  figures. 

21  Democrats  had.  171  votes,  making  3,591  votes. 

a      "     including  coijptitui^pn  172      "  «  516    " 

1       "  «  ^  173     "  "         173    " 

14      "  "  "  170     "  «      2,380    " 

1       «  «  "  169     "  *<         169    " 

1       «  "  "  168     «  "         168    " 

1       «  «'  «  166     "  «  165    " 

Total ,. 7,162vote8* 

30  Republicans  had  3  votes,  making    60  votes* 

6        "  including  cooetitutlon  2    "  "         10    " 

I  U  U  it  1      '^  **  1      '^ 

K)  «  «  <f  4  «  «  40  « 

4  if  a  a  5  ft  i€  20  '' 

1  «  "  «.  9.  "  «  9  w 

1  '<  ^^  <f  6  ''  '^  6  '^ 


Totali : 146  votes, 

.4 , 7,162    " 

Grand  total. 7,308  votes. 

One  hundred  and  seventy-four  votera  had  42  votes  to  oast^ 
7,308  votes. 

Such  mathematical  exactness  upon  the  part  of  so  many  voters 
is  unprecedented.  When  we  remember  that  the  Australian  sys- 
tem prevailed,  and  that  a  mark  was  placed  opposite  the  name  of 
^ach  candidate,  and  that  a  large  number  of  these  persons  had 
recently  obtained  the  right  to  vote  through  declarations  of  their 
intention  to  become  citizens  of  the  United  States,  the  result  seems 
to  be  wonderful.  At  the  same,  time  the  proposition  for  the 
issuance  of  bonds  in  th  *  sum  of  twenty-five  thousand  dollars  for 
school  purposes  excited  a  slight  interest,  and  only  ninety-one 
voters  expressed  tfaeir  wishes  thereon. 

We  will  illustrate  these  views  by  a  reference  to  the  vote  of 
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the  oiher  precbcts  of  the  oonniy  of  Silver  Bow  and  tbe  State^ 
upon  the  adoption  of  the  constitution  and  the  choice  of  a  mem- 
ber of  Congress* 

Vote  of  Silver  Bow  County  in  1889  for  congressmen  and 
constitution  :^* 


No. 

1 

• 

Gonattiatton. 
for   agidost 

Total 
Conatitotion. 

r 

1.    Walkerrilla 

289 

107 

179 

286 

188 

185 

159 

78 

200 

156 

133 

244 

196 

110 

208 

209 

124 

160 

85 

90 

91 

142 

16 

14 

25 

2 

18 

8 

18 

84 

8 

6 

to 

108 

101 

407 

107 

280 

142 

126 

219 

234 

104 

241 

184 

97 

170 

69 

61 

167 

28 

77 

80 

68 

18 

21 

161 

12 

5 

19 

12 

28 

2 

6 

253 

126 

151 

871 

189 

296 

190 

181 

277 

241 

125 

260 

238 

88 

199 

162 

75 

203 

13 

88 

53 

77 

18 

15 

142 

8 

2 

18 

22 

88 

6 

7 

85 

21 

21 

24 

14 

14 

14 

17 

24 

26 

21 

22 

30 

16 

65 

12 

9 

25 

2 

18 

4 

U 

8 

5 

7 

1 
8 
2 

1 

288 

147 

172 

395 

153 

250 

204 

148 

801 

2C7 

146 

282 

263 

104 

264 

174 

S4 

228 

15 

106 

67 

88 

21 

20 

149 

S 

2 

14 

25 

40 

7 

7 

44f 

2.            "         

215 

8.    Oenterville 

289 

4.           "        

64S 

6.    Batta 

290 

6.       ««     

86S 

7.       «•     

801 

s.       ••     

204 

9.       ««     

419 

10,       "     

898 

U.       "     

287 

12.       ««     

485 

18.       "     

882 

14.       "     

907 

15.    Parrott 

878 

16.    Meademlle 

278 

17.             "          

185 

18.    Bonth  Bntte 

827 

19.    Black  T*U 

68 

20.    Centennial  Brewery 

167 

21.    Kocker 

121 

22.    BarlinirtoQ 

206 

28.    SilTerBow 

84 

24.        "        ••     Junction 

86 

26.    Mc0nne*8  Wood  Camp 

186 

27.    Q^rmAn  Onlch 

14 

28.    Norton  Gulch 

28 

29.    Feelpy. 

80.  DiTide 

81.  Melrose 

27 
80 
62 

82.    Bo»D  On Ich 

10 

88.    Glipr)er  Nine 

u 

Total 

8,666 

3,456 

3,962 

467 

4.429 

7.022 

No  poUa  were  opened  at  precinct  No.  26. 

The  following  was  the  result  in  the  State: — 

Carter,  19,922  votes;  Maginnis,  18,264  votes;  total  for 
congressman,  38,186  votes;  for  the  constitution,  24,676  votes; 
against  the  constitution,  2,274  votes;  total  upon  the  constitu* 
tion,  26,950  votes,  leaving  a  difference  of  1 1,236  votes.  Although 
the  percentage  of  non-voters  upon  the  submission  of  the  consti- 
tution, when  compared  with  the  votes  recorded  for  the  congres- 
sional candidates,  is  high  and  substantially  the  same  thranghoat 
Montana,  in  precinct  34  the  rule  does  not  operate^  and  eveiy 
elector  voted  according  to  the  face  of  the  retuma    £v»i  in 
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precincts  32  and  33  where  only  10  and  11  votes  respectively 
were  polled,  this  average  is  unchanged.  The  number  of  voters 
in  the  county  at  this  election  is  shown  by  another  table  to  have 
been  7,329. 

When  we  consnlt  the  returns  of  these  precincts  for  the  candi- 
dates for  the  ofiSces  which  we  have  mentioned,  it  will  be  seen 
that  there  is  a  great  difference  between  the  possible  and  the 
actual  vote.  The  number  of  citizens  who  failed  to  signify  their 
choice  in  some  respects  is  so  regular,  that  the  average  can  be 
applied  generally. 

Vote  of  Silver  Bow  County  in  1889  for  officers: — 


Precinct  No. 

Toters. 

Poflsible  Vote. 

Actual  Vote. 

Dilferenoe. 

1 

447 

18  827 

17,860 

467 

2 

221 

9,061 

8,242 

819 

8 

296 

12,186 

10,418 

1.718 

4 

661 

27,101 

25,115 

1,986 

6 

298 

12,218 

11.304 

914 

6 

888 

15.908 

14.883 

1,025 

7 

815 

12,915 

12,U92 

82S 

8 

207 

8487 

8.224 

263 

9 

482 

17,712 

16,597 

1,115 

10 

415 

17,015 

15,590 

1.425 

11 

244 

10,0iJ4 

9,345 

659 

12 

615 

21.115 

18  686 

2.429 

18 

894 

16,154 

15,009 

1,146 

14 

228 

9.143 

7,949 

1.194 

15 

892 

16,072 

14.879 

1.198 

16 

807 

12.587 

10,8iM) 

1.089 

17 

199 

8,159 

7,081 

1.078 

18 

841 

13,911 

12,540 

1,441 

19 

65 

2.6r>5 

2,292 

878 

20 

176 

7,216 

6.408 

808 

21 

124 

6,084 

4,580 

554 

22 

221 

9,061 

8,042 

1,019 

23 

37 

1,517 

1.885 

132 

24 

86 

1,476 

1,832 

144 

25 

No 

election 

held. 

26 

190 

7,790 

7.217 

678 

27 

15 

615 

520 

95 

28 

28 

1,148 

885 

813 

29 

27 

1.080 

936 

144 

80 

81 

1.240 

2.819 

208 

81 

63 

2.520 

1.032 

201 

82 

10 

410 

898 

17 

83 

11 

451 

483 

18 

Total 

7,829 

300,3H8 

276,386 

23,982 

Another  peculiarity  of  this  vote,  which,  however  commends 
it  to  our  favor,  is  the  triumph  which  the  supporters  of  the  con- 
stitution achieved.  It  is  the  greatest  majority  that  has  been 
reported  in  any  precinct  of  similar  numbers,  being  172  votes  for 
and  2  votes  against  it. 

While  this  question  was  not  debated  during  the  campaign  from 


a  pardsan  standpoiDt,  the  votes  thereon  were  apportioned  in  tha 
same  manner  as  if  they  bad  been  for  the  Democrats  and  against 
Ae  Bepubl  loans.  The  oounty  of  Silver  Bow  without  precinct 
34  was  Republican,  and  the  insignificant  part  of  the  ballots  thai 
was  returned  for  its  candidates  under  these  conditions  must  h% 
noted  as  strange  and  without  an  exemplar  in  Montana. 

IfUrd — We  will  review  the  testimony  proving  that  actoat 
fraud  was  perpetrated  at  precinct  34« 

Before  the  record  is  examined  it  should  be  observed  that  most 
of  the  persons,  whose  names  are  roistered  upon  the  poll-book 
of  the  precinct,  were  employed  at  the  time  of  the  election  in 
building  a  railroad  near  that  point,  and  vanished  when  the  work, 
was  finished.  It  was  thei^efore  difficult  to  produce  them  upon 
i^e  trial  as  witnesses,  and  the  number  who  testified  was  10  out 
<^f  174  votera.  The  appellant  ofiered  in  evidence  two  subpoenas 
with  their  returns  duly  verified  showing  the  names  of  the  voters 
^  precinct  34  who  could]  not  be  found,  to  establish  diligence 
Vpon  his  part  to  procure  their  attendance.  The  objection  of  the 
^pondent  to  their  introduction  upon  the  grounds  that  they  were 
^relevant  and  immaterial  was  sustained  by  the  court.  The  stat- 
Vte,  8upra,  provides  that '^  each  party  shall  be  entitled  to  sub- 
poenas, and  subpoenas  (fuces  tecum,  as  in  ordinary  cases  in  law.'' 

We  affirmied  the  ruling  of  the  court  in  Heyfron  v.  Malumey^ 
^upra,  that  these  papers  should  be  admitted  for  this  purpose. 

In  Blue  V.  Pet^,  40  Kan.  717,  tlie  court  said  :  "In  addition 
tjhere  were  subpoenas  issued  for  about  ninety  of  thpse  claimed  by 
Peter  to  be  fictitious  votei^s,  and  the  return  of  tb^  officer  shows 

they  were  not  found  in  Harper  Township The  failure 

to  find  the  residence  of  so  large  a  number  of  purpprted  voters  is 
i^iore  than  suggestive,  and  to  our  minds  a  very  strong  proof  of 
fraudulent  voting.''  The  effect  of  this  error  upon  the  rights  of 
the  parties  will  not  be  further  considered,  but  the  circumstances 
afford  a  satisfactory  explanation  of  the  failure  of  the  contestant 
to  bring  into  court  all  the  voters  of  the  precinct. 

Charles  Johnson  testified  that  he  was  a  registered  voter  of 
precinct  34,  and  that  he  did  not  vote  at  this  election.  His  name 
ifi  upon  the  poll-book  as  one  who  then  and  there  voted,  and  is 
numbered  82. 

Five  voters,  Axel  Anderson,  Charles  Lindgreen,  John  A. 
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Anderson,  A.  Green,  and  John  Petterso^  did  not  vote  upon 
the  constitution.    Axel  Anderson  testified :  — 

'^Did  you  vote  for  the  constitution  or  again^  it?  I  didn't 
vote  at  all  for  that/' 

Charles  Lindgreen,  testifying  through  an  interpreter,  an* 
swered: — 

''Did  he  vote  for  the  constitution  or  against  it?  He  did 
not." 

John  A.  Anderson  testified: — 

"Did  you  vote  for  the  constitution  or  against  it?  N<^  air,  I 
left  that  blank." 

He  also  swore  that  he  marked  the  ballots  for  A.  Green  and 
John  Petterson. 

''  Did  you  mark  the  constitution  on  either  of  them  ?  No, 
sir." 

G.Pennell  testified  :— 

''And  you  did  not  vote  at  all  for  Carter  and  Moginnis?  For 
neither." 

C.  Lindgreen  testified : — 

"Who  did  he  vote  for?  Martin  Magitmis  and  two  Repub- 
licans. 

"Did  he  vote  for  the  balance  of  the  Democrats  besides  the 
Bepublicans?    No,  sir. 

"Did  he  only  vote  for  three  |)ersons  on  the  ticket?  Only 
three." 

G.  Peunell  testified  that  he  marked  his  ballot  for  "all  of  the 
Bepublican  candidates  except  four,"  and  three  Democrats,  Toole, 
Hckford,  and  Caplice. 

Axel  Anderson  testified  that  he  "voted  the  Republican  ticket," 
excepting  a  Democrat,  who  "  was  one  of  the  last  ones  on  the 
ticket."  John  A.  Anderson,  A.  Green,  and  Jolia  Petterson 
voted  "for  the  straight  Republican  ticket." 

The  time  when  the  witnesses  deposited  their  ballots  is  gener- 
ally given  in  their  testimony  and  can  be  stated  as  follows: 
Michael  F.  Hogan,  eight  o'clock ;  John  Morrison,  quarter  past 
eight  o'clock;  C.  Lindgreen,  ten  o'clock;  D.  O'Neil,  half  past 
ten  o'clock;  Axel  Anderson,  one  or  two  o'clock;  G.  Pennell, 
three  to  four  o'clock;  and  John  A.  Anderson,  A.  Green,  and 
John  Petterson  voted  together,  but  the  hour  is  not  revealed. 
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Axel  Anderson  testified  that  he  left  his  ticket  mlh  Fmof* 
oook,  who  held  it  in  his  hand^  as  he  went  oat^  and  also  said :— - 

'^  Do  yon  undertake  to  say  that  that  ticket  was  marked  or 
stamped  by  Pennycook  after  you  handed  it  to  him^  or  before? 
After. 

"Are  you  sure  of  that?    Yes,  sir,*' 

C.  Lindgreeu  testified: — : 

"After  he  had  marked  his  ballot,  what  did  he  do  with  it? 
He  gave  it  to  Pennycook. 

"What  did  Pennycook  do  with  it?  He  put  a  mark  on  it 
and  put  it  in  the  ballot-box. 

"What  kind  of  a  mark  did  he  put  on  it?  He  had  something 
like  that  (the  official  stamp)." 

Charles  Omo,  the  witness  above  named,  further  testified  that 
he  and  Charles  Wilson  went  into  the  voting  place  after  the  polls 
were  closed  and  saw  Pennycook  and  Morrison  there. 

"What  were  they  doing  when  you  went  in?  This  Penny- 
cook was  doing  some  kind  of  stamping  work  there. 

"  What  with  ?     With  a  stamp. 

"Was  it  anything  like  that  (the  official  stamp)  on  the  table? 
Tes,  sir,  something  similar. 

"What  was  he  stamping?    Ballots. 

"What  kind  of  looking  papers  were  they,  for  size  and  color, 
etc?  About  six  or  eight  inches  in  width,  and  twenty  or  twenty- 
four  in  length. 

"What  else  did  you  see  him  do  while  you  were  there. 
(Then  follows  the  answer  which  is  given  ante,  p.  696.) 

"When  he  jumped  up  did  you  see  anything  else?  The  only 
thing  that  I  noticed  was  a  bunch  of  papers  that  he  had  been 
sitting  on. 

"What  were  the  papers?  I  could  not  say;  I  took  them  to 
be  ballots;  they  fell  on  the  floor  as  he  jumped  up  off  the 
chair." 

On  cross-examination,  this  witness  answered: — 

"How  many  times  did  thb  gentleman  stamp  these  papers? 
Once  only. 

"Positive?    Tes,  sir." 

John  Wilson,  the  above-named  witness,  corroborated  the  testi- 
mony of  Omo,  and,  in  reply  to  Questions  by  the  court,  said : — 
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''How  many  did  he  stamp?  He  most  have  stamped  prob- 
ably two. 

''Id  how  long  a  time?    Just  a  short  bit,  probably  a  minute. 

"  Was  that  all  he  stamped  while  you  were  in  there?  That 
was  all  I  noticed. 

"Were  you  in  there  longer  than  the  time  he  occupied  in 
stamping  two  papers?    I  don't  think  I  was. 

"Did  he  have  anything  else  there  except  papers?  He  might 
have  had  a  pencil. 

"Did  you  see  any  books  or  check  lists  there?  No,  sir;  I 
didn't  take  notice  to  it. 

"Did  you  see  what  impress  this  stamp  left  on  the  paper? 
No,  sir. 

"  Where  was  Omo  at  this  time?    He  was  in  there." 

The  foregoing  testimony  was  not  contradicted  by  any  person^ 
and  no  effort  was  made  by  the  respondent  to  impeach  one  of  the 
witnesses.  Pennycook  and  Morrison,  who  must  possess  the  best 
evidence  upon  all  the  issues  concerning  the  vote  of  precinct  34^ 
were  not  put  upon  the  stand.  Through  the  remarks  of  couusel 
in  the  az^ument  we  learn  that  Pennycook,  during  the  trial,  was 
in  Scotland  and  Morrison  was  in  Colorado.  This  case,  in  some 
of  its  phases,  has  invaded  the  Senate  chamber,  and  been  expanded 
to  national  proportions,  and  tlie  materiality  of  their  testimony 
can  be  readily  understood.  But  the  subpoena  of  the  appellant 
oould  not  command  Pennycook  and  Morrison  to  appear  before 
the  court  and  tell  the  truth. 

When,  therefore,  the  evidence  which  was  produced  is  weighed, 
these  facts  are  established :  Some  person  voted  in  the  name  of 
Charles  Johnson  during  his  absence.  All  the  electors  of  the 
precinct  did  not  vote  for  or  against  the  constitution.  Pennell 
did  not  vote  for  either  candidate  for  Congress.  Lindgreen 
marked  only  three  out  of  eighty-two  candidates  upon  the  ballot. 
Three  voters  cast "  the  straight  Republican  ticket."  Axel  Ander-. 
son  marked  all  the  Republican  candidates  except  one,  probably 
a  constable,  and  Pennell  voted  for  three  Democrats  and  thirty- 
seven  Republicans.  Pennycook  marked  ill^ally  some  ballots 
after  their  delivery  to  him  to  be  deposited  in  the  box.  The 
▼otere  did  not  march  to  the  polls  in  alphabetical  array,  and  the 
poll-book  does  not  disclose  the  number  or  order  of  those  who 
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voted.  Pennycook  and  Morrison  stemped  ballots  after  the  pdlls 
were  closed,  and  Pennyoook  had  a  package  under  him  when 
Wilson  and  Omo  were  present  end  required  to  leave  the  pofling 
place.  The  returns  of  precinct  34  acre  iraudalent,  mid  do  not 
state  truly  the  vote  which  each  candidate  for  office  ledeived  «t 
die  last'  election.  And  voters  who  had  m  irighit  io  be.  ptesf^t 
when  the  votes  were  counted,  were  ejected  ftom  the  polling  plaee 
by  the  jndges  when  they  were  stamping  ballots  aAer  the  doaing 
of  the  polls. 

JPburth — We  will  apply  to  the  facts  the  principles  of  the  laW^ 
which  are  laid  down  by  the  authorities. 

The  extraordinary  length  of  tliis  opinion  Testmina  ds  fiDm 
ooUecting  the  cases  which  throw  light  upon  this  subject,  and  iv«  1 

shall  rely  upon  the  doctrines  which  are  stated  in  the  tezt-boc^ 
It  is  admitted  by  all  that  the  statntes  regulating  elections  are 
designed  to  protect  the  precious  right  of  suffrage  by  seenriiig  an 
impartial  count  of  the  ballots,  and  the  choice  of  the  peo|rie  tot 
public  trusts.  The  duties  of  the  clerks  of  ah  eleefeion  «re  as 
essential  and  as  distinctly  defined  as  those  of  the  judges,  so  tint 
they  can  be  checks  ufMu  each  other,  and  vindicate  the  parity  of 
the  ballot-box.  While  many  of  the  statutory  requirements  are 
directory,  and  the  form  is  always  enbordinate  to  the  sohstatfios^ 
they  are  nevertheless  considered  by  the  legislative  department 
safeguards  of  the  voter  in  the  exercise  of  this  privUege  of  citi*' 
aenship.  They  have  been  violated  with  impunity  by  the  offioen 
of  precinct  34,  with  the  purpose  of  defratiag  the  will  of  the 
people.  Waiving  the  point  that  the  Tetutas  are  wnt  proiMl^ly 
certified,  what  legal  weight  attaches  to  them? 

Mr.  Paine  says,  in  his  work  on  Elections:  ^'Poil-bdoks  dhilj 
certified  and  returned  are  prinia  fciok  evidence  of  tibe  tratli  <^ 
their  contents ;  but  the  presumption  so  raised  may  be  rebntted^ 
by  proof  that  they  are  fraudulent  and  fictitious  to  such  an^sctort 
as  to  render  them  wholly  unreliable."  ^§  692.)  Mr.  Meehem 
trrites  in  his  treatise  on  Public  Officers:  ^'It  is  preenmed  thnt 
the  officers  of  election  have  dune  their  daty,«dd  that  the  tietonia 
made  by  them  are  a  full  and  fair  statement  of  the  true  leanM^ 
and  this  presumption  is  to  be  givai  eflfect  until  tfa^  are  shown 
to  be  unreliable.''  (§  227.)  Mr.  McCraiy,  in  his  treatise  on 
SSections,  says :  '^  The  return  must  stand  tinlil  audi  fints  are 
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proTen  as  to  clearly  show  that  it  is  not  trae.  When  sbown  td 
be  fraudulent  or  false,  it  must  fall  to  the  ground/'  (§  536.) 
^'If  an  officer  of  the  election  is  detected  in  a  wilful  and  delibeN 
kte  fraud  upon  the  ballot-box,  the  better  opinion  is  that  this  will 
destroy  the  integrity  of  his  official  acts,  even  though  the  fraud 
discovered  is  not,  of  itself,  sufficient  to  affect  the  result.  The 
reason  of  the  rule  is,  that  an  officer  who  betrays  his  trust  in  one 
instance  is  shown  to  be  capable  of  the  infamy  of  defrauding  the 

electors,  and  his  certificate  is  therefore  good  for  nothing 

We  repeat,  therefore,  the  opinion  expressed  in  a  former  chapter, 
that  a  wilful  and  deliberate  fraud  on  the  part  of  such  an  officer^ 
being  clearly  proven,  should  destroy  all  confidence  in  his  official 
Acts,  irrespective  of  the  question  whether  the  fraud  discovered  is 
of  itself  sufficient  to  change  the  result.'^    (§  539.) 

The  nature  of  the  proof  to  establish  fraud  is  accurately  defined 
in  Wheat  v.  RagadcJe,  27  Ind.  206,  and  Mr.  Justice  Elliott  for 
the  court  says :  "  Direct  and  positive  proof  of  the  alleged  fraud 
would  in  such  a  case  be  more  satisfactory  to  the  court  or  jury 
trying  the  case.  Such  frauds,  however,  are  seldom  committed 
in  the  presence  of  those  who  are  not  participants  in  them,  and 
If  only  direct  and  positive  evidence  were  admissible,  few,  if  any, 
of  them  would  be  brought  to  light.  We  are  not  aware  of  any 
reason  why  frauds  upon  the  ballot-box,  and  thereby  upon  candi- 
dates for  the  offices  to  be  fiHed,  may  not  as  well  l)e  established 
by  circumstantial  evidence  as  frauds  of  any  other  character.'' 
In  the  American  and  English  Encyclopaedia  of  Law  the  rule  id 
Mated  as  follows :  *^  While  fraud  is  not  to  be  presumed,  it  is 
^ually  true  in  election  as  in  other  cases,  that  it  is  usually 
proved  by  circumstantial  evidence.  It  would  be  very  difficulty 
and  generally  impossible,  to  prove  an  agreement  between  the 
parties  who  committed  the  fraud ;  and  if  no  circumstantial  evi- 
dence was  recognized  as  sufficient,  the  frauds  would  generally 
go  unrebuked.''    (Vol.  6,  p.  354.) 

In  LitUefidd  v.  Oreen,  Brightly's  Leading  Cases  on  Elections, 
494,  the  court  observes :  '^  The  names  of  the  first  668  voters,  as 
appears  from  the  poll-books,  a[){)ear  to  have  been  roistered  and 

TOted  in  alphabetical  and  numerical  order One  of  them  (the 

officers  who  conducted  the  election)  swears  that  he  cannot  account 
for  the  names  appearing  in  alphabetical  order  on  the  poll-booka 

Yoi.  IX.— 39. 
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from  A  to  Z  and  Z  to  A,  but  thinks  that  men  voted  in  that 
order,  a  thing  impossible  and  ]nci*edible.''  When,  where,  and 
by  whom  were  the  poll-books  and  retnrns  of  precinct  34  made? 
The  transcript  may  be  searched  in  vain  for  any  answer  to  these 
important  inquiries.  No  witness  ever  saw  the  name  of  one  voter 
recorded  in  the  ])oll-book. 

In  Knox  County  v.  Dams,  63  111.  417,  the  court  views,  as  a 
circumstance  tending  to  prove  fraud  on  the  part  of  the  officers 
of  an  election,  tlieir  conduct,  and  says:  ^' Again,  the  moderator 
of  the  election  has  absented  himself,  or  absconded  since  the  pro- 
ceeding was  instituted,  so  that  his  evidence  could  not  be  had.'' 
In  MtiaseU  v.  McDoweUf  83  Cal.  70,  which  was  an  election  con-* 
test  affecting  the  office  of  sheriff,  the  Supreme  Ck>urt  of  California 
referred  to  similar  conduct,  and  Mr.  Chief  Justice  Beatty  said; 
^Officers  of  election  are  like  all  other  persons,  presumed  to 
know  the  law,  and  their  deliberate  omission  to  follow  directions 
designed  to  prevent  frauduleut  voting,  certainly  calls  for  explana^ 
tion.  It  casts  suspicion  upon  their  int^rity,  and  is  sufficient 
prima  facie  to  make  out  a  case  of  fraud.  No  doubt  such  omis- 
sion is  susceptible  of  explanation,  and  we  are  very  willing  to 
believe  that  the  officers  of  these  precincts  erred  through  igno* 
ranee  of  the  law,  and  were  not  actually  guilty  of  fraudulent 
intent.  But,  as  the  case  is  presented,  we  cannot  indulge  that 
presumption.  The  officers  were  not  called  as  witnesses,  as  they 
should  have  been,  to  prove  that  they  acted  as  they  did  through 
ignorance,  and  not  with  fraudulent  purpose;  and,  in  the  absence 
of  any  rebutting  proof  on  this  point,  we  feel  constrained  to 
hold  that  the  contestant  made  out  a  case  of  malconduct  on  the 

p^rt  of  the  election  boards Here  no  proof  in  rebuttal 

was  offered,  and  the  evidence  for  contestant  stands  absolutely 
uncontradicted.''  These  authorities  are  directly  in  point,  and 
we  iiold  tliat  the  commission  of  fraud  at  the  election  in  precinct 
34  has  been  shown  by  both  direct  and  circumstantial  evidence. 

What  is  the  remedy?  If  poasible,  the  poll  should  be  purged, 
and  the  legal  vote  should  not  be  suppressed  by  reason  of  the 
malconduct  of  the  officers  of  the  election.  The  absence  of  the 
citizens  of  the  precinct  is  an  obstacle  which  cannot  be  overcome. 
How  can  the  legitimate  ballots  be  ascertained?  If  we  reject 
the  returns,  we  can  reasonably  presume  that  the  vote  of  precinct 
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34  upon  the  constitution  was  in  the  same  ratio  as  the  remainder 
of  the  county  of  Silver  Bow.  A  calculation  upou  this  basis 
demonstrates  that  this  vote  should  have  been  112,  and  that 
Peonycook  and  Morrison  may  have  tampered  with  62  ballots. 
The  constitution  was  not  endangered,  and  there  was  no  urgent 
demand  for  the  counting  of  the  whole  vote  of  precinct  34  upon 
the  question,  but,  in  the  preparation  of  the  overwhelming 
majorities  for  certain  candidates  upon  the  ballots  from  governor 
to  constable,  policy  probably  dictated  that  there  should  be  no 
exception.  There  should  also  have  been  a  difierence  between 
the  possible  and  actual  vote  of  this  pre<nnct  of  584  votes  or 
thereabouts,  but,  contrary  to  the  rule  which  prevailed  in  every 
polling  place  of  the  county,  none  is  returned.  This  is  not  the 
mode  of  settling  the  contest,  and  we  must  seek  relief  elsewhere. 
Upon  whom  rests  the  burden  of  proof  under  these  circumstances? 
Paine  writes,  in  his  work  on  Elections :  ''  Wiien  a  poll-book 
is  80  impeached,  the  burden  of  proving  legal  votes  by  other 
proof  is  thrown  upon  the  party  claiming  them."  (§  592.) 
*'When  the  proceedings  are  so  tarnished  by  fraudulent,  negli- 
gent, or  improper  conduct  on  the  part  of  the  officers,  that  the 
result  of  the  election  is  rendei*ed  unreliable,  the  entire  returns 
will  be  rejected,  and  the  parties  left  to  make  such  proof  as  they 
may  of  the  votes  legally  cast  for  them.''  (§  596.)  In  Phelps 
y.  Schroder,  26  Ohio  8t.  558,  the  court  held :  *'  Where  a  poll* 
book  is  impeached  for  fraud,  and  rejected  as  prima  fcune  evi- 
dence, it  does  not  follow  that  the  legal  voters  who  had  voted  at 
the  election  will  be  disfranchised,  or  that  the  candidates  will  be 
deprived  of  the  legal  votes  they  actually  received  at  the  election 

in  the  township When  the  poll-book  was  rejected,  the 

way  was  opened  for  either  party  by  testimony  other  than  the 
poll-book,  and  in  addition  to  it,  to  have  proved  the  number  of 

l^al  votes  be  received  in  the  township Of  course,  the 

burden  of  proof  would  have  been  on  the  party  claiming  the 
I^al  votes.''  The  Ia3t  sentence  of  section  639,  mipray  McCrary 
on  Elections,  is  the  following:  ''The  party  taking  anything  by 
an  election  conducted  by  such  an  officer  must  prove  his  vote 
by  evidence  other  than  the  return."  In  American  and  English 
Enqrclopfledia  of  Law,  page  353,  it  is  written :  ''  Fraud  destroys 
the  value  of  returns  as  evidence.    The  fraud  does  not  invalidate 
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the  legal  votes  oast,  bat,  bj  destroying  the  presamption  of  the 
correctness  of  the  returns,  it  makes  it  necessaty  that  any  per- 
son who  claims  any  benefit  from  the  votes  shall  prove  tlicm ; 
and  where  no  proof  is  offered,  and  the  frauds  are  of  su<^b  a 
character  that  the  correct  vote  cannot  be  determined,  the  return 
of  the  precinct  will  be  rejected."  The  findings  of  tlie  court 
show  that  the  majority  for  Lloyd  in  the  remaining  precincts  of 
the  county  of  Silver  Bow  was  127.  Under  the  authorities  Sul- 
livan would  be  compelled  to  prove  that  he  received,  at  least,  150 
of  the  174  votes  in  precinct  34  (assuming  that  the  last  number 
represents  the  l^al  voters),  in  order  to  obtain  any  majority. 
No  evidence  of  this  description  was  offered  by  the  respondent. 

Some  of  the  citations  refer  to  the  legal  necessity  for  rejecting 
the  vote  of  a  precinct  under  the  facts  a])i>earing  in  the  tecoitl, 
and  all  the  authorities  lead  to  this  conclusion.  In  American 
and  English  Encyclopaedia  of  Law,  page  334,  we  read :  "  But 
if  the  irr^ularities  are  so  great  that  the  election  is  not  conducted 
in  accordance  with  law,  either  in  form  or  substance,  where  they 
are  matters  of  substance,  and  render  the  result  uncertain,  and 
where  they  are  fraudulent,  and  the  result  is  rendered  uucertnin 
thereby,  the  returns  should  be  set  aside,  and  the  persons  required 
to  prove  the  legal  votes  cast  for  them.  Where  the  incompetency, 
inefficiency,  and  reckless  disregard  of  the  essential  requirements 
of  the  law  prevail  to  such  au  extent  that  the  acts  of  the  officers 
must  be  deemed  unreliable,  this  will,  of  necessity,  have  the 
same  effect  as  fraudulent  action,  and  be  ground  for  rejecting  the 
returns."  Says  Mr.  McCrary,  in  his  work  on  Elections :  **  White 
a  mere  irregularity  which  does  not  affect  the  result  will  not 
vitiate  the  return,  yet  where  the  provisions  of  the  election  law 
have  been  entirely  disregarded  by  the  officers,  and  their  conduct 
has  been  such  as  to  render  their  returns  utterly  unworthy  of 
credit,  the  returns  must  be  rejected.  In  such  a  case  the  returns 
prove  nothing."    (§  476,  3d  ed.) 

We  therefore  conclude  that  the  findings  of  the  court  below, 
r^rding  the  legal  effect  of  the  election  held  upon  the  first  day 
of  October,  1889,  at  precinct  34,  are  contrary  to  the  evideiioe 
and  should  be  set  aside.  The  returns  thereof  do  not  show  tli<4 
true  result  of  the  votes  which  were  cast  for  the  candidates, 
including  the  contestants  for  the  office  of  sheriff.    The  offioeii 
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did  Dot  canvass,  oonnt,  and  make  said  returns.  The  election 
was  conducted  in  violation  of  the  laws  regulating  the  same,  and 
the  opportunity  was  afforded  for  the  perpetration  of  crimes 
against  the  suffrages  of  the  people.  Ballots  were  illegally 
marked  afler  they  had  been  delivered  to  the  judges  to  be  put 
in  the  box.  The  official  stamp  was  unlawfully  placed  upon 
ballots  by  one  of  the  judges  ailer  the  polls  were  closed.  Fraud 
was  committed  by  the  officers  of  the  election  to  such  an  extent 
that  the  actual  vote  of  the  precinct  cannot  be  ascertained,  and 
the  returns  are  valueless  as  evidence  and  must  be  rejected. 

When  these  findings  are  discarded,  the  official  vote  of  the 
board  of  canvassers  of  the  county  remains  unaltered,  and  Lloyd 
should  have  been  declared  the  person  who  was  duly  elected  to 
said  office. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reversed  with  costs,  and  that  the  case  be  remanded  to  the  court 
below,  with  instructions  to  enter  a  judgment  that  John  E.  Lloyd 
was  duly  elected  sheriff  of  the  county  of  Silver  Bow  aforesaid, 
for  the  term  beginning  with  the  date  of  the  admission  of  the 
State  of  Montana  into  the  Union,  and  ending  on  the  first 
Monday  in  January,  1893,  and  make  the  necessary  orders  to 
carry  into  effect  this  judgment. 

Habwood^  J.^  and  De  Wirr,  J.^  conoar« 
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ACCESSOBT. 
See  iMDicnaiTT,  L 

ACCOUNTING. 
See  PABimcBSHip,  1,  %3,L 

ACKNOWLEDGMENT. 

See  ^OTABT  PCBLIO,  1,  3i 

ACTION. 

6e«  Shebiff,  2 ;  Corpobattovb,  i. 

The  prewntatloii  of  a  clain  to  the  board  of  county  oommiwlonen  is  a  eonditlon 
precedent  to  the  commencement  of  an  action  against  the  county  for  its  recoyery. 
^Fowder  Bvotr  CaUle  Company  ?.  Commi$nontr$  qf  Ouster  Oaun^,  U6» 

■ 

ADMISSIONS  IN  PLEADING. 
See  COMTXTAKOKS  OF  BxaiiTX,  U 

AFFIDAYIT. 
See  P&acTics,  L 

ALIEN. 

1.  On  the  trial  of  an  action  between  two  claimants  of  a  mining  claim  upon  the  landi 
of  the  United  States,  a  motion  for  a  nonsuit  was  made  by  the  defendant  upon 
the  ground  that  the  plaintiff  deraigned  title  through  one  M.,  an  alien.  Tlie 
defendant's  amiwer  alleged  the  dtizenship  of  M.,  which  was  admitted  by  plaintiiL 
Held,  that  the  defendant  was  lx)und  by  his  answer,  and  the  nonsuit  was  properly 
denied.  —  Wuif  ▼.  Manuel,  279. 

2.  The  defendant  at  the  time  of  his  purchase  of  the  mining  claim  in  oontrorersy, 
and  at  the  time  of  his  application  to  the  United  States  for  a  patent,  was  an  alien, 
but  was  made  a  citizen  on  the  day  of  the  trial.  Beld,  that  under  the  law  only 
citizens  of  the  United  States,  and  those  who  haye  declared  their  intentions  to 
become  such,  can  apply  to  purchase  the  mineral  lands  of  the  goyernment,  and 
that  aa  such  lands  are  not  open  to  exploration,  occupation,  or  purdhaee  by 
aliens,  the  defendant's  act  of  naturalization  could  not  retroaot  to  his  puxchaM  or 
possessory  right  to  a  mining  claim  upon  the  public  domain.— id. 
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amendments. 

Bee  P&Acnox,  2;  JuDomim,  8. 

L  The  refaial  of  the  ooart  below  to  allow  the  mnswer  to  be  ameiided  Is  order  to 
Admit  proof  of  oonstmotiTe  fraud  oannot  be  held  error,  where  it  doee  not  appear 
from  the  transcript  that  any  ameodmcntB  were  erer  prepared  or  sobmittod  to 
the  court,  or  that  good  cauee  was  shown  therefor. — Biekle  t.  Irvine,  25L 

«L  It  ie  not  error  for  the  court  to  allow  an  amendment  to  a  pleading  ufter  the  evi- 
dence ia  in,  in  order  that  the  allegations  may  correspond  with  the  proofii  addnoad, 
where  such  amendment  doee  not  change  tlie  nature  of  the  action  or  mislfMid  tba 
adTerse  party  to  hia  prejudioei  —  WilUMon  t.  Camp,  88. 

ANNUAL  BEPORT. 
Bee  OoxroKmoxB,  1,  S. 

AN8WBB. 
Bee  EnoTMKiiT,  S;  Pukaddio,  S,  8, 7, 8,  ft, 

APPEAL. 
Bee  Jumai'8  Ooubt,  1 ;  ELacnom,  7. 

1.  Beld,  that  on  an  appeal  this  court  is  not  precluded  from  examining  the  original 
answer  and  the  sustaining  of  tiie  demurrer  thereto,  ibr  the  purpose  of  ascertaiB- 
ing  whether  the  court  below  in  such  decision,  together  with  his  subsequent 
leversal  of  his  ruling  in  the  same  case,  did  not  deprive  the  defendant  of  a  sub- 
stantial right,  and  exclude  him  from  his  day  in  oourt— i^eteeS  ▼.  Meyendafff, 
854. 

8.  Under  section  896  of  the  Gode  of  Civil  Procedure,  providing  that  <*  all  appeals 
from  Justices'  Courts  shall  be  tried  anew  in  the  District  Court  on  the  papers 
filed  in  the  Justice's  Court,"  a  Judgment  by  default  will  be  a£Brmed,  on  appeal, 
where  no  motion  was  made  in  the  Justice's  Court  to  set  aside  the  defitult,  or 
other  appropriate  relief  sought;  the  coropbdut  being  sufficient  for  the  court  in 
which  it  was  originally  filed.—  Gage  v.  Maryatt.  266. 

8.  An  order  denying  a  motion  for  a  new  trial  will  not  be  considered  on  appeal 
when  the  statement  has  not  been  certified  to  by  the  trial  Judge  as  having  besn 
allowed.  —  Sie^fen  r.  Jf(ffer\»,  66. 

4.  An  order  denying  a  motion  for  a  new  trial  is  an  appealable  order,  and  will  not  be 
considered  on  appeal  where  the  notice  fails  to  designate  such  order  as  the  sub- 
ject of  review.  ->Jd. 

6.  The  Territory  has  the  right  of  appeal  from  an  order  sustaining  the  plea  of  a 
former  conviction,  where  there  is  no  dispute  as  to  the  facts  which  are  oifered  in 
support  of  the  plea.  —  7brrt<ory  v.  Stochr,  6. 

6.  An  objection  on  appeal  that  the  verdict  ia  contrary  to  the  law  and  the  evidence 
will  not  be  considered  where  the  record  contains  none  of  the  evidence  and  the 
indictment  is  technically  perfect.  —  ^^m'lory  t.  Pendry,  67. 

APPEALABLE  ORDERS. 

Bee  Afpkal,  4 ;  Pboobxdings  Bcfpuexehtabt  to  Ezvourxoir,  1. 

1.  An  order  which  modifies,  and  thereby  partially  dissolves  an  injunction,  is  appeal- 
able, and  may  be  reviewed  upon  the  papers  used  on  the  hearing  in  the  ooort 
below  properly  certified,  and  no  lull  of  exceptions  is  neoessary. — Blue  Bvd 
M' fling  Cwnpany  v.  Murray ^  468. 

5.  An  order  denying  a  motion  to  set  aside  an  order  for  an  examination  of  a  Judg- 
ment debtor  upon  proceedings  supplemeutaiy  to  execution  ia  an  appealahla 
order. — Barber  v.  Briacoe,  841. 
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APPROPRIATIONS. 
8ee  GommruTioNAL  Law,  1 ;  HANDAinm,  L 

ASSIGNMENT. 

Where  ptrtnen  made  an  amignment  for  the  benefit  of  creditors,  and  afterwardB 
exeoQted  a  note  in  the  firm  name,  which  act  was  followed  by  a  formal  dissolution, 
held,  that  the  assignment  suspended  but  did  not  diiisolYe  the  copartnership,  and 
the  firm  was  linble  upon  the  note.  —  WiUiston  r.  Vamp,  88. 

ASSUMPSIT. 

Where  the  plaintiflb  sne  for  work  and  labor  done  in  drilling  a  well  for  defendants 
at  their  request,  the  complaint  containing  a  quafUum  meruit  coant,  it  is  error 
for  the  court  to  grant  a  motion  for  a  nonsuit,  upon  the  ground  that  **  if  there 
was  any  contract  between  these  parties  it  was  to  sink  a  well  containing  other 
than  8iir£aoe  water."— Xtttretty.  Wilcox,  97. 

ATTACHMENTS. 
See  PLXADiNa,  456. 

!•  Under  section  200  of  the  Code  of  Civil  Procedure,  which  prorides,  in  substance, 
that  the  defendant  may  "at  any  time  before  the  time  for  answering  eipiret 
apply  on  motion  to  the  court  that  the  attachment  be  diasolved,  on  the  ground 
that  the  writ  was  improperly  issued,"  the  motion  mu8t  be  made  within  the 
time  in  which  the  defendant  shall  appear  and  answer  the  summons.  —  WaUaoe 
T.  Zetois,  899. 

9.  Where  a  motion  to  discharge  an  attachment  is  oTerruIed,  without  prejudice  to 
the  renewal  of  the  motion,  upon  a  change  of  venue  being  granted,  and  the  venue 
if  subsequently  changed,  the  time  in  which  such  motion  may  be  made  is  not 
thereby  enlarged.  —  Id, 

8.  In  the  ease  at  bar,  before  the  expiration  of  the  time  to  answer  the  defendants 
moTed  to  discharge  the  attachment,  whicli  motion  was  denied  without  prejudice 
to  a  renewal  of  the  motion  on  a  change  of  venue.  A  change  of  venue  being 
granted,  the  defendants,  after  the  expiration  of  the  time  to  answer,  again  moved 
to  discharge  the  attachment,  using  the  same  papers  that  had  been  filed  on  the 
former  motion.  Beld,  that  a  motion,  being  an  application  for  an  order,  is  not 
made  by  the  filing  of  an  application  in  writing  alone,  but  by  the  moving  of  the 
oourt  to  grant  the  order,  and  the  defendants'  second  motion  was  too  late.  —  Id, 

4.  Chapter  6,  title  7  of  the  Code  of  Civil  Procedure  provides  in  subHtance  that  range 
stock  may  be  attached  between  the  first  day  of  November  and  the  next  succeed- 
ing fifteenth  day  of  May,  by  the  filing  of  a  copy  of  the  process  with  the  recorder 
of  the  county.  The  filing  in  the  case  at  bar  was  made  with  the  proper  officer 
upon  the  fourteenth  day  of  May,  at  10:30  p.  x.  Held,  that  i>ection  911,  fifth 
division  of  the  Compiled  Statu  ten,  providing  that  county  offices  shall  be  kept 
open  during  the  business  hours  of  each  day,  does  not  prohibit  the  transaction  of 
olAoial  business  at  other  times,  and  the  service  of  the  process  wss  valid.  —  ifor- 
mon  V.  Oomstoek  Borne  and  Cattle  Company,  243. 

ATTORNEY  IN  PACT. 
Bee  Plbadiko,  2;  Estuppzl,  L 

ATTORNEY  AT  LAW. 

Bee  Sheriff,  8. 

An  attorney  at  law  representing  the  mortgagees  at  a  sheriif's  sale  has  no  Implied 
power  to  authorize  the  sheriff  to  accept  credit  bids.  (LmnxLLy  J,,  dissenting.) 
^Maddax  v.  Bader,  126b 
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AtJDITOB. 
See  IQimAms,  1,  8;  Cohbtatutiowai  Law,  ^ 

BILLS  OF  EXCEPTION. 
Bee  Iiuuiicnoy,  1;  AppkatabIjI  Obi>sb8,  L 

BONDS. 
See  OmciAL  Bonds,  1,  2 ;  Bpioino  PxBFOBicAmn;  L 

BURDEN  OF  PROOF. 
See  FsAoncB,  8;  Eiaanoim,  11. 

BRIEFS. 

1.  The  failare  of  attorneyi  to  file  briefv  on  an  appeal  fh>m  a  eoiiTfotioii  of  mnrdor 
in  the  flnt  degree,  criticised  and  disapproyed.  —  Territofy  t.  RoberU,  12. 

3.  When  no  brief  is  filed  by  appellant  calling  attention  to  any  error  in  the  jodg- 
ment  roll,  the  oonrt  will  presume  that  there  is  none.— iSteif^en  t.  J^erU,  66, 

OANYASSING  BOARD. 
Bee  CoMSTiTirnoirAL  Law,  IL 

CATEAT  EMFTOB. 
See  WABBijmr,  8. 

OERTIFICATE  OF  ELECTION. 
Bee  Elkoixo^s,  8;  CoKBTXTunoKaL  Law,  lU 

CERTIORARI. 
Bee  ConsTiTunoxaL  Lav,  8« 

CHALLENGE. 
See  OsaiiD  Jubt,  1 ;  Pbactici,  CBncnraL,  7. 

CHARACTEa 
Bee  Cbixznal  Law,  12. 

CHATTEL  MORTOAGB. 

Bee  Sbebifp,  1,  2,  8,  4. 

A  fkilnre  to  comply  with  the  provision  of  section  1638,  fifth  diTieion,  Compiled  Bta^ 
ntes,  which  requires  a  chattel  mortgage  to  be  accompanied  with  an  afiidayit  of  the 
parties  thereto  tliat  such  mortgage  is  made  in  good  faith  to  secure  the  amount 
named  therein,  and  without  any  design  to  hinder  or  delay  the  creditors  of  the 
mortgagor,  renders  such  mortgage  void  as  to  a  subsequent  mortgagee,  with 
actual  knowledge  that  the  debt  attempted  to  be  secured  by  the  prior  mortgage 
was  a  hfifM  fide  obligation,  as  such  statute  is  in  derogation  of  the  oommon  law 
and  must  be  strictly  oonstrued. — MiXbwm  Manvfajcturing  Company  ▼.  Joknsan, 
687. 

CLAIM  AND  DEUTERY, 
See  Daiia&aB,  8. 
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CLAIMS  AGAINST  THE  STATE. 
Bee  Masdamub,  3 ;  Stats  Comtbaots,  U 

COMMON  CARRIERS. 
See  Bailboadb,  1>  2,  3;  Davaobs,  U 

COMMUNIS  ERROR  FAOIT  jn& 
See  Mazhis,  2,  3. 

COMMUNITY  PROPERTT. 

A  widow  who  bae  taken  by  yirtue  of  the  will  more  thao  one  half  of  the  whole  estate 
cannot  claim  any  part  of  the  other  half  on  the  groond  that  the  whole  OBtate  was 
oommnnity  property,  nnder  section  651  of  the  Probate  Practice  Act,  providing 
that  npon  the  death  of  the  hnsband  one  half' of  the  oommunity  property  goes 
to  the  snrriying  wife,  and  the  other  half  is  eubjeot  to  the  testamentary  disposi* 
lion  of  the  hnsband. — Ohadurick  y.  TcUemt  854. 

CONCLUSION  OP  LAW. 
See  PLBASiNa,  8. 

CONFLICT  IN  TESTIMONY. 
See  Daxaoxs,  2. 

CONSTITUTIONAL  LAW. 

See  MA2n>Airn8, 1 ;  Railboads,  1 ;  ELScnom,  7. 

1.  SecMon  4,  article  yii.  of  the  Constitution,  provides  that  until  otherwise  pro- 
vided by  law,  certain  State  ofElcers  enumerated,  *<  shall  quarterly,  as  dne,  dur- 
ing their  continuance  in  office,  receive  for  their  services  compensation,  which 
is  fixed  as  follows:  ....  Secretary  of  State,  three   thousand  dollars  per 

annum The  compeusation  enumerated  shall  be  in  full  for  all  services 

by  said  officers  respectively  rendered  in  any  official  capacity  or  employment 
whatever  during  their  respective  terms  of  office,  and  the  salary  of  no  official 
shall  be  increased  during  his  term  of  office.  No  officer  named  in  this  section 
shall  receive,  for  the  performance  of  any  official  duty,  any  fee  for  his  own 
nse "  Section  SI,  article  v.,  provides  that:  *' Except  as  otherwise  pro- 
vided in  this  oonstitution,  no  law  shall  extend  the  term  of  any  public  officer,  or 

increase  or  diminish  his  salary  or  emolument  after  his  election "    Section 

34,  article  v.,  provides  that:  *'No  money  shall  be  paid  out  of  the  treasury 
except  upon  appropriations  made  by  law,  and  on  warrant  drawn  by  the  proper 
officer  in  pursuance  thereof,  except  interest  on  the  public  debt."  Section  1, 
article  vii.,  provides  that  the  State  auditor  and  State  treasurer  "  shall  perform 
such  duties  as  are  prescribed  in  this  constitution,  and  by  the  laws  of  the  State." 
The  State  treasurer  refused  to  pay  a  warrant  drawn  on  him  by  the  State  auditor 
in  favor  of  the  relator  for  his  quarterly  salary  as  secretary  of  State,  upon  the 
ground  that  no  appropriation  had  been  made  by  law  for  the  payment  of  any 
warrant  issued  to  State  officers  for  their  services.  Held,  that  the  State  treasurer 
was  required  to  pay  such  warrant,  as  the  provision  of  the  oonstitution  that  cer- 
tain enumerated  officers  shall  receive  the  compensations  specified  therein  is  an 
appropriation  made  by  law,  and  no  legislative  act  is  necessary. — State  ezreL 
BotwlU  V.  Hickman,  370. 
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9.  Section  46S,  third  diTiRion,  Compiled  Statntee,  creating  a  lien  npon  the  real 
estate  and  mining  claims  of  any  person  for  th«i  payment  of  any  judgment  for 
fine  or  costs,  which  may  be  imposed  npon  him  for  a  criminal  offense,  such  lien 
to  take  effect  from  the  time  of  his  arrest,  is  not  nnoonstitiitionalt  and  does  not 
encumber  his  property  without  due  process  of  Ukw.—Sihur  Bow  dntttty  t. 
Sti^mbaugh,  81. 

8.  Section  876,  first  di\iBion,  Compiled  Statutes,  provides  for  the  inspection, 
examination,  and  surrey  of  lode  mining  claims,  npon  an  order  of  the  Diiitriet 
Court  made  npon  the  petition  of  any  party  haying  any  rigbt  to  or  interest  in 
such  mining  claim,  where  such  examination  or  snrvey  is  necessary  to  protect 
such  right  cr  interest,  npon  notice  to  the  adverse  party  in  possesBion  of  such 
claim.  Held,  that  the  authority  bestowed  by  this  statute  does  not  empower  the 
District  Court  to  grant  an  order  that  may  be  made  unjust  or  oppressive,  nor 
does  it  deprive  the  adverse  party  of  his  property  without  due  process  of  law, 
and  is  tlierefore  not  unconstitutional,  though  it  does  not  require  the  interest  of 
the  petitioner  to  be  defined,  and  permits  such  examination  before  the  com- 
mencement of  any  action  by  the  parties  and  without  bond,  as  such  proceeding 
is  the  proper  mode  of  securing  the  best  evidence  of  which  the  case  in  its  nature 
is  susceptible,  and  though  it  does  not  provide  for  an  appeal  from  such  order,  as 
the  proceedings  may  be  reviewed  by  the  writ  of  ceitiorari, — St.  Louu  MUHng 
and  Mining  (J&mpany  v.  Moninna  Cowpany^  288. 

4.  Compiled  Statutes  of  Montana,  diviuion  8,  section  287.  subdivision  11,  providing 
that  a  juror,  who  has  formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  is  competent,  if  it  appear  tliat  such  opinion  is  founded 
n[K)n  reading  newspaper  statements,  and  the  juror  feels  able,  notwithstanding 
such  opinion,  to  render  an  impartial  verdict,  is  not  repugnant  to  the  Constitu- 
tion of  the  United  States,  conferring  the  right  of  trial  by  an  impartial  jury. — 
Terriiory  v.  Bvyiton,  32. 

5.  Section  160,  division  4,  Compiled  Statutes,  prohibiting  the  sale  of  liquors  to 
Indians,  is  an  act  within  the  police  power  of  (he  territorial  govemmeni,  and  is 
not  inconsistent  with  the  clause  of  the  Constitution  granting  to  Congress  tiie 
power  to  regulate  commerce  with  the  Indian  tribes,  nor  with  the  laws  of  the 
United  States  framed  thereunder.  ^  T^.n-ilnry  v.  GuyoU,  46. 

8.  A  sale  of  whiskey  in  Montana  outside  of  an  Indian  reservation  to  an  Indian, 
belonging  to  a  tribe  living  npon  a  reservation  in  charge  of  an  Indian  agent,  is 
not  commerce  '*  with  the  Indian  tribes"  within  the  meaning  of  the  Constitution 
of  the  United  States,  article  i.,  section  8,  sulMlivi«ion  8. — I(L 

7.  Under  the  legislative  power  of  Territories  extended  by  section  1851,  Revised 
Statutes  of  the  United  States,  there  is  no  limitation  upon  the  antliority  of  a 
Territory  to  pass  laws  for  the  regulation  and  restriction  of  "the  sale  of  articlei 

deemed  injurious  to  the  health  or  morals  of  the  community." — JtL 

8.  Section  8,  article  iii.  of  the  Constitution,  provides  as  follows:  ".  •  .  •  Ail 
criminal  actions  in  the  District  Court,  except  those  on  appeal,  shall  be  prose- 
cuted by  information,  after  examination  and  commitment  by  a  magistrate,  or 
after  leave  granted  by  the  court,  or  shall  be  prosecuted  by  indictment  without 
such  examination  or  commitment,  or  without  such  leave  of  the  court.'*  BM, 
that  this  clause  of  the  Constitution  did  not  execute  itself,  and  before  it  oooM 
be  carried  into  effect,  the  exercise,  jnrifldiction,  and  limitations  of  the  proced- 
ure, and  the  rights  and  pleadings  of  the  State  and  accused,  must  be  defined  by 
the  legislative  department —  i^/ate  v.  Ah  Jim,  167. 

$.  Section  8.  article  iii.  of  the  Constitution,  provides  as  follows:  *'..«.  A  grand 
jury  shall  consist  of  seven  persons,  of  whom  five  must  concur  to  find  an  indict- 
ment." Heldt  that  this  clanxe  of  the  Constitution  executes  itself,  and  in  the 
absence  of  further  legislation,  all  offenses  of  the  grade  of  felonies,  or  having 
their  origin  in  the  District  Court,  muMt  be  inquired  into  under  the  proviaioni 
Of  the  Criminal  Practice  Act  relative  to  indictments. ->  Id 
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10.  Thai  the  lubetantial  rights  of  fhe  tccnsed  would  not  be  prejudiced  by  the  inb- 
miiaioD  of  hiB  ease  to  the  grand  Jary  created  by  (be  OonstitutioD,  and  that  the 
abore  teotion  of  the  Oonstitntion  was  not  ex  pout  facto, — Jet 

U.  The  act  of  Congress,  approved  February  2, 1889,  enabling  the  people  of  Montana 
and  other  Territories  to  form  and  adopt  State  goTcrnments,  provides  in  section  8 
that:  ".  ...  At  the  elections  provided  for  in  this  section  the qoalifled  voters 
of  said  proposed  States  shall  vote  directly  for  or  against  the  proposed  constitu- 
tion  The  retams  of  said  elections  shall  be  made  to  the  secretary  of  each 

of  said  Territories,  who,  with  the  governor  and  chief  Jastioe  thereof,  or  any  two 
of  them,  shall  canvass  the  same  .  .  .  ."  Section  9  provides :  *'....  and  until 
said  State  officers  are  elected  and  qualified  under  the  provisions  of  each  constitu- 
tion, and  the  States,  respectively,  are  admitted  into  the  Union,  the  territorial 
ofllcers  shall  continue  to  discharge  the  duties  of  their  respective  offices  in  each 
of  said  Territories."  Section  24  provides:  "That  the  constitutional  conven- 
tions may,  by  ordinance,  provide  for  the  election  of  officers  for  full  State  govern- 
ments, including  members  of  the  leginUtares  ....  and  all  laws  in  force  made 
by  said  Territories,  at  the  time  of  their  admission  into  the  Union,  shall  be  in 
force  in  said  States,  except  as  modified,  or  changed  by  this  act  or  by  the  consti- 
tutions of  the  States,  respectively."  Section  25  provides:  '*That  all  acts  or 
parts  of  acts  in  conflict  with  the  provisions  of  this  act,  whether  passed  by  the 
legislatures  of  said  Territories  or  by  Congress,  are  hereby  repealed."  Section 
xz.,  "Schedule,"  section  1,  of  the  State  constitution,  provides  that:  "All  laws 
enacted  by  the  legislative  assembly  of  the  Territory  of  Montana,  and  in  force 
at  the  time  the  State  shall  be  admitted  into  the  Union,  and  not  inconsistent  with 
this  constitution  or  the  constitution  or  laws  of  the  United  States  of  America, 
shall  be  and  remain  in  full  force  as  the  laws  of  the  State  until  altered  or  repealed, 
or  until  they  expire  by  their  own  limitation."  The  fifth  paragraph  of  ordinance 
n.,  referred  to  in  section  17  of  tiie  "Scliednle,"  and  adopted  with  the  constitu- 
tion, requires  tiiat  the  returns  of  said  elections  for  the  adoption  or  rejection  of 
the  constitution  "shall  be  made  to  the  secretary  of  the  Territory,  who,  with  the 
governor  and  the  chief  Justice  of  the  Territory,  or  any  two  of  them,  shall  consti- 
tute a  board  of  canvasHers,  who  sliall  meet  ....  and  canvass  the  votes  so  cast, 
and  declare  the  result."  The  eighth  paragraph  of  the  same  ordinance  provides 
that  the  votes  for  all  State  officers,  members  of  the  legislative  sssembly,  and  dis- 
trict Judges,  shall  be  returned  and  canvaHsed  "in  the  same  manner  and  by  the 
same  board  as  is  the  vote  upon  the  constitution."  A  statute  of  the  Territory, 
existing  prior  to  the  enabling  act  and  prior  to  the  adoption  of  the  oonstitntion, 
provided  that  the  canvass  of  the  votes  cast  for  members  of  the  legislative  assembly 
should  be  made  by  the  boards  of  county  commissioners  of  the  respective  counties 
in  the  Territory,  and  certificates  of  election  issued  by  the  clerk  of  the  board  of 
oounty  commissioners.  Held,  that  tliis  statute  was  in  conflict  with  the  said  act 
of  Congress  and  the  constitution  of  the  Sute  and  did  not  remain  in  force  after 
the  adoption  thereof,  ffeld^  alxo,  that  the  board  of  canvassers  provided  for  in 
the  fifth  paragraph  of  ordinance  II.  was  the  legally  constituted  csiUvassing 
board  to  canvass  the  votes  for  members  of  the  legislative  assembly  and  to 
declare  the  result.  Beld,  aiao,  that  a  certificate  of  election  issued  by  said  board 
of  canvassers  was  prima  facie  evidence  of  relator's  membership  in  the  Honse  of 
Bepcesentatives  of  this  State^— Atote  ez  rd,  Utampson  ▼.  KBvney,  228. 

CONTINUANOa 
Bee  CuMnvAL  Ijkw,  12. 

CONTRACTS  OF  STATB. 
flee  Sun  Co]itbacxb»  1* 
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CONTRAOTB. 
Bee  PuBuo  Pouor.  1 ;  Spboifio  PsKPonuina,  1« 

L  Omtneli  mtde  bj  pabUo  oflSoen,  as  comuaiwioiien  of  a  oonntj,  obtun  ▼afidltj 
only  by  foroe  of  (be  law  anthorizing  their  making,  and  penous  oontneting  with 
niidi  offloen  are  charged  with  knowledge  of  their  lawful  power  and  the  extent  of 
their  authority. — LebeherY.  CommiMtionfn  of  Custer  County,  SIS. 

1  Beotlom  966, 968. 969, 960,  and  962.  fifth  divigioo  of  Uie  Ikrieed  Btatntee,  provide 
in  aabetanoe,  that  erery  poor  person  unable  to  earn  a  livelihood  in  oonaeqnence 
of  bodily  inflrmitiee,  idiocy,  lunacy,  or  other  eanro,  shall  reoeive  relief  from  the 
ooonty,  where  there  are  no  relatives  ilnaueially  able  to  maintain  such  pauper ; 
ttat  the  oounty  commiasioners  shall  annually  invite  proposals  and  let  contracts 
Ibr  the  care,  support,  and  maintenance  of  the  sick.  poor,  and  infirm,  and  that 
■uoh  persons  shall  oease  to  be  a  charge  upon  the  eonnty  when  reported  by  the 
eoonty  physician  to  be  physically  able  to  support  and  maintain  themselTBS.  ▲ 
contract  was  let  by  the  appellant  for  the  care  of  the  " poor"  at  a  certain  priee 
per  oapiia,  and  for  the  care  of  the  "  sick  and  infirm  **  at  another  price  p^r  enpUtL, 
Held,  that  the  contract  was  void,  tlie  only  contract  anthoriaed  by  the  bw  being 
one  for  the  care  of  such  persons  as  were  poor  and  therewith  sick  and  infirm. — Id, 

t.  A  contract  for  the  sale  of  cattle  stipulated  a  fixed  sum  to  be  paid  to  the  por- 
ohaser  upon  a  failure  of  the  owners  to  deliver  the  entire  number  of  cattle  called 
I  for  therein,  but  did  not  require  the  purchaser  to  accept  at  any  one  time  a  less 

j  number.    The  owners  delivered  a  less  number,  which  was  accepted  by  the  pur- 

chaser. Hfldt  that  the  sum  stipulated  in  the  contract  was  an  agreement  for 
liquidated  damages,  bat  by  the  acceptance  of  a  pert  performance,  waa  changed 
into  an  agreement  in  the  nature  of  a  penalty,  under  which  only  such  damages 
oould  be  recovered  as  resulted  from  a  partial  breach  of  the  contract. —  Wibaux 
T.  GruuM  Iao9  Stock  Company,  16i. 

CONYETANOBB  OF  REALTY. 
Bee  EsTOPPSu  1.  X 

1.  In  an  action  to  have  a  deed  declared  a  mortgage  the  answer  BpedflrallT  denied 
all  of  the  material  allegations  of  the  complaint,  and  alleged  an  agreement  that 
an  indebtedness  of  the  plain  tifis,  and  anotlier  and  future  indebtedness  to  be 
oontracted  by  them,  should  become  an  additional  claim  againflt  the  interest  of 
the  plaintiA  in  the  premises  conveyed  by  such  di«d,  unl(«s  the  terms  and  condi- 
tions of  a  certain  bond,  executed  by  the  defendants  to  the  plaintilfa  for  a  recon- 
veyance of  the  property,  was  complied  with.  Plaintiffs  moved  for  judgment  on 
the  pleadings  upon  the  ground  that  the  agreement  set  forth  in  the  answer  was  a 
confession  that  the  transaction  constituted  a  mortgage.  Held,  that  the  motion 
was  properly  denied,  the  question  as  to  whether,  in  the  intent  of  tlie  parties,  the 
transaction  was  a  mortgage  or  a  sale,  being  one  to  be  decided  by  the  evidence.-^ 
Kleinschmidt  v.  Kleiwehmidt,  477. 

%  A  conveyance  of  realty  for  a  consideration  which  is  the  full  value  of  the  prop- 
erty, where  the  vendees  executed  to  the  vendors  a  bond  to  reconvey  such  prop- 
arty,  the  papers  showing  an  absolute  conveyance,  is,  in  the  absence  of  evidence 
tending  to  show  that  a  mortgage  was  intended,  an  absolute  sale,  with  an  {ndi»- 
pendent  privilege  to  repurchase  upon  a  compliance  with  the  terms  of  the  bond. 
^Id. 

CORPORATIONS. 

Bee  CoimiACTa,  1. 

1.  Beetlon  460,  chapter  xxv.,  fifth  diviaion  of  the  Compiled  Btatates,  making  Uie 
trustees  of  a  oorporation,  organized  under  the  provision  of  said  chapter.  Jointly 
and  severally  liable  upon  a  fisilnre  to  file  an  annaal  report  for  all  debts  of  the 
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Mmpany  then  existing,  and  for  all  that  ahall  be  oontraoted  before  tnoh  report 
shall  be  made,  thongh  apenal  statute  and  requiring  a  strict  eonstruotion,  cannot 
be  so  oonMtraed  as  to  excuse  such  trustees  from  liability  for  debts  oontraoted 
prior  to  a  default.  —  Oant  r.  SuMzer,  408. 

9.  In  an  action  against  the  trustees  of  a  corporation  to  charge  them  with  indiTidual 
liability  for  fdlure  to  file  an  annual  report,  it  was  alleged  in  defense  that  before 
the  time  for  filing  such  report  the  corporation  was  insol?ent  and  had  entirely 
abandoned  its  business ;  that  all  its  property  belonged  to  one  of  its  trustees, 
having  been  delivered  to  him  in  satiBfaction  of  an  indebtedne'ss ;  and  that  for  a 
period  of  two  montha  no  officer  or  trustee  had  exercised  any  corporate  act  or 
fonction,  and  that  there  was  no  intention  to  resume  the  bmiiness  of  said  corpo- 
ration. Held,  that  the  acts  set  forth  did  not  dissolve  the  corporation  and  consti- 
tuted no  defense  to  the  action.  ~  Id. 

8.  The  laws  of  this  State  relating  to  corporations  contemplate  that  the  corporate 
existence  of  a  corporation  organised  thereunder  shaU  continue  until  disincorpo^ 
rated  by  order  of  the  court,  or  dissolved  by  limitation,  or  until  its  fhmchise  be 
forfeited  for  cause  through  Judicial  proceedings,  and  such  corporations  are  not 
dissolved  by  abandonment  or  non-user  of  their  franchises.  —  Id, 

4.  The  fitilure  of  a  foreign  corporation  to  file  a  copy  of  its  charter,  or  certificate  of 
Incorporation,  with  the  secretary  of  the  Territory,  and  in  the  recorder's  oflioe 
of  the  county  wherein  it  intends  to  transact  business,  as  required  by  section  442, 
fifth  division.  Compiled  Statutes,  does  not  deprive  it  of  the  right  to  sue  in  the 
courts  of  this  TbiTitory,  where  the  cause  of  action  is  not  based  upon  any  act  or 
contract  of  the  corporation  in  the  conduct  of  its  business. —Poioder  Biver  C<UU$ 
Company  t.  Ouster  Cowtty,  145. 

COUNTER-CLAIM. 
Bee  PLBAnnro,  2 ;  Judombziib,  L 

COUNTIES. 
Bee  CoKTBACiB,  1,  2;  Aonov,  1. 

COUNTY  ATTORNEY. 
Bee  NoTABT  Fxmuo,  8. 

CRIMINAL  LAW. 
Bee  BmymoB,  Cbixisal  ;  Pbactxox,  Cbiminal  ;  iHDicmiBirr,  1 ;  Obams  Jubt,  1,  9. 

1,  Under  an  indictment  for  robbery,  it  U  error  for  the  court  to  chai^  the  Jury, 
that  "  the  possession  of  goods  recently  stolen,  or  of  which  a  person  was  recently 
robbed,  is  a  circumstance  to  be  considered  by  the  Jury  in  determining  ss  to  the 
guilt  or  innocence  of  the  defendant  The  possession,  when  unexplained,  or  not 
satisfactorily  accounted  for,  by  a  defendant,  tends  strongly  to  establish  the 

guilt  of  a  defendant  found  in  possession  of  goods "as  the  question 

whether  the  possession  tended  strongly  or  lightly  to  show  guilt  was  a  matter  for 
the  Jury  to  pass  upon. — Stale  ▼.  SuiUvan,  174. 

%  Where  the  defendant  testified  that  he  bought  the  goods  described  in  the  indict- 
ment,  the  Jury  may  legally  discard  the  evidence  without  the  introduction  of  proof 
in  rebuttal  of  his  alleged  purchase  of  the  property. — Id, 

8.  In  an  indictment  for  rape  it  is  not  necessary  to  allege  that  the  female  injured  is 
not  the  wife  of  the  defendant,  as  such  negative  matter  is  not  an  Ingredient  or 
constituent  of  the  ofSanse,  bat  is  in  the  nature  of  matter  of  defense.— iStote  t. 
WHtUane,  179. 

You  IX. --40. 
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4.  Where  tb«  alatnto  does  not  make  tbe  eofii«  purtof  tiie  poniflhineiit  for  tl  e  erime 
of  which  a  defaudaknl  ia  oouricted,  he  oaDiiot  be  impruoned  for  the  Doo-paynuriit 
of  oo0to  in  ca«6S  originallj  proteciited  in  the  DlAtrict  Court,  hot  a  jnd^meut  for 
■uch  co«ta  may  be  euforoed  an  in  oivil  actiona.  —  State  ▼.  SuUitan,  4SX). 

f.  The  defeodaot  in  the  caae  at  bar  pleaded  a  former  acqnittal  uf  the  name  ofleone 
tm  the  groand  of  a  Tarianoe  l>etween  the  pnxjf  and  the  indictment,  in  tliat  the 
penon  injured  waa  described  in  the  indictment  as  Jdlm  Mojs,  aud  the  pmi>f 
showed  hia  true  name  to  be  John  Mase.  Beld,  that  as  the  Hnrnamea  werb  not 
alike  in  sound  ^or  in  spelling,  and  the  offense  was  not  described  witli  snffident 
certain^  in  other  respects  to  identify  the  act,  the  rariauce  was  material,  and  tbo 
former  aoquittal  was  therefore  not  a  defense  to  the  sec<»nd  proMecntion.  — Jd, 

6»  The  word  "  papers/'  in  section  854,  third  diTinion  of  the  Compiled  Statutes,  pro- 
viding that  "a  new  trial  shall  be  granted  when  the  juiy  has  recetTed  anj  evl- 
denoe,  papers,  or  documents,  not  authorized  by  the  court,'*  refers  to  noch  writtea 
instruments  as  might  be  competent  testimony  when  insi^ected  by  the  court  and 
found  to  be  competent  under  the  rules  of  evidence,  aud  does  not  include  new»> 
papers;  and  the  reception  by  the  jury  of  newnpai^ers  containing  comments  on 
the  case  does  not  In  itself  vitiate  Um  verdict.  —  Statu  v.  Jaekstm,  508. 

7.  Under  snbdiviidon  2  of  section  364,  tliird  division.  Compiled  Btatutes,  providing 
that  "a  new  trial  shall  be  granted  when  the  jury  has  been  separated  without 
leave  of  the  court,  or  have  been  guilty  of  any  mlKCondnct  tending  to  prevent  a 
fair  and  due  consideration  of  the  case,"  the  reception  by  the  jury  of  newspapers 
containing  comments  on  the  trial  advene  to  the  defendant  is  mi^ondnct,  tend- 
ing to  show  injury  to  the  defendant;  but  while  pn judice  is  presumed  tlie  pre- 
sumption is  not  absolute,  and  may  be  removed  by  the  8iite,  and  for  this  purpose 
the  testimony  of  the  jurors  as  to  facts  but  not  as  to  impressions  may  be  mied. 
-Id, 

8.  The  presumption  of  injury  to  the  defendant  by  the  reading  of  a  newspaper  con- 
taining comments  adverse  to  the  defendant  by  one  of  the  jury  on  the  second 
and  third  days  of  a  six  days'  trial,  is  suf&cieutly  removed  by  tlie  fact  tliat  the 
act  was  severely  criticised  by  the  judge  in  the  presence  of  the  jury,  and  the 
bailiff  ordered  to  cnl  fi'om  newspapers  thereafter  coming  into  the  po^sesnion  of 
the  jury  all  references  to  tlie  trinl,  aud  it  is  no  ground  for  a  new  trial  that  three 
days  after  the  discharge  of  the  jury  a  newsi}a[)er,  of  a  date  snl>H<-qneut  to  the 
order  of  tlie  court,  containing  comments  on  tlie  trial,  was  found  in  the  jnry- 
room,  where  there  is  aljHolutely  no  proof  that  a  juiyman  ever  read  it.  —  /d. 

9.  Under  an  indictment  for  defacing  a  notice  of  a  p.'tition  for  the  laying  out  of  a 
county  road,  it  is  not  necessary  for  the  Territory  to  prove  on  the  trial  that  the 
petition  had  been  presented  to  the  county  cnmniissioners,  or  that  it  was  accom- 
panied with  affidavits  relative  to  the  time  and  pUoe  of  porting  the  notice.  {Gaaa 
of  Teiritory  v.  Mackey^  8  Mont.  168,  distingpUMlK  d.)  —  TenHtmry  v.  Lannon,  1. 

|0.  Under  the  statute  which  declares  the  theft  of  certain  animals,  whatever  their 
value,  to  be  grand  larceny,  it  is  unnecessary  to  allcf^  or  prove  any  particular 
value  for  the  stolen  animal,  and  that  it  had  some  value  may  be  inferred  by  the 
jury  fh>m  the  facts  and  circumntauces  in  the  case,  in  the  absence  of  direct  teati- 
mony.  —  Territnry  v.  Pendry.  67. 

U.  The  plea  of  a  former  con  vie  >  ion  will  not  be  pustained  nnder  an  indictment  for 
an  assault  with  a  deadly  weapon,  with  intent  to  inflict  upon  the  per^^on  of  anotlier 
bodily  harm,  upon  the  proof  of  the  conviction  of  the  defendant  in  a  Justice's  Court 
nnder  the  charge  of  exhibiting  a  deadly  weapon  in  the  presence  of  one  or  more 
persons  in  a  rude,  angry,  or  threatening  manner,  not  in  necessary  self-defense. 
The  two  prosecutions  being  based  upon  the  same  act  of  the  defendant.  —  Ihri' 
tity  V.  Stocker,  6. 

13.  There  is  no  abuse  of  discretion  In  refusing  a  motion  for  a  oontlnuaooe  upon 
the  groand  of  absent  witnesses,  whose  fceatimony  was  reqoixed  for  the  paxpoma 


of  proving  that  in  1S44  tbe  defendant  was  afflicted  with  diseaae  which  8om«timo8 
priHlnced  mental  trouble ;  that  from  1861  to  1864  he  was  in  the  military  tervioe 
of  the  Uuited  States,  and  was  wounded;  and  that  in  1868  and  1864  his  reputation 
for  p«-ace  and  quietness  in  the  community  in  which  he  then  liTed  was  good.  — 
7\nTU>ry  v.  BoherU,  12. 
13.  Where  the  examination  of  a  Juror  for  cause  establishes  ihe  facts,  that  he  knew 
not.iing  of  the  case,  except  having  read  newspaper  accounts  at  the  time ;  that  he. 
had  formed  and  may  haye  expressed  an  opinion ;  that  he  had  no  bias  or  prejndiee 
in  the  case ;  tliat  he  could  discard  that  opinion ;  that  he  could  decide  the  case 
fairly  and  impartially  upon  the  law  and  the  evidence  adduced  upon  the  trial, 
be  id  competent  under  the  provisions  of  subdirision  11,  section  287,  division  8, 
Compiled  Statutes  of  Montana.  —  Ten-iiory  v.  Bryson,  82. 

CRIJIINAL  COSTS. 
See  Constitutional  Law,  2;  Cbdiimaii  Law,  4. 

DAMAGES. 

1.  In  an  action  for  damages  for  injuries  to  tlie  person,  where  the  evidence  showed 
that  tbe  plaintiff  was  fifty-four  years  old  at  the  time  of  the  accident;  that  tbe 
large  bone  of  his  leg  was  broken  and  run  through  the  skin ;  that  the  ankle  joint 
wati  broken  and  the  small  bone  shattered  ao  that  an  immediate  amputation  of 
tbe  foot  was  necessary ;  that  it  was  over  a  year  before  the  leg  healed  up,  small 
pi»c<  s  of  bone  coming  out  at  different  times;  that  he  had  been  unable  to  walk 
without  crutches;  that  an  artificial  foot  cauued  him  pain;  that  be  was  under 
medica]  treatment  for  two  mouths,  which  cost  him  $800 ;  that  his  wound  was 
very  painful  until  it  healed  and  at  times  afterwards ;  that  he  was  deprived 
almost  entirely  of  attending  to  his  business,  which  would  be  more  profitable  if 
be  could  attend  to  it;  that  at  times  he  was  obliged  to  employ  other  help ;  that 
his  general  health  was  as  good  after  as  before  the  accident,  but  he  was  not  as 
strong  and  could  not  take  exercise;  that  his  partner  considered  him  of  no 
account  since  the  accident,  but  before  he  was  able-bodied  and  did  considerable 
work  about  their  store ;  that  outside  of  manual  labor  he  was  as  good  a  man  as 
before ;  that  they  were  in  the  hardware  business.  Beldt  that  in  the  absence  of 
proof  as  to  the  value  of  plaintiff's  business,  a  verdict  of  $20,760  was  excessive, 
and  a  new  trial  would  be  granted  unless  plaintiff  would  remit  all  bat  $10,760 
with  interest.  —  Kennon  v.  Gilmer,  103. 

2.  In  an  action  for  damages  sustained  to  i^  stock  of  goods,  plaintifls'  witnessea 
placed  the  damages  at  from  fifteen  thousand  to  twenty-two  thousand  five  hun- 
dred dollars.  An  expert  called  by  the  defendant  placed  them  at  from  fifteea 
hundred  to  three  thousand  dollars,  and  the  defendant,  who  had  casually  looked 
thrf>ugh  the  store  for  five  minutes,  placed  them  at  twenty-five  dollars.  The 
verdict  was  for  one  hundred  dollars.  The  court  below,  on  plaintiffs'  motion, 
granted  a  new  trial,  on  the  ground  that  there  was  no  evidenoe  to  sustain  the 
verdict.  Heldt  that  the  granting  of  a  new  trial,  where  there  is  a  oonfiiot  in  the 
testimony,  is  in  the  discretion  of  the  trial  judge,  and  will  not  be  disturbed 
where  there  is  such  conflict  and  there  is  no  abuse  of  discretion,  bat  that  the 
oouflict  must  be  substantial  and  not  shadowy ;  and  where  the  alleged  oosfliot 
is  utterly  unsubstantial  and  trivial  it  must  be  considered  that  there  was  none, 
and  the  granting  of  a  new  trial  was  not  an  abuse  of  discretion  on  the  part  of  the 
judge,  although  he  was  the  successor  of  the  judge  who  tried  the  case.  (Oaae 
of  Chauvin  v.  ValiUmt  7  Mont.  584.) — Landitman  v.  Thompaon,  182. 

'8.  In  an  action  of  claim  and  delivery,  where  the  demand  for  damages  was  for 
onlawCally  detaining  the  property,  a  judgment  for  the  amonnt  expended  in 
replacing  the  goods  was  improper,  bat  oould  be  recovered  ander  proper  plead- 
ings.—I>tf(ro  V.  Kennedy,  lOL 
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DAMNUM  AB8QUB  INJUBIA. 
Bee  MAinfH,  1. 

DEED. 

t.  The  ooniidention  japon  the  face  of  the  deed  If  not  eonola«i?e.— Jfin^  ▼.  F90i9, 

201. 
S.  It  is  DO  objection  to  «  deed  from  %  probate  Judge  that  the  grantor  deaeribed 

himaelf  in  the  deed  aa  **N.  Hilger,  Probate  Jndge  of  Lewis  and  Clarke  County, 

Montana  Territory,"  and  executed  it,  "N.  Hilger,  Probate  Judge.'* —/d. 
t.  A  deaeription  of  lots  in  a  town  site,  which  has  been  officiaUj  platted  and  sur- 

Teyed  by  the  lot  and  block  number,  is  a  sufficient  deaeription  of  the  toeiif  in 

DEFAULT. 

1.  On  a  motion  to  open  a  default  and  set  aside  a  Judgment,  It  appeared  that  defend^ 
ant  was  liTing  at  a  remote  place,  fifty  miles  ttom  the  county  seat,  with  his 
family  temporarily  sheltered  in  a  tent;  that  he  mide  a  Journey  of  thirty-two 
miles  to  place  the  matter  of  bis  defense  in  the  hands  of  one  B.,  his  bnainesi 
associate,  who  immediately,  and  eight  days  before  the  defendant's  time  for 
answering  expired,  employed  counsel,  who  prepared  an  answer  containing  an 
absolute  defense  on  the  merits ;  that  at  this  time  B.  was  laboring  under  finan- 
cial troubles  which  caused  him  to  forget  defendant'a  business  until  the  last  day, 
when  he  verified  the  answer,  which  waa  promptly  mailed  to  the  clerk  of  the 
oourt,  and  filed  on  the  evening  of  the  day  on  which  defendant's  default  was 
taken,  and  two  days  after  his  time  for  answering  had  expired.  Held,  that  sufil- 
eient  diligence  was  shown  to  entitle  the  defendant  to  be  relieved  fhjm  a  Judg- 
ment by  dk'fmli.^Bfttrdt  v.  McAUisUr,  405. 

2.  Where  a  motion  to  open  a  default  was  made  on  the  same  day  it  was  taken,  and 
was  supported  by  an  affidavit  ahowing  tliat  the  defendant  was  sued  in  his  oflteial 
capacity  as  sheriff',  and  that  on  the  day  after  the  service  of  the  summons  was 
injured  in  the  discharge  of  an  official  duty,  by  reason  whereof  he  inadvertently 
neglected  to  employ  counsel,  and  the  anawer  tendered  alleged  a  good  defense; 
hddr  that  under  section  116.  Code  of  Civil  Proeednre,  the  neglect  waa  excusable 
and  the  default  ahould  be  set  aside. — Benedict  r.  SpendV»  9k 

DENIAL. 
See  OiixciAXi  BoxiM,  2, 

DEPOT  PBIYILEQES. 
See  llAn.K0Ai)e,  1,  2»  9. 

DO  WEB. 

1.  No  portion  of  "an  act  concerning  dower,"  enacted  by  fbB  ninth  legislative 
assembly  of  1876,  is  embraced  in  any  section  of  the  Bevised  Statutes  of  1879, 
and  is  therefore  not  expressly  repealed  by  section  B,  chapter  Ixx.  of  the  Bevised 
Btatutea.  providing  that  "all  acts  of  the  legislative  assembly  passed  prior  to  the 
twenty-first  day  of  February,  1879,  or  on  said  day,  any  portion  of  which  is 
embraced  in  any  section  of  said  codification,  are  hereby  repealed,"  and  **that  all 
acta  of  the  legialative  assembly  passed  prior  to  or  on  said  last-named  day,  no  part 
of  which  are  embraced  in  said  codification,  ahall  not  be  affected  or  changed  by 
its  enactment,"  but  is  in  full  force,  and  has  not  been  repealed  by  implication  by 
nason  of  its  omission  ftrom  the  Bevised  Statutes  of  1879  and  the  Compiled  Stat- 
utes of  1887 —  Ohadwit^k  t.  JUimi,  854. 
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8.  Where  fbe  widow  hu  taken  lands  deriaed  to  her  nndcr  the  provlsionii  of  the 
will,  she  is  harred  from  claiming  dower  by  sections  6  and  7  of  Mtid  act  concern- 
ing dower,  whioh  proride,  in  substance,  t^at  every  deyise  of  lands  shall  be  in 
lien  of  dower,  unless  within  one  year  after  the  probate  of  the  will  she  elect  to 
renoonce  such  deyise  and  take  her  dower  therein.— id, 

EJECTMENT. 

1.  A  complaint  in  ejectment  which  ayers  that  at  the  time  set  forth  *<the  plaintiff 
was  the  owner,  seised  in  fee,  and  entitled  to  the  possession"  of  the  premises 
described,  and  avers  that  *' while  plaintiff  was  so  seised,  tiie'defendant,  upon  the 

day  of  March,  1889,  withoat  right  or  title,  entered  into  possession  of  the 

demanded  premises,  ousted  and  ejected  the  plaintiff  therefrom,  and  wrongfully 
withholds  ^e  possession  thereof  from  plaintiff  to  its  damage  in  the  sum  of  fiye 
hundred  dollars,"  contains  sufficient  averments  of  title  and  ouster,  and  a  motion 
to  make  mors  specific  wss  properly  denied.  (Oases  of  McCavley  v.  Gilmer,  2 
Mont  202;  BiUingB  v.  Sandersftnt  8  Mont.  205,  cited.)  ^Fint  National  Bank 
of  Helena  v.  Boberts,  828. 

3.  An  averment  in  an  answer  to  a  complaint  in  ejectment  that  the  plaintiff,  a 
national  bank,  had  no  legal  capacity  to  take  a  deed  to  the  premises  in  contro- 
versy, by  reason  of  the  provisions  of  the  laws  of  the  United  States  governing 
national  banks,  is  not  a  defense  available  to  the  defendant,  and  was  properly 
stricken  out  on  motion  of  plaintiffl  —  I<L 

8.  Under  the  rules  of  law,  a  lessee,  though  in  possession  at  the  time  of  the 
making  of  the  lease,  cannot,  in  the  absence  of  deception,  fi-aud,  or  duress,  deny 
the  landlord's  title;  and  also  under  the  provisions  of  section  87  of  the  Code 
of  Civil  Procedure,  providing,  in  substance,  that  when  the  relation  of  landlord 
and  tenant  has  existed  between  any  persons,  the  possesHion  of  the  tenant  is 
deemed  the  possession  of  the  landlord  until  the  expiration  of  five  years  from 
the  termination  of  the  tenancy,  notwitlistanding  that  Huch  tenant  may  have 
acquired  another  title,  or  may  have  claimed  to  hold  adversely  to  his  landlord..— 
ParroU  v.  HungeOmrger,  526. 

4.  Where  the  court  found  in  the  case  at  bar  that  "  the  evidence  on  the  part  of  the 
defendant  also  shows  the  erection  of  improvements  on  the  lot  in  cuntrovemy, 
the  value  of  which  is  variously  estimated  by  different  witnesses  at  from  four 
hundred  to  one  thousand  dollars,"  and  the  replication  admitted  improvements 
of  the  value  of  four  hundred  dollars,  tielUj  tliat  the  sum  of  four  hundred  dollars 
should  be  ofEset  against  the  Judgment  for  rents  and  profits.  —  I<L 

&  Where  a  deed  from  a  probate  Judge  is  relied  upon  for  title  in  an  action  of  eject- 
ment, it  is  entitled  to  the  presnmption  of  regularity  in  its  favor,  as  against  the 
defendant  claiming  under  an  alleged  deed  from  tlie  same  source  of  title  issued 
fifteen  years  later,  without  affirmative  proof  of  the  preliminary- steps  conferring 
•nthority  to  make  the  grant. — Ming  v.  Fnote,  20L 

ELECTIONS. 

1.  Under  section  1014,  fifth  division  of  the  Compiled  Statntes,  providing  that 
teohnicalitiei  or  error  in  spelling  the  name  of  any  candidate  for  office  shall  be 
disregarded  on  the  trial,  it  was  properly  ordered,  in  the  trial  of  an  election  case, 
that  certain  votes  with  the  name  "Dan  Hey fron,"  a  candidate  for  the  office  of 
■heriff,  should  be  counted  for  Daniel  J.  Heyfron,  he  being  a  candidate  for  the 
office  for  which  such  votes  were  cast,  and  being  the  only  person  having  thiB 
surname  within  the  county.  —  Heyfron  v.  Mahoney,  i97. 

5.  Where  there  is  a  fair  vote  and  an  honest  count,  it  is  no  ground  for  the  rejection 
of  the  returns  of  a  voting  preoinct  that  the  Judges  of  election  were  not  sworn, 
—id. 
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&  Where  the  election  in  a  certain  Toting  precinct  wis  held  at  a  place  more  (has 
three  miles  distant  f^om  the  place  designated  by  the  oommisHioners  of  th« 
eouuty  the  elecdou  is  Yoid»  and  the  Tote  returned  from  such  precinct  U  pn>perly 
excluded  from  the  total  of  votes  cast  in  the  county.  —  Jd. 

A.  Where  it  apptrared  that  a  certain  number  of  rotes  cast  at  a  particulsr  prpcinct 
were  illegal*  a  finding  by  the  court,  apportioning  said  illegal  rotes  and  deducting 
them  from  the  whole  rote  received  by  each  party  to  the  contest,  in  the  pn)|M>rtion 
that  Uie  vote  of  each  party  bore  to  the  whole  vote  caat  at  said  precinct,  waa 
propiT,  where  there  was  evidence  to  support  the  finding,  although  the  entire  rote 
of  such  prbciiMt  might  hare  been  properly  excluded  as  tainted  with  fraud.  — I<L 

6.  Tlie  prt)vifioiis  of  the  Code  of  Civil  Pi*ooedure  relating  to  amendments  to  plead- 
ings apply  to  election  contests,  and  tlie  permitting  of  an  amendment  to  a  state- 
ment uf  contest  in  correcting  the  spelling  of  the  names  of  persons  and  the  addi- 
tion of  other  nsmes  to  conform  to  the  proof  is  not  an  abuse  of  judicial dit^cretion, 
when  it  does  not  appear  that  the  advei-se  party  was  misled  thereby.—  Jd. 

^  Upon  the  t  rial  of  an  election  contest  the  contestant  offered  in  evidence  a  subpcana, 
together  with  the  return  of  the  coroner,  showing  that  he  was  unable  to  find  the 
poraons  named  therein  compriKing  the  alleged  illegal  voters.  Held,  tliat  the 
sulpoBna  and  return  tended  to  prove  a  proper  effort  on  the  part  of  the  contest- 
ant to  brin^  before  the  court  the  best  evidence,  and  wss  properly  admitted.  —  Id, 

7.  Section  1014,  fifth  division  of  the  Ci)mpiled  Statutes  provides  that  election  con- 
tests of  county  officers  shall  be  tried  by  the  District  Court,  and  the  pi'rson 
decided  by  naid  court  to  be  elected  shall  be  entitled  to  hold  the  contested  oflBoe 
''until  such  decision  shall  be  revised  onappeaL"  Section  418  of  the  Code  of 
Civil  Procedure  provides  that  "a  judgment  or  order  in  a  civil  action,  except 
when  expressly  made  final  by  this  act,  may  be  reviewed  as  prescribed  by  this  act." 
Section  444  of  tlie  Code  of  Civil  Procedure  provides  for  an  appeal  to  the  Supreme 
Court  from  the  District  Court  "from  a  final  judgment  entered  in  an  action  or 
special  pr(xx;(Hling"  and  *'from  an  order  granting  or  refusing  a  new  triaL" 
The  Constitution,  article  viii.,  section  8,  declares  that  "  the  appellate  jurudiction 
of  tlie  Supreme  Court  shall  extend  to  all  cases  at  law  and  in  equity."  Section 
11  defines  the  jurisdiction  of  the  DLttriot  Court  to  extend  to  all  cases  in  law  and 
in  equity,  including  certain  enumerated  cases,  "and  for  all  such  special  actions 
and  proceediiigh  as  are  not  otherwise  provided  for.'*  Section  X5  allows  writs  of 
error  and  appeal  "  from  tlie  decisions  of  said  District  Court  under  such  regula- 
tiouH  as  may  be  preacribed  by  law.  Held,  that  these  provisions  when  couintmed 
together  extended  the  appellate  jurisdiction  of  the  Supreme  Court  to  all  cases, 
actions,  and  proceedings  which  have  been  finally  decided  in  the  District  Courta, 
and  includi  d  an  appeal  from  an  order  refusing  a  motion  for  a  new  trial  in  an 
election  contest.  —  JJoydf.  Sullivnn,  677. 

8.  In  the  case  at  bar,  the  Btatement  of  contest  alleged  that  the  county  clerk,  disre- 
garding hlK  duty,  iwned  a  certificate  of  election  to  the  resxx>ndent,  claiming,  in 
support  of  such  illegal  action,  to  have  knowledge  of  the  return  of  a  large  number 
of  votes  for  rehp< indent  from  a  particular  precinct,  which  said  returns  had  not 
been  included  in  the  a1)stract  of  votes,  and  which  said  votes,  had  they  been  to 
retnmed,  would  have  given  respondent  the  highest  number  oC  votes  for  thi 
oflice ;  that  tliere  were  no  legal  returns  from  said  prednei.  These  allegations 
were  denied  by  tlie  respondent  in  his  answer.  Beid,  that  the  issnea  raided  by 
the  pleadings  involved  the  question  of  the  validity  of  the  retnroa  firoos  aaid  pro- 
oinct.  —  Id, 

t.  In  the  oase  at  bar  an  election  at  a  particular  preoinot  waa  conducted  by  tbteo 
judges  instead  of  five,  as  required  by  law.  The  clerks  selected  to  serve  per- 
formed no  clerical  duties,  but  signed  Hie  returns  the  second  or  third  day  after  tha 
•leotiou.  The  canvass  of  the  votes  was  conduofeed  privately,  and  not  in  pnbUe  as 
required  by  law,  several  persons  being  ejected,  and  others  who  sought  adjmlttanoe 
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found  the  doon  looked.  The  certificate  of  the  retnrnt  wu  inegnUr,  being  cer« 
tified  by  the  Judges  and  attested  bj  the  ckrki,  instead  of  being  certified  by  the 
olerkH  and  attested  by  tlte  jadges.  Tlie  poll-book  showed  that  after  the  Jadgea 
and  clerks  had  voted  the  entire  remainder  of  1G9  electors  cast  their  ballots  in 
alphabetical  order,  and  that  every  elector  voted  for  a  candidate  for  every  office, 
and  for  or  against  the  conntitntiuu.  It  appeared  in  evidence  that  all  the  electors 
did  not  vote  for  or  agaiiiitc  tlie  coiiMtitution ;  that  one  elector  did  not  rote, 
though  his  name  was  on  tiie  poll-book  as  having  voted;  that  some  electors  did 
not  vote  for  certain  candidates,  and  some  votes  w«re  returned  for  candidates 
other  than  for  whom  they  were  cast ;  that  ballots  were  stamped  by  the  Judges 
after  the  pf>ll8  were  closed;  that  the  voters  did  not  go  to  the  polls  in  alpha- 
betical order.  Held,  that  the  returns  of  such  precinct  were  fraudulent,  and  did 
not  truly  state  the  vote  wliicli  each  candidate  for  office  received  at  the  election.~/d. 
10.  Babpoanss,  with  their  returns  daly  verified,  showing  the  names  of  voters  at  a 
particular  precinct  who  could  not  Ije  found,  are  admissible  in  evidence  in  an 
election  contest  to  estaMinli  diligence  on  tlie  part  of  the  contestant  in  seeking 
to  procure  the  best  evidence.  ( Ht^ixm  v.  Mahorun/,  anUt  p.  497,  affirmed.)— /<<• 
11.  In  an  election  contest  where  fraud  at  a  particular  pitcinct  is  shown,  both  by 
direct  and  circumsfantiul  evidence,  the  entire  vote  of  such  prednot  must  be 
rejected.  The  legal  votes  cant  are  not  invalidated  by  the  fraud,  bat  the  person 
claiming  the  beuetit  of  such  votes  must  prove  them.^-Ii. 

EQUITY. 

In  the  esse  at  bar  the  plaintiff,  iu  following  its  vein  in  the  dip  and  beyond  the 
side  lines  of  its  claim,  had  been  working  withm  the  limits  of  d^!endants' 
claims.  An  injunction  hsd  bet  u  gi'anted  restraining  the  defendants  from  work- 
ing upon  tlie  miuiug  claim  of  plaintiff,  and  afterwards  an  order  was  granted 
upon  defendants'  motion,  p<;rniiiting  them  to  prosecute  certain  specified  work 
within  the  lx)undarit-s  of  tbeir  own  claim  under  certain  restrictions  and  the 
Control  of  the  court,  for  tbe  purpose  of  obtaining  evidence  for  the  trial  of  the 
esse,  and  the  SMCertainmt  nt  ami  determination  of  the  righto  of  the  parties,  and 
the  0(>niinuity  and  identity  of  the  veius  in  question,  and  to  prosecute  develop- 
ment and  other  work  pending  the  li  tigadon.  Held,  that  the  granting  of  the  order 
was  within  the  equity  powtrs  of  the  District  Ck)urt,  and  being  in  efBact  an  order 
for  ftu  inspection  and  suinrey  for  the  discovery  of  the  truth,  was  not  an  abuse  of 
Judicial  discretion. — Blue  Bird  Mining  Oatnpany  v.  Mwrayt  468. 

ESTOPPEL. 

1.  An  attorney  in  fact,  who,  by  advantsge  of  his  agency,  conveys  the  legal  title  of 
the  land  of  his  principal  to  himnelf,  is  not  thereby  estopped  from  asserting  a  prior 
equitable  title  in  himself  in  an  action  by  the  principal  to  annul  the  conveyance. 
1)avi»  V.  Bavi'*,  267. 

2.  In  tlie  case  at  bar,  in  an  sction  bronght  by  the  plaintiffs  for  the  purpose  of  reoover- 
iog  the  price  of  ctTtaiu  cigars,  defendant  sought  to  recoup  damsges  sustained  to 
his  bnsineMS  by  a  breach  of  tlie  contract  on  the  part  of  the  plaintiff^  The  court 
sustained  a  demurrer  to  th«*  answer  upon  the  ground  that  the  contract  was  void  as 
against  public  policy,  being  in  restraint  of  tiado.  Defendant  accepted  the  ruling, 
and  amending  bin  answer,  pleaded  the  samecoutract  ss  an  absolute  defense.  Upon 
a  trial  the  court  found  aa  a  conclusion  of  law  that  the  contract  was  not  void,  and 
rendered  jndgment  for  plaintiffs.  Held,  that  plain  tifb  having  procured  a  ruling 
oflhe  court  that  the  contract  wa^*  void,  were  bound  by  their  theory  of  the  case,  and 
were  estopped  firom  receiving  tlie  benefit  of  the  subeeqaent  ruling  to  the  eflidot 
that  the  contract  was  v^lid.  Held,  aleo,  that  the  latter  ruling  of  the  court  in  con- 
struing the  contract  was  correct ;  but  when  considered  with  the  former  ruling 
npou  the  demurrer,  it  deprived  the  defendant  of  a  substantial  righU—NetceU  v. 
Meyendurjf,  2H. 
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XVIDEMGEi 

Bee  Mnm  hcd  MimauL  Laxdb.  4 ;  ELBcmnn^  6, 10. 

Wbenerer  there  ie  any  eTidence  to  eopport  the  Terdkl  or  flndingi  of  the  ooiirt»  end 
there  Ie  no  manifeet  error,  neither  will  be  interfered  with.  ^FUachen  t.  Th/tmoM, 
60. 

XVIDENGS,  CRIMINAL. 
See  ImimuonoM,  7 ;  CmnoMAL  Law. 

1.  The  testimony  of  a  witneee  who  heard  the  defendant  tay  to  his  aooeseory,  a  ftv 

moments  before  the  shooting,  that  he  would  **  kill  ^e  son  of "  is  part 

of  the  ret  getta  and  admiseible,  though  the  tlireat  did  not  dieoloee  the  name  of 
any  person,  it  being  established  by  the  evidenoe  that  the  person  so  threatened 
was  the  deceased.  —  State  v.  King,  445. 

1.  It  is  not  error  to  allow  the  State  to  read  in  evidence  to  the  jury  the  whole  of  flie 
testimony  of  the  prosecuting  witnees,  giren  at  tiie  preliminary  examination, 
where  a  portion  of  raoh  testimony  has  been  so  read  by  the  defense.  —  State  t. 
Jackum,  508. 

&  There  is  no  error  in  the  leftual  of  the  eonrt  to  allow  the  defense  to  ask  tte 
proaeonting  witness  "whether  she  said  that  she  would  suicide  if  Jackson  wvn 
not  conTioted,"  for  the  purpose  of  showing  prejudioe  against  the  defendant,  as 
such  matter  is  wiiolly  immaterial,  and  its  exclusion  no  injury  to  the  defendant 
— /d. 

4.  The  contents  of  a  lost  instrument,  aa  a  criminal  complaint,  may  be  prored  by 
oral  testimony,  where  the  foundation  for  the  introdnotion  of  such  testimony  iB 
sufficiently  laid.  —  T^^rritoty  ▼.  Stocker,  6. 

5.  Under  a  plea  of  former  oonTiction  the  question  is  as  to  the  identity  of  the  two 
offenses  for  which  the  defendant  was  prosecoti^ ;  and  a  Tariance  in  the  testi- 
mony, as  to  who  made  the  complaint  in  the  first  trial,  is  immaterial.  ~  Id, 

t.  Where  a  witness  testified  as  to  threats  made  by  ti>edefendant  againj^t  the  deceased 
two  months  before  the  shooting,  which  were  objected  to  as  being  too  remote; 
held^  that  the  mere  lapse  of  time  does  not  exclude  the  eridenoe  of  threats  which 
have  a  direct  relation  to  the  case,  as  no  rule  of  limitation  runs  against  eyldenes 
as  to  malice  in  cases  of  homicide.  —  TWritory  t.  Roberts,  12. 

7.  Where  it  appeared  that  certain  witnesses  who  testified  to  the  sanity  or  insanity 
of  the  defendant  were  laymen,  and  gave  as  a  reason  for  their  opinion  that  ttiey 
were  well  acquainted  with  the  defendant,  and  had  observed  liia  oondoct  during 
the  period  in  regard  to  which  they  tctftifled.  Beid,  that  the  testimony  was  com- 
petent. —  Id, 

8.  Where  the  evidence  shows  a  prima  facie  case  of  conspiracy  between  parties  to 
commit  a  crime,  whatever  is  said  by  tjitber  uf  such  parties  at  the  time  of  the 
commission  of  the  act  complained  of  in  part  of  the  ret  gettas  and  admissible  in 
evidence.  —  Ttn^itory  v.  Campbell^  16. 

9.  It  is  not  error  to  refuse  to  allow  the  defendants  to  ask  the  wife  of  the  proeeeuting 
witness,  whether  there  was  not  a  good  deal  of  enmity  existing  between  her  hus- 
band and  one  D,  as  such  a  state  of  feeling  could  liave  no  bearing  upon  the  guilt 
or  innocence  of  the  accused,  much  less  as  to  how  the  witness  felt  towards  the 
defendant.  —  Id, 

10.  Proof  of  threats,  made  by  the  prosecuting  witness  against  the  life  of  the  defend- 
ant, and  communicated  to  him,  is  inadmifwible  as  a  defense,  unless,  at  the  time 
of  the  perpetration  of  the  crime,  the  proeecating  witnees  indicated  by  his  ood- 
dnct  an  intention  to  carry  them  into  execntiun.  —  Id. 

11.  An  objection  to  the  admlmiion  of  certain  letters  in  evidence,  on  the  trial.  If 
insnflScient  if  no  grounds  of  objection  are  stated.  —  TVn-itory  v.  Bryton,  82. 

12.  NewIy-diDcovered  evidence  reviewed,  and  held  immaterial  and  insufficient  for 
the  purpose  of  a  new  trial.  —Id, 


10.  The  ericleiiM  reviewed  and  held  enfBeleni  to  soaUin  a  eoDTietloii  of  murder  la 

the  lint  degree. — Id. 
VL  The  eTidence  reriewed  and  held  sufficient  to  aapport  aooBTktIon  of  murder  in 

the  flrat  degree.—  TnrUory  y.  Johnson,  31. 

EXEMPTION. 
Bee  H0MS8TX10,  !• 

EX  POST  PAOTO  lAW. 
Bee  CoKBTiTUTioiiAL  Law,  lOL 

FIXTUBE8. 

1.  Kxtarea  attached  to  the  realty  after  the  execution  of  a  mortgage  maj  he  pfo^ 
erly  sold  by  the  mortgage  creditor,  where  no  iuaue  is  raised  in  the  pleadings 
upon  the  point.  ~  Dutro  y.  Kennedy,  101. 

2.  The  remedy  of  a  mortgage  creditor  against  a  mortgagor  remoying  flxtoree  la  l)jf 
injunction,  or  an  action  foi'  damages  or  claim  and  delivery  where  the  remoTal  la 
completed,  —id. 

FORECLOSURE. 
Bee  Jhj>QKM»T,  2;  Fixtubbi,  L 

FORFEITURE. 

Bee  PLEADOfQ,  l» 

FRAUD. 
Bee  PLEADOfo,  7 ;  ELicnoKS,  ii  9,  IL 

ORAND  JURY. 

Bee  ComriTDTioKAi.  Law,  9. 

1.  In  the  case  at  bar  the  jndge  of  the  district  in  which  the  defendant  was  tried 
ordered  a  grand  Jury  to  be  summoned,  and  afterwards  directed  that  the  venire  be 
returned,  and  the  perMous  who  had  been  served,  notified  that  their  services  would 
not  be  wanted.  The  slieriflTn  return  showed  that  all  the  persons  drawn  to  act  aa 
grand  Jurors  had  been  served.  Upon  the  meeting  of  the  court  it  was  ordered  as 
follows:  *'  It  appearing  tliat  no  grand  jurors  have  been  summoned  and  that  a 
grand  Jury  is  wanted :  Ordered,  tliat  the  judge  and  clerk  of  this  court  do  forth- 
with prepare  a  Hut  of  twenty  pemous  competent  to  serve  as  grand  jarors,  who 
shall  be  summoned  by  the  sheriff  to  be  and  appear  before  said  court  on  the  ninth 
day  of  Jannary,  1890,  at  ten  o'clock,  a.  u."  The  persons  summoned  under  the 
latter  order  were  selecti  d  to  serve.  A  challenge  interposed  by  the  defendant  to 
the  panel,  for  the  reason  that  Uie  same  was  not  drawn  in  accordance  with  the 
essential  provisions  of  the  law  of  Montana,  was  overruled.  Held,  that  under  sec- 
tion 14 of  an  act  relating  to  jurors,  approved  Mai*ch  14, 1889,  making  it  lawfaJ  for 
the  Judge  of  the  Didtrict  Court  and  the  clerk  of  the  court  to  prepare  a  list  of  names 
of  persons  to  be  summoneil  as  grand  jurors,  when  from  any  cause  during  the 
term  of  a  court  a  grand  jui  y  is  wanted,  and  under  section  8,  article  iiL  of  the 
Oottstitution,  declaring  that  a  grand  Jary  shall  only  be  drawn  and  summoned 
when  the  district  judge  shall  in  his  discretion  consider  it  neoessary  and  ahail 
io  order,  the  grand  jury  was  legally  organized,  though  the  order  did  not  show 
the  necessity  tlierefor,  and  thongh  it  consisted  of  seven  persons.  Held,  also, 
that  the  prosecution  of  the  defendant  by  indictment  and  not  by  informatioD 
waa  proper. — State  v.  King,  446. 
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oharge  for  the  porpOBe  of  finding  an  indictment,  the  gnnd  jnrj  itaall  reeeive  none 
batkgiatTidttiM.  iMd,  that  the  itatott  was  dirsetory  and  not  mandatory ;  tiiai 
it  waa  the  duty  of  the  grand  Jnry  to  reject  lllegai  endenee  whenerer  aware  of  it, 
Imt  thftt  the  law  did  not  annal  an  indictment  fbr  snch  caoae,  aa  it  waa  not  one  of 
<he  groonda  enumerated  in  aeetkm  S06.  Grimisal  Praotioe  Aet;  and  that  a  qnee- 
tion  to  one  of  the  grand  Jury  upon  motion  to  aet  aside  the  indictment,  aa  to 
whether  he  knew  what  waa  legal  evidence,  waa  properly  refused.—  Itorilofy  t« 
Pendry,  d7. 

HABEAS  CORPUS. 

Bee  Tbul,  L 

On  habeas  oorpos,  this  eourt  cannot  consider  an  objeotioii  that  the  Terdiet  la  null 
and  Toid  because  contrary  to  the  deeiaion  of  the  trial  court  that  the  eridence  was 
tesulBcisnt,  as  the  remedy  for  subh  error  is  %  motioii  for  a  new  triaL  ~  A  rt 
Thompmi^9SL 

HOMESTEAD. 

A  iMnneBtead  is  subject  to  the  lien  of  a  mechanic  for  material,  as  well  ss  labor, 
where  the  material  is  the  object  of  the  labor  for  which  he  claims  his  lieii.^ 
Marigan  r.  ^hgiish,  IIS. 

HOMICIDE. 
Bee  CBimirAL  Law. 

HUSBAND  AND  WIFE. 
Bee  Mauiiid  Wombi,  U 

n)£>f  BONANS. 
Bee  Gbdcixal  Law,  8. 

IMPRISONMENT  FOB  COSTS. 
Bee  Cbhokal  Law,  4. 

INDIANS. 
Bee  CoRBnTunoNAL  Law,  6a  6k 

INDICTMENT. 

Bee  Grind  Jubt,  1. 

An  indictment  which  charged  the  appellant  with  murder  In  the  flrat  degree  and 
another  peraon  with  being  an  aider  and  abettor  is  not  demurrable  as  ohaigiog 
two  offenees,  as  under  the  laws  of  this  State  an  accessory  may  be  charged,  tried, 
and  conricted  in  the  same  manner  aa  if  he  were  a  principaL — 8(aU  t.  JSj^,  iiSw 

INFORMATION. 
Bee  Cowm'UYiowAL  Law,  8,  9;  Gbamd  Jubt,  L 

INJUNCTION. 
See  Eqdttt,  1. 

h  An  Older  whibh  modifies  and  thereby  partially  disaolTCS  aa  i^Junetlon  li 
appealable,  and  may  be  rcTiewed  upon  the  papera  used  on  tne  hearing  in  the 
ooort  below,  properly  certified,  and  no  bill  of  exceptions  is  necessaiy.-^JIm 
J9ird  Mining  Company  t.  Mvrrayt  468. 

S,  The  granting  or  reftMal  of  an  injunction  is  ft  matter  of  disoretikKi  in  lbs  covt 
below,— Id. 


Intebventiok*  63ft 

INSANITY. 
8«e  Ensncoi,  CbhonaLi  7« 

INSTRUCTIONS. 
See  NoTAST  Pcbuo,  2;  CBZMZirAL  Law,  1. 

1.  Where  an  instruotion,  ataDcling  alone,  is  erroneoiu,  bat  when  in  oonneotion 
with  other  inatmctious  the  law  le  oorreotly  stated,  the  error  ia  harmleaa.— 
FitS€hen  t.  Thomeu,  62. 

t>  I(  ie  nol  error  for  the  ooart  to  lefnae  an  ioatmotion  requested  1^  defiendaatt 
wliieb  is  be«ed  upon  a  difbrent  theory  from  that  oontained  in  their  answer. — I<U 

9b  In  an  action  for  damages  for  malicioos  injary  to  nnenclosed  lands,  where  the 
▼eidiet  waa  for  the  dufeiidant,  the  giving  or  withholding  of  an  instruction  as  to 
exemplary  damages  become  immaterial,  as  the  Jury  must  haye  found  thaft  the 
fc^uriee  charged  were  not  malicious.— ^ati<  v.  Lyman,  61. 

Ab  An  instruction,  defining  a  reasonable  doubt,  which  uses  the  phrases,  "in  their 
own  most  important  concerns  or  ailairs  of  life,"  and  "in  the  grayer  and  mora 
important  affiurs  of  life,"  is  not  erruueous  as  conflicting. — State  y.  King,  446. 

6k  Where  the  jury  were  instructed  that  the  proof  must  show  beyond  a  reasonable 
doubt "  that  tlie  steer  belonged  to  the  compa^^iy  as  alleged  in  the  indictment,** 
and  in  another  insti  uctiou  the  court  used  the  f  illowing  language :  **  If  he  droye 
the  steer  in  off  the  range,  when  it  was  the  property  of  the  corporation  charged 
in  the  indictment;"  held,  that  the  instructtt  na  should  be  considered  together, 
and  that  the  latter  instrucciou  was  clearly  hyp<.thetical  and  did  not  assume  the 
liMtof  ownership.—  Ttrritofy  y,  Joggtn^,  6. 

6.  An  instruction  which  is  a  yerbatim  copy  of  section  21,  diyision  4,  Compiled  Stat- 
utes, defining  murder  in  the  first  and  necond  degrees,  and  requiiing  the  Jury  to 
designate  by  their  verdict  the  degree  thereof,  is  proper,  when  followed  by  a  full 
oharge  upon  the  crime  of  mauMlaugbter,  and  that  the  jury  could  not  convict  of  a 
higher  crime  unless  every  cbaracteritttic  of  such  higher  crime  was  proved  beyond 
a  reasonable  doubt,  and  that  they  muBt  acquit  the  defendant  if  they  had  any 
reasonable  doubt  of  his  guilt.  —  IWr  t>ry  v.  JofuiBon,  21. 

7.  Where  the  evidence  as  to  the  bad  character  of  the  deceased  was  very  slight,  an 
instruction  which  assumes  that  the  character  of  the  deceased  for  violence  had 
been  proved  was  properly  refused.  —  Id. 

8.  When  the  court  had  given  the  instruction  in  sahstanoe  aa  yeqneeted  by  the 
defendant,  tliere  is  no  error  of  which  the  aocosed  oan  complain  in  the  refosal  of 
itoe  oourt  to  repeat  the  iuttruciion.  —  I^iUity  y.  Peiicbry,  67. 

INTEREST. 

See  Judgment,  4. 

In  an  action  on  an  official  bond,  where  a  demand  has  been  made  for  money  dne,  and 
payment  refused,  the  sureties  are  liable  for  legal  interest  from  the  date  of  such 
demand,  even  though  the  principal  with  such  interest  added  exceeds  the  penalty 
of  the  bond.  —  Maddox  v.  Bader,  126. 

INTERVENTION. 

Where  a  chattel  mortgage  on  the  same  property  is  given  to  aeeure  two  notes  to 
different  holders,  due  at  the  same  time,  asd  an  action  was  oommenced  upon  the 
sheriff's  bond  by  one  of  the  mortgagees  for  official  misconduct  at  the  foreclosure 
sale;  heid,  that  the  mere  commencement  of  the  action  did  not  give  such  mort- 
gagee priority  in  exhausting  the  penalty  of  the  bond,  and  that  the  other  mort- 
gagee was  properly  allowed  to  intervene.  —  Maddux  v.  Bader,  126. 
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judiciaii  discretion. 

806  EQUITT,  1 ;  iMJVKOXIONt  9. 

JXn)ICUIi  OFFICES. 
See  Towir  Sns,  1. 

JUDGMENTS. 
Bee  DxrAUur ,  1 ;  Oftioul  Boxds,  1 ;  Town  Sm,  8 ;  PLKUiDro,  i»  6L 

1.  In  the  eeee  tt  bv,  although  the  contract  wae  yoid,  Jndgment  ceimot  be  ordered 
for  the  defendftnt  where  it  is  impomible  for  this  oonrt  to  determine  whether  the 
Jnry  cut  down  the  demend  of  the  plain  tiif,  or  allowed  a  portion  of  defendant*! 
oonnterHslaim,  and  the  eaie  mnit  be  remanded  for  a  new  triaL — LAther  t.  Board 
of  Comminumem  of  Outlier  OoutUyt  815. 

%  Where  the  defendant  in  locfa  caie  eonveja  the  property  after  arrest  and  before 
the  judgment  is  docketed,  the  proper  remedy  for  ^e  enforeement  of  the  |nd^ 
ment  is  an  action  against  the  defendant  and  grantee  to  foreclose  the  Ueo.  — Sibitr 
Bow  County  t.  Strumbaugh,  81. 

t.  A  Judgment  entered  at  a  former  term  may  be  amended  (by  the  trial  eonrt  by  in- 
serting the  plaintilPs  true  name,  and  may  be  entered  nunc  pro  tune  as  amended. 
—  Barber  ▼.  Britooe,  Ml. 

A.  Under  section  1287,  fifth  dlTiskm,  Compiled  Statntes,  providing  in  sabstuoe 
that  ereditors  shall  be  allowed  to  collect  and  receive  interest  on  any  Jndgmsni 
from  the  day  of  entering  np  snob  Judgment,  a  Judgment  entered  nunc  pro  time 
bears  interest  from  the  date  on  which  the  jndgment  is  to  be  regarded  as  entmd. 
-id 

JURISDICTION. 
See  PiXADiKo,  4 ;  EiAonom,  7. 

JUROR. 
See  Cbounal  Law,  18. 

JUSTICE'S  COURT. 

;  Ihe  defendant  appealed  to  the  District  Conrt  from  a  judgment  by  defisolt  reodend 
against  him  in  a  Justice's  Court,  and  appearing  specially,  moved  to  <ii«niiaf  fj^ 
action  upon  the  ground  of  a  defeotiTe  summons.  BM,  that  the  defendant  hav- 
ing appeared  generally  in  taking  hii  appeal,  thereby  waived  the  irregnlarities  in 
the  summons,  and  could  not  subsequently  appear  speeiallj  for  the  pnrpow  of  a 
motion  to  dismiss.— ^^  v.  MaryaU,  365. 

I^ANDLORD  AND  TENANT. 
See  Etxotkeut,  8. 

LANDS. 
Bee  UMiNOLoesD  Lamm,  L 

LARCENY. 
See  IxvnvcTxoKB,  5;  CxmnrAL  Law,  10, 

LEGISLATIVE  POWEB  OF  TERRTTOBT. 
Sea  OonaiiTU'iioHAL  Law,  7* 
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zjqutdated  damages. 

Bee  OowTBAOXB,  8, 

LIQUOR. 
Bee  OoRBTXTUTiONAL  Law,  5,  8,  T. 

LOCATION  NOTICE. 
Bee  Mnru  and  Mixuial  Lakos,  1,  Si 

LOST  DOCUMENT. 
Bee  Etidsncb,  Cbuinai*.  L 

MALICIOUS  TRESPASS. 
Bee  Ukzncloisd  Laxsi,  L 

MANDAMUS. 

1.  The  relator  applied  for  a  writ  of  mandate  to  compel  the  State  auditor  to  draw 
hia  warrant  for  the  payment  of  an  aooonnt  due  it  for  public  printing,  under  mo* 
tion  1686  of  the  fifth  division  of  the  Compiled  B  atutee,  which  proTidet  that 
the  goTemor  and  auditor  shall  examine  (he  **  itemised  aooonnt"  of  the  con- 
tractor, which  shall  be  rendered  "once  in  each  month/'  and  "if  they  find  it  to 
be  correct  and  in  accordance  with  the  provisions  of  this  chaprer,  the  auditor 
■hall  draw  his  warrant  on  the  territorial  treasurer  for  the  payment  of  the  same." 
Sdd,  that  under  section  34,  article  v.  of  the  Constitution,  which  provides  that 
**  no  money  shall  be  paid  out  of  the  treasury  except  upon  appropriations  made 
1^  law,  and  on  warrant  drawn  by  the  public  officer  in  pursuance  thereof,  except 
intereet  on  the  public  debt,"  and  section  10.  article  xii.,  which  provides  that  "no 
money  shall  be  drawn  from  the  treasury  but  in  pursuance  of  Hpcciflc  appropri- 
ations made  by  law,"  the  relator  was  not  entitled  to  the  relief  demanded  in  <he 
abaence  of  a  lawful  appropriation.  HpUi,  aUo,  that  tlie  relator  had  a  plain, 
•peedy,  and  adequate  remedy  in  an  application  to  the  legislative  sasembly  for 
ta  appropriation  to  pay  the  cinim.^  Stale  ex  reL  Journal  Publiehing  Company 
T.  Kenney,  888. 

9.  Under  section  575  of  the  Code  of  Civil  Procedure,  relating  to  writs  of  mandate, 
it  is  no  ground  for  the  refusal  of  a  writ  of  mandate  that  certain  specific  facts 
alleged  in  the  respondent's  answer  were  not  denied  in  the  relator's  replication, 
where  the  pleadings  raised  questions  of  law  only,  and  where  relator  relied  upon 
the  facts  alleged  in  his  affidavit,  and  expressly  admitted  by  respondent's  answer, 
aa  ground  for  the  relief  which  he  prayed  tor,  ^  State  ex  reL  Thompson  t. 
Knmey,  228. 

8.  In  an  action  for  a  writ  of  mandate  brought  by  relator,  a  member  of  the  legisla- 
tive assembly,  against  the  auditor  of  the  State,  to  require  him  to  andit  and  settle 
relator's  claim  against  the  State  for  his  compensation  and  mileage  as  a  member 
of  the  House  of  Representatives,  and  to  issue  him  a  certificate  therefor,  as  pro- 
Tided  in  section  121,  fifth  division  of  the  Compiled  Statutes,  where  it  was  alleged 
In  reepondenf  s  answer  that  another  person  held  a  certificate  of  election  to  the 
«me  oflice  which  relator  claimed  to  be  occupying,  and  it  did  not  appear  that  a 
oonteat  of  the  election  of  relator  was  pending  in  the  house  of  which  he  claimed 
to  be  a  member.  ffeUi,  that  upon  sufficient  prima  faeie  evidence  of  relator's 
fliembership  of  the  Hoose  of  Bepreeentatives  of  this  State  he  would  be  entitled 
to  the  relief  asked  for.— id 
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KAHBTSD  WOVEN. 

The  common-law  diMbilitj  of  hnfbiAd  and  wife  to  enter  Into  ormtncti  with 
each  other  is  not  removed  by  th«  proviaions  of  BeciionH  1434  and  1435  of  the  fifth 
diTUion  of  the  Compiled  Statutes,  defining  and  prescribing  the  rights  and  lia- 
bilities of  a  married  woman  who  has  filed  a  declaration  of  sole  trad<>r,  and  a 
promissory  note  made  by  snch  married  wofnan  to  her  hns1»and  is  a  uuDiry  and 
▼oid  in  the  bands  of  a  bona  fide  pnrcliani-r.  (Case  of  ViuUUl/urg  t.  Biuek, 
t  Mont  469,  died.)  —  JSTotoh  t.  Front,  308. 

XAXIMS. 
Bee  Vim  akd  Minsbal  Laihm,  9. 

L  Where  domestio  animals  are  driven  npon  unenclosed  lands  for  the  pnrpoK  of 
pasture,  and  for  no  malicioas  purpose,  the  injnry  thereby  so^tained  to  the 
owner  of  the  lands  is  damnum  absque  injw-ia.  — Fnnt  ▼.  Lymnn^  61. 

9.  In  the  application  of  the  maxim  conimvnis  eirrtr  fiiviljus^  the  existence  and  eflict 
of  the  common  error  Is  a  question  of  law  for  the  court  and  not  a  question  for 
the  Jury.  ~  (yDonneU  t.  Qlmn,  402. 

$.  The  court  laid  down  the  following  principles  gorcming  the  application  of  the 
maxim  wr/wmunii  error  faeit  Jim,  subject  to  the  qnaliflcation  that  in  every  c«»e 
•ome  of  them  are  applied,  while  in  some  ouien  Kome  of  them  may  be  dinrrgirded, 
each  case  depending  upon  its  own  factM,  and  holdinic  that  the  fscts  in  t**'  <'  ihi-  at 
bar  were  almost  wholly  in  conflict  with  all  of  such  principles:  (1)  The  ct>ni- 
mon  error  must  be  one  having  some  JndiriHl  or  profeRi^ional  recognition,  ap- 
proTed  or  tolerated  by  decisions  of  judges  or  opinions  of  lawyers.  Or  to  pat 
the  rule  less  positively,  such  Judicial  or  pi-offtixional  recognition  adds  to  the  Uvr- 
making  force  of  the  common  error.  We  further  qualify  the  mle  in  thi^.  tlist 
oommon  error  may  possibly  hare  the  law-making  power,  when  supported  by  lay 
opinion  only,  provided  that  other  rules  may  be  forcibly  applied.  (2)  Courts 
will  not  likely  or  inconsiderately  allow  a  common  error  to  snbrert  a  mle  of  lav, 
or  abrogate  a  positive  statute.  (8)  Tlie  error  must  be  a  unirersal  or  rerj  gen- 
eral one.  The  nearer  unirersal,  the  more  fon;{bly  will  it  address  itself  as  a  law- 
maker to  the  approval  of  courts.  (4)  The  acquiescence  in  the  common  error 
has  involved,  or  there  depends  upon  it  large  property  interests.  (5)  Tlie  error 
must  be  one  that  the  people  have  relied  and  acted  ni)on,  and  have  fixed  tlieir 
rights  and  positions  thereby.  (6)  The  longer  the  error  has  existed,  the  gn^ter 
force  it  has.  (7)  Tlie  error  must  be  clearly  proved.  (8)  The  error  muKt  be 
one  in  the  observing,  construing,  or  interpreting  law,  and  not  an  error  in 
directly  disobeying  and  abrogating  that  which  iii  law.-— id. 

MECHANIC'S  LIEN. 
See  HoMKSTBij),  1, 

t.  Under  section  1870,  fifth  division,  Compiled  Statatea,  a  tnboontraetor  Ims  a 
direct  lien  for  the  reasonable  value  of  his  labor  and  materials. — Marigan  v. 
AigitsA.  118. 

f.  The  repeal  of  section  1887  of  the  Compiled  Statntea,  providing  that  •varycon- 
trwtor,  subcontractor  ....  having  Charge,  in  whole  or  in  part,  of  the  iHilMing, 
•hall  be  deemed  the  agent  of  the  owner,  did  not  repeal  the  direct  lien  givian  to 
•nboontractors  by  section  1870.  Section  1370  of  the  Compiled  Statntea,  giving  a 
■•boontraotor  a  direct  lien,  is  not  nnconstituKonal  aa  ftxfeHing  the  owners  P^^ 
•rty  to  persons  with  whom  he  never  contracted.  ^  Id, 

f.  Where  the  work  for  which  a  lien  is  filed  was  done  by  a  mboontraetor  wabaa^nent 
to  the  filing  of  a  mortgage,  snch  lien  takes  praoedenee  of  the  moiigBgc,  and 
ttom  the  oommepoamapt  of  the  work  by  the  origiBal  ooataMlor.-^jU, 
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MINES  AND  MINERAL  LANDS. 
See  MAxxHBt  S,  8;  Alikn,  1, 2 ;  Plbadiiio»  1 ;  Ck>M8Trn)noiriL  Law,  S, 

1m  a  location  notice  of  a  mining  claim  is  fatally  defective  which  fails  to  state  nnder 
oath  the  date  of  the  location.  — O'ltonnpU  ▼.  (/Irnti,  452. 

S.  Where  it  appeared  that  a  particular  form  of  Terificarioo  to  noticee  of  location  of 
mining  claims  had  been  need  in  a  county  in  the  Territory  in  not  to  exceed  thirty- 
Ihree  per  cent  of  the  notices  of  location ,  extending  over  a  period  of  three  years, 
and  which  form  was  not  in  compliance  with  law,  the  muxim  cammuniM  error 
facU  juM  does  not  apply,  and  it  is  error  to  instruct  the  jnry  that  **  the  failure  or 
omission  to  give  the  date  of  the  location  in  tlie  veriflcatiou  did  not  render  the 
location  invalid  (the  error  or  omission  having  been  one  of  frequent  occurrence 
at  the  time)  ."—id. 

t.  Under  section  2825,  Revised  Statutes  of  the  United  States,  the  certificate  of 
the  surreyor-general  is  evidence  of  the  snfiicifciicy  of  the  wurk  performed  and 
improvements  made  upon  a  mining  claim  in  his  btate ;  and  in  an  action  to  annul 
a  patent  it  is  error  to  strike  out  of  the  answer  an  averment  that  the  sorveyor- 
general  for  Montana  took  the  evidence  required  by  law,  and  decided  that  the  de- 
ftodants  had  performed  work  and  placed  improvements  upon  the  claim  of  tike 
value  of  five  hundred  dollars.—  United  Slates  v.  King,  75. 

A.  Vhere  the  complaint  in  such  action  alleged  in  Hubstanco  that  the  patentees  did 
not  diaoover  any  mineral  lead,  ledge,  or  vein  of  rock  in  place,  bearing  gold  or 
other  metals,  and  the  evidence  is  conflicting  npon  the  point,  proof  that  the  claim 
was  deemed  valuable  for  mining  purposes  was  held  sufficient,  and  the  patenteea 
were  not  obliged  to  show  that  there  was  a  reason  Able  probability  of  the  claim 
becoming  a  source  of  profit  to  constitute  a  mine  witliin  the  meaning  of  the  stat- 
ute.-id. 

&  Section  2822,  Revised  Statntee  of  the  United  States,  provides  in  substance  that 
the  locators  of  all  mining  locations  shall  iiave  the  excluhivu  right  of  pfwaession 
and  enjoyment  of  all  veins,  lodes,  and  ledger  tltrongliout  tht^ir  entire  depth,  the 
•pes  of  which  lies  within  the  vertical  planes  of  the  lines  of  the  surface  locatioa» 
although  such  veins  in  their  inclination  on  their  course  downward  cross  the  verti- 
cal plane  of  aside  line ;  provided,  that  rtueh  vxu^rior  partu  lie  witliin  tlie  projected 
planes  of  the  end  linea.  Held,  that  where  a  vein  cronees  the  side  line  of  a  loca- 
tion the  strike  is  terminated  by  the  plane  of  snob  side  line,  and  the  right  to  fol- 
low the  vein  on  its  dip  is  determined  by  a  vertical  plane,  parallel  to  the  end 
linea,  drawn  downward,  and  which  takes  effect  at  the  point  where  the  apex  inter- 
lecta  the  side  line. — King  v.  Amy  and  JSUuersmitli  (Jonaolidated  Mining  Ooa^ 
pany,  5i8. 

MISCONDUCT  OP  JURY. 
Bee  Cbixinal  Law,  6,  7,  8. 

MOBTGAOE. 
See  CowBTAKGis  or  Bs&ltt,  1 ;  MscnAKio's  Lien,  8L 

MOTIONS. 
flee  Pxaonoi,  8,  i;  ArrkcaoBim,  1,  2,  8;  PAAcnci,  CBmnrAL,  %  €, 

MUNICIPAL  CORPORATIONS. 
See  CoKTBAOiB,  1. 

NATURALIZATION. 
See  Alien,  2. 
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NEOLTGENCE. 
Bee  PABTxnMHiF,  8. 

NEQOTIABLE  IN8TBUMENT8. 
Bee  Mabbixd  Womkii,  1. 

NEW  TRIAL. 
Bee  PBAcncB,  1,  %  9,  6,  6,  7,  10,  11 ;  DAXian.  2;  Pbaoxici,  OwimfAL,  % flL 

NEWSPAPEB8. 
Bee  Cbuomai^  Law,  6,  7,  8,  IflL 

NONsurr. 

Bee  AeeuMPsiT,  1 ;  Auzv,  L 

NOTARY  PUBLIC. 

L  Beetkm  647  of  the  Code  of  Civil  Procedure,  wliich  proTidee  that  a  Judge  ihaU  nol 
•et  M  each  in  ui  eoUon  or  prooeedinff  to  whioh  he  ii  a  perty,  or  in  whioh  be  fa 
interested,  when  he  ie  related  to  either  perty  by  connngninity  or  effini^  within 
the  third  degree,  or  when  he  bee  beeo  attorney  or  oouneel  for  either  parkin  the 
•otion  or  prooeeding,  appliee  to  a  Judge  of  a  ooiirt,  and  doee  not  indnde  notaries 
pablio,  nor  apply  to  their  actiooa  iu  taking  and  certifying  an  acknowledgment 
to  a  deed.— JTime  National  hank  y.  IMmlM,  82S. 

%  The  acknowledgment  uf  a  deed  ie  valid  wlien  taken  l^  a  notary  who  ie  the  a^ 
tomey  and  nephew  of  a  party,  who,  though  active  in  prooaring  its  exeontioa,  fa 
neiiher  a  party  to  the  deed  nor  beueficially  ititereeted  in  its  exeoation  or  delivery ; 
and  initnictiunB  which  aeMomed  that  the  deed  waa  eiecnted  for  the  benefit  of 
■Qch  party  were  properly  ref oMd.  —  Id, 

!•  A  oonnty  attorney  may  bold  the  office  of  notary  public,  and  it  fa  no  objection  to 
an  affidavit  used  by  the  State  on  a  motion  for  a  new  trial  that  the  notaiy  before 
whom  it  wai  taken  was  the  county  attorney. — SiaU  t.  «7aclBioii,  606. 

NOTICE. 
Bee  PmAcncs,  2,  <• 

OATH. 
Bee  Elbctiosis,  S. 

OFFICE  H0UR3. 

Bee  ATTAOHMBltlV,  ii 

OFFICIAL  BONDS. 

Bee  Bhebitp,  1,  2 ;  Iktkbest,  1 ;  Iktbbtxiitiov,  1. 

1.  In  an  action  against  the  sureticR,  npon  the  official  bond  of  their  prindptl,  a  dty 
treasurer,  for  a  breach  thereof,  where  the  sureties  had  limited  their  penal  obliga- 
tion to  speoifled  sums,  which  sums  were  also  set  opposite  their  respective  signer 
tnres,  and  the  bond  contained  a  general  proviHion  as  follows :  "  For  the  payment 
of  which  well  and  traly  to  be  made  we  bind  ourselves,  our  heirs,  repreeentativei, 
administrators,  and  assigns.  Jointly  aud  severally,  by  theee  preeento."  BMd,  that 
thfa  generil  provision  of  tlie  bond  being  inconsistent  with  the  parttcnlar  pro> 
Tiidon  limiting  tlie  liability  of  the  sureties,  the  latter  would  prevail,  and  the 
sureties  were  bound  severally  and  not  Jointly.  Hrld^  aJbo,  that  in  case  of  a 
breach  of  the  conUition  of  the  bond,  the  Judgment  against  any  raxe^  ahooli 
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not  ezoeed  the  amooni  for  which  he  hoand  himself,  and  might  be  enforced  to 
that  amount  against  each  surety  sued  until  the  judgment  was  Batisfied.  —  CUy  of 
ButU  T.  Oohent  485.  ' 
9.  It  ia  a  good  defense  to  an  action  against  the  sureties  on  the  official  bond  of  a  city 
treasurer  that  such  treasurer  was,  by  an  ordinance  of  the  city,  entitled  toreceire 
as  compensation  one  aixth  of  all  moneys  collected  by  him,  whereas  he  had  only 
retained  one  tenth,  and  Uiat  the  diflfereuce  would  more  than  counter-balance  the 
amount  he  was  charged  with  baring  embezzled;  and  such  defense  ia  available 
to  the  Buretiea  under  a  specific  denial.  — •  Id, 

OFFSET. 
Bee  Ejeothbmt,  4 

ORDERS. 
Bee  Equitt,  i ;  OoxsTrrnnoivaL  Lav,  St 

ORDINANCES. 

!•  An  ordinanoe,  fhimed  and  adopted  by  tlie  constitutional  conyention,  and  ap* 
pended  to  the  constitution,  and  with  it  adopted  by  the  people,  has  the  same  force 
and  effect  as  a  constitutional  provision.  —  State  ex  rel.  Thompson  y.  Kejiney,  223. 

S.  The  effect  of  an  ordinance  upon  the  statute  is  to  change  and  modify  its  pro- 
Tisions  so  far  as  it  ia  neoeasary  to  give  the  provisions  of  the  ordinance  fnll  scope 
and  effect — 1<L 

PARTIES. 

Where  a  bond  is  executed  by  sureties  for  the  fulflllment  of  a  contract  entered 
into  by  their  principals  in  a  separate  instrument,  both  principals  and  sureties 
may  be  sued  Jointly  in  an  action  for  a  breach  of  the  contract.  —  Wlbavx  t.  Grin' 
nett  Live  i>tock  Company » IM. 

PARTNERSHIP. 
Bee  AasiONUENT.  1. 

1«  Where  one  of  two  equal  partners  collects  a  private  debt  of  his  copartner,  giving 
him  no  credit  therefor,  and  uses  it  in  tlio  Arm  business,  he  ia  liable  to  his  co- 
partner for  one  half  of  such  debt,  though  lie  lias  sold  to  him  his  entire  interest 
in  the  firm  business  and  partnerKlilp  property.  —  Pierce  v.  2Vn  £yck,  849. 

9.  Where  one  partner  contributed  a  greater  share  to  the  firm  tlian  the  other,  which 
it  was  agreed  should  be  deducted  upon  a  diKsolntion,  and  subsequently  termi- 
nates the  partnersliip  by  a  purdiase  of  the  other's  interest,  without  reservation 
of  any  demands,  he  cannot  recover  the  sum  so  contributed  in  excess,  as  the 
purchase  operated  as  a  relinquishtnent  of  snch  a  claim.  —  let. 

8.  Where  it  appeared  in  the  case  at  bar  that  the  pnrchasing  partner  voluntarily 
bought  his  copartner's  interest  witen  he  feared  the  books  were  wrong  and  had 
not  been  properly  kept,  and  afterwards  discovered  that  ho  had  paid  a  greater 
sum  for  such  interest  than  he  would  have  done  had  he  known  tlie  true  condition 
of  the  books.  Beld,  that  he  could  not  recover  such  excess  from  tlie  selling 
partner,  having  been  negligent  in  purcliasing  upon  the  showing  of  books  which 
he  believed  to  be  erroneous.  —  Jd. 

4.  In  the  case  at  bar  it  was  agreed  between  the  plaintiff  and  defendant,  who  were 
partners,  that  during  the  abHcnce  of  the  defendant,  who  was  to  leave  the  bnsincsa 
for  three  months,  the  firm  should  be  credited  with  fifty  dollars  per  month  to 
compenrtatc  for  defendant's  loss  of  time.  No  such  credit  waa  ever  given.  Held, 
that  plaintiff's  claim  for  his  share  of  such  credit  was  extingoiahcd  by  the  pufw 
ohase  of  defendant's  interest.  —  IfL 

Vol.  IX.— 41. 
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PASSSNaBBS. 

PATENT. 
8m  If im  AXP  MnnmAT.  Lavm,  ii 

PENAL  STATUHL 
Bee  CoBPusATiom,  U 

PENALTY. 

Bee  CoinBAOZB,  t. 

PLEADING. 

Bee  Encnmrr,  1,  S;  Uaxdamub,  2;  Cboonal  Liw,  8;  Mimi  axd  Mihsbal 

Lands,  3. 

1.  In  an  action  for  the  pomeKsion  of  a  mining  claim,  a  party  reljing  upon  a  foi^ 
feiture  by  hia  adversary  must  specially  plead  anch  forfeiture;  and  tbe  facte  ood- 
itituting  the  same  must  be  allegud  and  proTed  apon  the  trial. —  Wu{fj,  JKsiuiei^ 
286. 

%,  Defendant,  Joseph  Davii,  who  was  the  attorney  In  fact  of  the  plaintiff,  oonTcyed 
by  virtue  of  snch  agency  certain  property  belonging  to  the  plaintiff  to  Ms  c^ 
dtf  ndant.  who  in  turn  recon  veyed  it  to  tbe  defendant  In  an  action  to  annnl  tba 
conveyances  the  defendant  pleaded  as  a  separate  defense  that  the  premises  in 
coutruversy  were  pnrcbased  by  the  plaintiff,  defendant,  and  ano^er;  that  defend- 
ant supplied  the  money  to  pay  for  hiti  share ;  that  the  deed  was  taken  in  the  name 
of  the  plaintiff  alone ;  tliat  at  the  time  of,  and  prior  to  the  aote  complained  of,  tbe 
legHl  title  to  such  share  wsa  in  the  plaintiff,  but  thai  there  was  a  resulting  trust 
in  favor  of  the  defendant,  and  that  defendant  had  an  equitable  title  to  said  sban 
in  the  premises  when  tbe  power  of  attorney  was  made  to  him.  Hdd,  that  this 
defense  was  a  good  original  cauiie  of  action  in  defendant's  fsTor  against  the  plaintiff 
if  defendant  sought  a  reconveyance  of  that  share  from  the  plaintiff,  end  was  prop- 
erly set  up  in  the  answer  under  the  proviHions  of  sections  89  and  90,  ehsf^ter  i. 
Code  of  Oivil  Procedure.  Held,  ahto^  that  the  aooeptanoe  by  tbe  defendant «/  the 
power  of  attorney,  and  hiK  actions  under  it,  did  not  depriTe  him  of  this  oa«oe  of 
aeiion,  whether  set  up  in  an  original  action,  or  as  an  equitable  defense  in  tbe  cfss 
at  bar  against  the  plaintilf.  Qwb»v,  under  section  M.  chf^iter  4,  Code  of  Civil 
Prooedtire,  must  he  not  set  it  up  ur  be  afterwards  baned  fnm  •assKting  it?— 
Dfieis  V.  J}a9i»,  267. 

8.  Where  the  answer  did  not  allege  that  the  premises  claimed  l^  the  detadant 
were  located  elsewhere  than  those  described  in  the  oomplalnti  evidence  oierad 
by  the  defendant  that  the  location  of  tbe  lots  described  in  the  comphunt  was 
geographically  different  from  the  lote  described  by  the  same  designation  in  the 
defendant's  answer,  was  properly  excluded.  —  Jfiti^  ▼.  J'oeis,  ML 

^  In  pleading  the  Judgment  of  a  court  of  inferior  Jurisdiothm,  as  a  Probate  Coarta 
«nd  the  issuance  of  an  attachment  therefrom,  the  complaint  mnst  allege  tiia 
facts  which  gave  such  inferior  court  jurisdiction  over  the  defendant  therein,  and 
authorized  it  to  issne  the  writ.— Harmon  t.  OonuCocfc  ffant  mnd  OaUte  Cam^ 
pony,  248. 

i.  Where  in  snch  case  it  was  alleged  that  the  writ  of  attachment  was  "proenied,'* 
and  the  judgment  was  **  rendered,"  fteid,  that  the  a/legations  did  not  show  the 
issuance  of  a  valid  writ  of  attachment  or  the  entry  of  n  UwAil  Judgment  and 
that  the  pleading  was  fatally  defective^— JUL 


Pbactice.  648 

f.  In  am  ietton  for  damages  for  the  oonyersion  of  certain  hones,  alleged  to  haTe 
been  attached  as  range  stock  nnder  the  proriMions  of  chapter  6,  title  7  of  the 
Code  of  CiYil  Procedure,  in  an  action  in  a  Probate  Court,  the  complaint  must 
■how  that  the  horses  referred  to  were  range  stock  within  the  meauing  of  the 
statute.— JcC 

7.  The  facts  constituting  constructiTe  frand  must  be  alleged  in  order  to  he  proTed« 
and  are  not  admissible  under  a  general  denial  in  an  answer. —jBtcJkte  ▼.  Ii-vine, 
861. 

8.  Whexe  the  answer  does  not  deny  an  j  of  the  facts  upon  which  plaintiff's  claim  for 
alien  is  based,  but  denies  indebtedness  to  plaintiff,  and  that  plaintiff  had  an/ 
lien ;  ftsid,  that  the  denials  were  conclusionB  of  law,  and  no  iiisueB  of  fact  were 
raised  by  the  pleadings.  ^Merrigan  ▼.  English,  118. 

9.  Where  the  defendant  pleads  new  matter  in  the  answer  as  a  defense,  praying  to 
be  discharged,  he  is  not  concluded  thereby  from  obtaining  such  relief  as  h* 
•hows  himself  entitled  to.  —DaviM  t.  Davis,  267. 

POLICE  POWEB. 
Bee  CoHBTiTUTioNAL  Law,  5. 

PBACnCE. 
Bee  Jvmoi's  Coubt,  1 ;  Pabtixb,  1 ;  Amendukkts,  1,  S. 

L  Where  It  appeared  from  an  affidavit  of  defendant's  attorney  that  a  statement  on 
motion  for  a  new  trial  was  senred  by  learing  the  original  with  the  plain  tiff 'h  attor- 
neys, who,  after  retaining  it  for  three  days,  returned  it  to  defendant's  att«>mey, 
by  whom  it  was  then  liled  with  the  clerk  of  the  court  and  aftcrwardH  ttettled  by 
the  Judges  field,  that  the  senrice  was  good,  and  that  the  proof  of  bucIi  gi-rvioe 
was  properly  made  by  the  evidence  of  the  person  serving  the  same.  —  Wulf  t. 
Manuel,  276. 

%  A  statement  on  motion  for  a  new  trial  may  be  settled  hj  the  Judge  without 
notice  to  the  adverse  partyi  when  no  amendments  have  been  filed  within  the 
time  allowed  by  law.  ~~  Id, 

1.  A  motion  for  a  new  trial  made  by  defendant  was  heard  and  refused  in  the  absence 
of  plaintiff  or  his  attorneys,  and  without  notice.  Seld,  that  as  the  dinposition  of 
the  motion  was  favorable  to  plaintiff  there  was  no  error  of  which  he  could  com- 
plain. —  Id. 
'  4,  A  motion  to  strike  from  the  transcript  a  statement  on  appeal,  baned  upon  the 
objection  that  the  statement  is  not  engrossed  and  the  contents  not  arranged  in 
ehronological  order,  will  be  denied  where  the  only  offense  is  an  inai'tiBtic  arrange- 
ment of  the  matters  contained  therein.  —  Id, 

&  Where  the  specifications  of  particulars,  in  which  the  evidence  is  insnfllcient  to 
Justify  the  verdict,  are  merely  statements  of  the  concluHiona  of  the  appellant  that 
the  evidence  shows  facts  contrary  to  the  findings  of  the  Jury,  and  no  variance 
between  the  facts  found  by  the  Jury  and  the  evidence  is  pointed  out,  and  no 
specification  that  any  fact  found  by  the  jury  is  not  sustained  by  the  evidence, 
with  the  particulars  in  which  the  evidence  is  insufficient,  they  are  not  such 
specifications  as  required  by  subdivision  8  of  section  298  of  the  Code  of  Civil 
Procedure.— JVrst  Ifaiional  Bank  of  Helena  v.  Hoberts,  823. 

0w  Where  no  reasons  are  given  in  the  transcript  for  the  action  of  the  court  below 
In  granting  a  new  trial,  and  there  is  a  substantial  conflict  in  the  testimony,  the 
Judgment  will  be  affirmed.— JTtl&y  v.  Baker,  898. 

T.  An  order  of  the  court  made  before  trial  is  not  an  error  which  can  be  made  a 
ground  for  a  new  trial. — Powdei'  River  Cattle  Company  t.  Commisniofiera  ef 
Custer  County,  145. 

8.  Where  defendants'  answer  admits  the  contribution  by  plain tiflh  of  the  A^regate 
fom  as  alleged  in  the  oomplaiut,  but  avers  the  expenditure  of  a  r-     u  r  sum, 
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the  excoM  being  paid  l^  defendants,  which  is  denied  in  the  replication,  plaint- 
iffo  were  not  boiiud  to  introduce  any  evidence  upon  thitf  point  until  defendants 
had  produced  tlieira.  —  Filttcfien  t.  Tfunnai,  52. 
9.  The  testimony  of  a  witness  will  not  be  stricken  out  because  he  testifies  to  tbs 
best  of  his  recollection;  and  the  weight  to  be  given  it  is  a  matter  for  the 
jury.--/d, 

10.  A  statement  on  motion  for  a  new  trial  which  is  not  signed  by  the  judge,  with 
bis  oertiiicate  to  the  effect  that  the  same  is  allowed,  will  be  strioktu  from  the 
record  on  motion  in  this  court,  aud  no  implied  authenticntiou  by  waiver  will  be 
recognizeil.  —  i^cheirer  v.  Hale,  63. 

11.  An  order  of  the  court  striking  out  a  portion  of  the  answer,  made  before  trial.  \a 
not  an  error  of  law  occurring  during  the  trial,  and  cannot  be  con^idt-n-d  oi  v 
motion  for  a  new  trial,  but  may  be  reviewed  only  upon  an  appeal  from  tin-  jn<)g- 
meut  taken  within  the  time  allowed  by  law.  —id. 

12.  In  the  caM  at  bsr,  after  the  rendition  of  the  verdict,  the  conrt  asked  lefcnclant*;! 
counsel  if  he  had  any  objection  to  the  discharge  of  the  jury,  and  niiderstaiuliii;; 
him  to  say,  *'I  have  none,"  discharged  the  jnry;  bnt  oounsel  asserts  that  lie 
objected  in  the  words  **I  have."  Held,  that  though  the  objection  waa  insuf- 
flcicnt,  this  conrt  is  bound  by  the  recollection  of  the  tri*!  judge  who  oertiiied  the 
bill  of  exceptions.  —  In  re  Thomp§on,  88L 


PRACTICE,  CRIMINAL. 
Bee  pmairD  Jubt,  1,  2 ;  Appeai.,  6,  6;  Txuii,  L 

1.  An  objection  to  the  ruling  of  the  trial  judge,  excluding  a  question  asked  npon 
the  examination  of  a  juror  for  canse,  cannot  be  heard  in  this  ooort  for  the  first 
time.  —  Territory  v.  Biynon,  S2. 

2.  Under  section  1  of  the  Act  of  September  14, 1887,  relating  to  motions  for  new 
trial,  a  statement  on  motion  for  a  new  trial  may  be  settled  and  passed  upon  bj 
the  successor  of  the  judge  who  tried  the  case. — Id, 

t.  It  is  not  error  for  the  court  to  refuse  to  incorport^  -  IdIo  he  statement  of  tha 
ease  a  portion  of  the  argument  of  the  prosecating  Lttor  j ,  advancing  a  theory, 
in  order  to  show  that  some  newly-dlBOovered  eviucuu«i  wuald  overthrow  laoh 
theory.  —  Id, 

i.  An  exception  taken  to  the  ruling  of  the  trial  jndge,  excluding  a  question  pro- 
pounded by  defendant  to  a  Juror  on  his  votr  dire,  will  not  be  considered  by  this 
court  nnless  the  record  shows  affirmatively  that  such  Juror  was  sworn  and 
served,  aud  that  the  defendant's  peremptory  challenges  were  exhausted  before 
the  jury  was  finally  impaneled.  —  7\frrit<ny  v.  Campbell,  16. 

6.  Successive  prosecutions  of  an  accused  for  offenses  growing  out  of  the  lama 
transaction  is  a  matter  which  addresses  itself  to  the  sound  discretion  of  the  proae> 
outing  attorney,  who  should  be  governed  by  the  oircumitanoea.  —  ThrkoryY^ 
Stacker,  6. 

0.  The  denial  of  a  motion  of  the  defendant  to  strike  out  an  affidavit  proposed  to  be 
used  by  the  State  on  the  motion  for  a  new  trial  is  not  error,  where  no  notice  of 
such  motion  had  been  given,  and  the  defendant  refused  to  give  any,  and  insisted 
that  the  hearing  of  the  motion  fur  a  new  trial  should  proceed  forthwith. — /Sfots 
T.  JaekMH,  608. 

7.  Where  a  challenge  by  the  Territory  to  a  juror  was  improperly  sustained,  but  ft 
appeared  that  '*  a  jnry  of  good  and  lawful  men  was  sworn  to  try  the  case."  ffeld, 
that  the  defendant  was  not  injured  by  the  exclusion  of  the  juror,  and  snoh  csr 
elusion  was  no  ground  for  a  new  trial.  ~  Tfrritory  v.  BoberU,  12. 

8.  Where  the  record  containn  no  toHtimony  to  guide  the  court  in  determining  tb« 
propriety  of  an  instruction,  which  is  correct  in  thA  abttraot,  no  mtot  will  b» 
presumed.  — icL 
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TCOKOIPAI*  Ain>  A0INV. 

Bee  Wabrastt,  8. 

▲  prtndptl  If  retponslble  for  the  acts  of  his  agent  when  iiigf  ha^e  been  done 
irithin  the  aoope  of  hit  anthority,  and  thia  liability  will  not  be  enlarged,— 
JKroft«r  T.  Oonrad,  191. 

PBINOIPAL  AlTD  BURETT. 
Bea  PABram,  1 ;  OmouL  Banm,  U  ^l  BHimv,  It  !• 

PKORm. 
Bee  lamyiirnov,  L 

PBOOEEDINOB  BUPPLEMENTABT  TO  EXSOimOll. 
Bee  AvpBAiJkBLB  Obdbbs*  2. 

1.  An  order  denying  a  motion  to  set  adde  an  order  for  an  examination  of  a  Judg- 
ment debtor  npon  proceedings  supplementary  to  exeoation  is  an  appealable 
order.  (Case  of  SperUmg  y.  Ca\fe€,  7  Mont.  614,  cited.)  — JBorber  t.  Briaeo0, 
84L 

9»  Where  no  Judgment  had  been  entered  or  ralid  execution  issued  at  the  time  of 
an  order  for  the  examination  of  a  defendant  on  proceedings  supplementary  to 
execution,  the  proceedings  are  irregular,  and  cannot  be  cued  by  the  •abeeqnent 
•ntiy  of  a  Judgment  mmo  pro  Uimc^Id, 

PROBATE  JTJDGB. 
Bee  Towx  Sm,  1« 

PUBLIC  PLAGE. 

Where  a  petition  for  the  laying  out  of  a  county  road  was  posted  at  a  depot,  six 
or  scTen  hundred  feet  from  the  proposed  road,  hstd^  to  be  a  public  place  in 
the  Ticinity  of  the  proposed  road,  within  the  meaning  of  aeotion  1800,  diyiaion 
6»  Oompiled  Statutes.  —  TBrriiary  ▼.  Lawnomt  U 

PUBLIC  POLICY. 

Bee  BAZLBOASfl,  1. 

Plalntilh  and  defendant  entered  into  a  contract.  In  which  plaintifb  agreed  that 
defendant  was  to  have  the  sole  and  exclusive  right  of  selling  and  dealing  in  a  cer- 
tain, brand  of  cigars  in  Montana ;  that  plain  tills  would  not  sell  said  cigars  to  any 
one  else  in  Montana,  upon  the  consideration  that  defendant  would  cesse  advertis- 
ing and  selling  other  brands  of  cigars  from  wtiich  he  was  deriving  profit,  and 
that  he  would  purchase  said  brand  of  cigars  from  plaintiifiB,  and  would  introduce 
and  promote  the  sale  thereof.  Held^  that  the  contract  was  not  general,  but  wss 
limited  to  place  and  person ;  that  it  did  not  deprive  the  public  of  the  restricted 
party's  industry,  but  was  simply  a  contract  for  the  enlistment  of  defendant's 
services  as  an  agent,  and  was  tlierefore  not  void  as  a  contract  in  restraint  of 
trade. — Ntwell  v.  Meyendorff,  254. 

BAILROABB. 

1.  A  railroad  company  may  not  grant  to  one  person  the  exclusive  right  to  the  use  of 
a  portion  of  its  depot  platform  to  deliver  passengers  departing,  and  to  receive  and 
•olidt  the  patronage  of  incoming  passengers,  to  the  exclusion  of  all  other  persons 
from  the  eawroise  of  such  rights^  ss  suoh  grant  is  against  pubUc  policy  and  coo* 
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trftrj  to  the  proriiioni  of  artiole  zr.,  Motion  7  of  the  Oooititiitioii,  wUeh  proridet 
that  **no  discrimination  in  charges,  or  faciliiiee  for  trangportation  of  freight  or 
paisengen  of  the  same  cUae,  thidl  be  made  by  any  railroad,  or  transportation  or 
express  company,  between  persons  or  places  within  this  State." — Montana  Unicm 
Sailroad  Company  t.  LnngUAi,  419. 

S.  Passengers  arriTing  at  or  departing  fh>m  the  station  of  a  common  oarrier  are 
entitled  to  eqnal  eonTenienoe  and  opportunity  to  approach  said  station  or  depart 
therefrom,  and  in  so  doing  are  entitled  to  whaterer  benefit  of  competition  may 
grow  out  of  the  contests  of  others  to  supply  the  public  demands  and  reoeiTe  the 
compensation  therefor.  —  Id. 

8.  A  role  or  regulation,  as  applied  to  the  goTemment  of  the  conduct  of  per- 
sons, or  of  a  class  of  persons,  contemplates  uniformity  and  not  discrimination, 
and  the  grant  by  a  railroad  company  of  a  platform  prinlege  at  its  depot  tO' 
one  hackman  to  the  exclusion  of  all  others  is  therefore  not  such  a  rule  or  regu- 
lation as  applied  to  the  right  of  a  common  oarrier  to  make  and  enforce  all  rea- 
sonable rules  and  regulations  necessary  to  gorem  persons  coming  to  its  station 
buildings,  platform,  and  grounds.— ioL 

RANOB. 
Bee  UiiBiicu»BD  Lahu,  1* 

RANOB  8T0CK. 
Bee  AiTACBMsm,  4;  Wabeahti,  4. 

RAPE. 
Bee  Obdoh AL  Law,  8. 

RATIFICATIOir. 
Bee  BBXBirr,  4. 

RECORD. 
Bee  PBAonoi,  Cbimxiiali  4 ;  AnsAL,  1,  €b 

REPEALa 
Bee  DowxB,  L 

RES  OE8TJ5. 
Bee  En&Kircn,  CuBaxAL^  1, 8L 

REVOCATION. 
Bee  Willi,  !• 

ROBBERY. 
Bee  CBDcnrAL  Lav,  1* 

SERVICE  OF  PROCESa 
Bee  AiTAomaiis,  4> 
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SHERIFF. 

1.  Money  reoeiyed  hj  i  iheriff  from  a  sale  of  ohaiielf  under  a  mortgage  containing 
a  olaufle,  aQthorized  bj  etatute,  empowering  the  sheriff  of  the  connty  to  execnte 
fhe  power  of  sale  therein  granted,  Is  receiTed  by  him  in  his  official  capacity,  and 
a  faUure  to  pay  OTer  such  money  is  a  breach  of  official  duty  for  which  his  bonda- 
men  are  liable.  —  Maddoz  ▼.  Bader,  126. 

S.  Beotion  850,  fifth  division,  Compiled  Statutes,  prescribing,  in  substance,  the  con- 
ditions of  a  sheriff's  bond,  recites  among  other  conditions  that  he  "shall  pay 
OTer  all  moneys  that  may  come  into  his  hands  as  sherifil"  In  this  case  the  bond 
omitted  snob  clause,  but  provided  for  the  **  well  and  faithful  performance  of  all 
official  duties  now  required  of  him  by  law."  In  an  action  on  the  bond  for  his 
fjsilnre  to  pay  over  money  receiTed  from  a  sale  of  property  under  a  chattel  mort- 
gage. Held,  that  as  the  sale  of  the  mortgaged  chattels  was  an  official  duty,  the 
obligation  to  pay  the  money  OTer  wss  dearly  within  the  conditions  undertaken 
by  his  sureties.  —  Jd. 

8.  An  attorney  at  law  representing  the  mortgagees  at  a  sheriff's  sale  has  no  implied 
power  to  anthoriie  the  sheriff  to  accept  credit  bids.  (Lipdxll,  J.,  dissenting.) 
— /d. 

4.  Where  a  sheriff  at  a  chattel  mortgage  sale  sold  some  of  the  property  for  cash 
and  some  on  credit,  without  anthority,  paying  to  the  mortgagees  the  money  re-- 
ceived  from  the  cash  sales,  the  acceptance  tliereof  is  not  a  ratification  of  the 
eiedit  sales  where  no  conditions  were  attached  to  the  payment. —Id. 

BPECIFIO  DENIAL. 
See  OFFioxAXi  BoNns,  9. 

BPECIFIO  PERFORMANCE. 

1.  A  bond  In  the  penal  sum  of  Atc  thousand  fiTe  hundred  dollars,  in  which  the 
obligors  coTcnant  that  if  the  obligees  pay  them  five  thousand  fire  hundred  dol- 
lars  and  interest,  and  if  they,  tlie  obligors,  do  not  make,  execute,  and  deliTer  a 
deed  of  certain  property,  then  the  bond  shall  be  in  full  force,  otherwise  to  be 
null,  cannot  be  specifically  enforced  so  as  to  compel  a  conTeysnce  of  the  prop- 
erty described  therein  upon  a  tender  of  the  money,  as  the  obligors  could  dia- 
oharge  the  bond  by  accepting  tlie  tender  of  fiTe  thousand  fiTe  hundred  dollars 
and  interest,  and  then  paying  the  penal  sum  of  five  thousand  fiTe  hundred 
dollars  to  the  ohUgfie%.  —  KteimekmUU  t.  Kleinschnndt,  477. 

9.  Defendants  had  agreed  with  plaintifb  to  relocate  a  dinputed  mining  claim,  for 
the  purpose  of  defeating  a  suit  by  the  prior  claimant  affecting  the  titles  of 
plaintiffs  to  certain  lots,  the  expenses  incident  tIi«reto  to  be  shared  proportion- 
ately, and  upon  a  successful  termination  of  the  suit  eac))  lot  owner  to  receiTC  a 
conveyance  of  his  share  of  the  disputed  and  relocated  claims.  Money  was  col- 
lected and  expended  to  the  knowledge  of  the  defendants,  they  receiving  a  pari 
of  it,  and  asserting  that  they  did  so  for  the  lot  owners.  The  attorney  for  the  de- 
fendants prepared  the  contract,  and  it  was  read  over  to  one  of  the  defendanta 
and  signed  by  him  aftor  one  of  the  lot  owners  assented  to  its  correctness,  and 
afterwards  signed  by  the  rest  of  the  defendants.  In  an  action  for  specific  per- 
formance the  defendants  pleaded  a  mistake  discovered  two  years  prior,  but 
which  they  had  never  before  claimed,  and  whieh  they  did  not  attempt  to  account 
for  on  the  triaL  Held,  that  the  contract  would  not  be  reformed  on  the  ground 
of  mistake.— .F^UscAan  t.  Tlumuu,  62. 

BTATB  CONTRACTS. 

Hie  executory  oontracts  of  a  State,  as  its  promises  to  pay  for  senrices  rendered 
under  agreements  authorized  by  law,  have  no  legal  obligation.  They  depend 
upon  good  faith  for  their  performance,  and  cannot  be  enforced  at  law*— jStole 
ex  re2«  Journal  FMiihing  Company  t.  KenM^f,  889. 
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8TATB  OFVIOBRS. 

BTATBMEirF. 
8m  Pt&ofm,  1,  %  4p  10;  PsAoncB.  CtoDarix;  H 

8TATDTOBT  CONBTBUCTIOK, 

B«e  KoTABT  PcBUO,  1 ;  CoMxaAOTB,  2;  MMKAino'a  Idn,  %;  dmuuuufWU^lMf^ 
ft»  6,  7 ;  Mabsud  Woicsm»  1 ;  Mmcs  ass  MTWHitfi  LaiidIv  ft;  Fopuo  Blaai^ 
1 ;  Qramd  Just,  it  X 

L  The  oompowatioD  of  membenof  the  kgfaUlif ■  ■iwihly tM^tnik.bf  ktmiOomL 
art  T,  {  6)  uid  Um  daly  of  th»  Stoto  •adttor  as  deftiMd  bgr  aaotioft  1^  JIkh 
diTiaioa  of  tlM  CompUed  fltatakea,  ia  thareforanot  afliaaftid  bf  iha-peaviakna'Of 
aaction  90, article  tIL  of  the  Constitatlon,  ersatiiig  a  boaad  oi^ <iiaiiiliiaia,aad 
pfovidis^  that  **  no  **?aiaM  asMsat  the  Btata,  tuffirnt  aalariflt  and  oonpaMMlicNK 
of  oflioeri  iUed  by  law,  shall  be  paaaed  upon  by.  the  kgislattva  aaaaad>^  -mW^ 
ont  fimt  haTing  been  oonaidered  and  acted  upon  by  aaid  board."— /tfafaiex  rri. 
2ftompecm  ▼•  Setumy,  22S. 

9*  ▲  claim  agaioat  a  county  for  the  repayment  of  ima  paid  nud»pwitait  la^aa 
•'account"  wiain  the  meaning  of  aeotionH  763  and7M»  flfih  diviiiaBk  Qawpa>d 
Btatntea,— PowcJcr  Mumt  CiiW0  OampoMif  t.  GummaaaiflMrijqf.  OmitmOomi^t 
lift. 

BDBCOIinUGTOB.. 
See  JUoBAVZo's  Lm,  .!• 

SUBPOSNi. 
See  EuKTXOKa,  6,  IQL 

BUCCE88ITB  PBOBECtlTIONS. 
Sea  PAAonon,  Gsmcuwi* 

See  JoanoB'a  Oooxr,  !• 

TSSTAMEHTABT  DISPOSmOIT. 
See  Willi,  1. 

THBEAT8. 
See  Etxdxnob,  Cbzmwaw  1»>  6^  Vk 

TTTLB. 
See  EnoTMBiT,  1,  ti 

TOWN  8ITB. 

Iv  An  ad  of  Gnnirma  prorldea  for  the  transfer  of  the  title  ta  a  to«B  atta  to  tba 
probate  Judge  of  the  county  wherein  such  town  may  be  situated,  in  trust  for  iti 
occupants.  Under  the  laws  of  the  Uto  Tt'rritory,  passed  to  gite  eilbot  tlieratOt 
auch  probate  Judge  is  charged  with  certain  dutiea  whichiinTolzfi  .the.  hearing 
and  consideration  of  testimony  c(>noeming  the  righta  of  claimanta  to  any  lota« 
and  passing  upon  its  competency,  credibility,  and  weight,  and  which  alao  in- 
Tolre  Judicial  trials  before  him  in  certain  instanoea,  wiiereiii  ho  ii  xaquixed  to 
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fender  judgmental  from  wbich  appeals  may  be  prosocnted  to  the  Snpreme  Conrt 
of  the  Territory.  Held,  that  the  trust  position  of  the  probate  jadgo  in  these 
matters  is  ^ua  jfjadiciaL  {Ming  t.  JYuetl,  1  Mont.  825,  oyerrnled ;  Edward*  r. 
Thicy,  2  Mont.  49 ;  Schfiepa  ▼.  Mellen,  3  Moiit.  118 ;  City  of  Helena  t.  AIberto$e, 
8  Mont.  499,  reviewed  and  disiiDgnished.)  —Ming  y.  Foote,  201. 
S.  The  deed  of  a  probate  jndge,  of  lots  in  the  town  site  of  which  flnch  Judge 
is  the  trnstee,  is  conolosiye  when  brought  to  notice  in  a  collateral  proceeding, 
and  is  unassailable  in  the  legal  action  of  ejeotmeut*  where  jio  equitable  defense 
or  croBi-demand  ii  set  up. — Jd. 

TRESPASS. 
8ee  Uhsmclosed  Lazids,  1. 

TBIAL. 

Where  the  defendant,  fn  a  criminal  trial,  at  the  dose  of  the  case  for  the  State,  asks 
for  an  instruction  to  acquit,  and  the  jury,  though  instructed  that  they  may  And 
ft  rerdict  of  not  guilty,  return  a  Terdict  of  guilty,  he  has  had  a  trial  as  contem- 
plated by  law,  though  he  lost  his  opportunity  to  testify  by  submitting  his  case 
to  the  jury  upon  the  supposed  failure  of  the  prosecution,  and  cannot  be  released 
on  habeas  corpus.  Irregularities  iu  the  yerdicl  and  judgment  cannot  be  reyiewed 
on  habeas  eorims.  -^Jnre  Ihtmipson,  881. 

TRUSTEE. 
Bee  Town  Bm.  1 

UNENCLOSED  LANDS. 

See  IivsTBUcncNB,  8. 
There  eaii  be  do  reeorery  for  damages  sustained  to  the  owner  of  nnenolosed  landa 
by  reason  of  sheep  straying  or  being  driven  thereupon  and  destroying  the  grass 
and  yerdure,  unless  it  a}>pear  that  they  were  maliciouHly  driyen  upon  such  landa 
for  the  purpose  of  oausiug  injury. —^anl  y.  Lyman,  61. 

YARIANOE. 
Bee  EyiDBRCB,  Cbiminal,  6 ;  CiuxiirAL  Law,  8. 

VERDICT. 

Bee  Dauaoeb,  1 ;  Appeal,  8. 

After  a  yerdiet  Is  rendered  and  recorded  and  the  jury  discharged,  the  proylnoe  of 
the  jnry  is  exhausted,  and  the  yeidict  cannot  then  be  changed  in  substance 
though  the  court  has  the  power  to  amend  it  as  to  informalities.  --Jnt^  Thomp* 
•on,  881. 

TERIFICATION. 
Bee  HiNEB  aicd  Minebal  Lands,  1, 3. 

VOTING. 
Bee  Ei^sonom. 

WAIVER. 
Bee  JusnoE'8  Coubt,  t. 
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WAR&ARTI!. 

1.  Ho  form  of  wordf  if  wiontiil  to  ooniiitali  m  npfHtvaiiMlf  te  At  «I»qC 
^bMJMM,^Kinfwr  ▼.  Cotund,  191. 

%,  In  lako  of  pewonri  proporty  on  inipeottoii,  without  lUfiiMi  wwntn^,  wfa—  tht 
TVidor't  mtoni  of  knowledce  ire  no  greater  than  tboee  of  the  vfcndeo*  tken  ti  m 
Implied  wamnty  on  the  part  of  tbe  Tendor  that  the  artiole  told  to  of  the  tpaetoe 
oontemplaled  by  the  partiee,  and  the  rule  of  cawemi  emfikMr  appltoa. — iil 

S.  PUinttf  looked  at  eom^  wheat  la  defeDdante*  etore,  and  aehed  what  kted  It 
waa.  etating  that  he  wanted  to  bay  epring  wheat.  Defendant  and  one  T.,  a  olerk* 
mid  they  did  not  know,  bat  wonld  write  and  find  ont.  Borne  monthe  later, 
plaintiff  went  into  the  etore  and  mid  to  T.,  who  waa  in  eharge  of  defendante* 
buinem:  "How  aboat  that  wheat,  have  yon  an  answer  yet?"  T.  eaid:  "We 
have ;  it  to  epring  wheat  We  have  Joet  got  a  oar  load  of  it**  Plaintiff  said: 
*'  Are  yoa  sore  it  to  spring  wheat  ?  **  T.  replied :  "  What  do  yon  take  me  fort  * 
SeU,  that  the  words  used  by  T.  in  reply  to  pUiutiff 's  qneetioas  did  not  oonstft* 
late  a  warranty  that  the  grain  was  spring  wheat.  Beid,  also,  that  T.  bad  the 
power  under  hto  employment  to  make  an  express  warranty  of  the  quality  of  the 
grain  had  plaintiff  required  it  —  Id, 

i.  Gattto  running  on  the  pnblio  ranges  are  in  the  oonstruotiTe  poespssion  of  tho 
owner,  and  upon  a  sato  thereof  a  warranty  of  titto  will  be  implied.  ^Budd  t. 
Poiosr,  89. 

WILLS. 

In  the  ease  at  bar  the  tmtator  devised  to  his  wife  all  of  tlie  personal  estate  and  one 
half  of  all  mining  property.  After  the  making  of  the  will  he  eaeeuted  with  hto 
wife  a  deed  in  eecrow  of  eertain  mining  property,  with  a  oontraot  for  Ito  delivery 
vpon  the  payment  of  the  speeiHed  purohaee  priee.  After  the  death  of  the  tes- 
tator, and  before  the  expiration  of  the  oontract,  the  grantee  of  the  deed  made 
the  neoeesary  payment  and  reoelved  the  deed.  Beld^  that  under  eeotions  461  and 
MS  of  the  Probate  Practloe  Act,  providing  in  anbatanoe  that  an  agreement  by  ^ 
taetator  for  the  sale  of  property  disposed  of  by  will  previously  made  does  nol 
TCToke  snoh  dtoposal,  but  the  property  passes  by  the  will,  mbject  to  specific  per- 
formanoe  againat  the  deviaeea,  and  that  a  oiinveyanoe  oY  other  act  of  a  testitor, 
by  which  his  interest  in  a  thing  previon»ly  disptiaed  of  by  hto  will  to  altered,  but 
not  wholly  divested,  to  not  a  revocation,  the  execution  of  the  deed  and  contract 
did  not  amount  to  a  diveatttore  of  the  title  of  tlw  teetator,  bat  that  the  title  pasaed 
to  the  devieeea,  aubjeot  to  the  eonditiona  ao  placed  opon  it,  and  the  diveatlture 
was  oonaummated  upon  the  performanoa  of  the  oondition  and  the  aaoond  d^ 
Uveiy .  *  Ghadwiok  t.  ral#m»  MA. 
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